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LONDON: 

V;  &  R.  STEVENS  AND  G.  S.  NORTON, 
lain  %nn\,itMtxt  an)r  ^uMij^fierir, 
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LONDON: 
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First  Letter  signed  "  A  Student/' — The  student 
complains  with  a  peevishness,  that  augurs  ill  for 
lus  success  as  a  lawyer,  that  he  has  in  vain  tried 
to  reconcile  Lord  Cottenham's  decision  in  Sturgis 
V.  Champneys^  5  Myl.  &  Cr.  97,  with  the  opinions 
and  decisions  of  his  Lordship's  predecessors  and 
cotemporaries,  and  the  student  particularly  calls 
attention  to  the  words  of  the  Vice-Chancellor 
Wigram  in  Hanson  v.  Keating ,  4  Hare,  L  The 
student  is  acquainted  with  Lord  Coke's  preface  to 
his  Littleton.  In  that  is  a  passage  which,  with 
a  slight  alteration,  furnishes  an  observation  that  the 
student  will  do  well  for  the  future  to  bear  in  mind, 
when  reading  the  Reports  of  Messrs,  Mylne  and 
Craig,  and  Messrs.  Craig  and  Phillips,  and  such 
parts  of  the  Reports  of  Mr.  Phillips  as  record  the 
judgments  of  Lord  Cottenham : — "  And  albeit  the 
reader  shall  not  at  any  one  day  (do  what  he  can) 
reach  to  the  meaning  of  [our  Chancellor],  yet  let 
him  no  way  discourage  himself  but  proceed  ;  for  on 
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some  other  day,  in  some  other  place,  that  doubt 
will  be  cle-ared.''  Sooa  after  the  first  number  of 
the  fourth  volume  of  Mr.  Hare's  Reports  appeared, 
containing  the  Vice-Chancellor  Wigram's  remarks 
upon  Lord  Cottenham's  decision  in  Sturgis  v. 
ChampneySy  the  Autlior  undert«x>k  for  his  own 
satisfaction  to  examine  the  subject,  and  he  put  the 
result  into  writing.  It  assumed  the  shape  of  an 
analysis  and  classification  of  the  different  autliorities, 
priuted  and  manuscript,  and  it  will  probably  some 
day  fonn  part  of  the  present  work,  as  it  can  hardly 
fail  to  be  sennceable  to  the  young  practitioner. — 
Second  Letter  signed  "  A  Student." — An  anec- 
dote will  best  explain  the  Reporter's  meaning.  In 
the  autumn  of  the  year  before  last  a  Member  of  the 
House  of  Commons  and  an  Equity  Draughtsman 
spent  some  days  together  at  the  country  seat  of  a 
distinguished  Statesman.  One  mornincr  the  rain 
keeping  every  body  within  doors,  a  party  of  five  or 
six  assembled  in  the  library,  when  the  conversation 
chanced  to  turn  upon  the  origin  of  our  great  Equity 
Tribunal.  The  Equity  Draughtsman  laid  hold  of 
the  third  volume  of  Blackstone,  and  read — ^with  a 
tone  and  manner  leaving  no  doubt  of  his  utter 
unconsciousness  that  modem  discoveries  had  shovm 


its  inaccuracy — ^the  passage  with  which  we  are  all 
so  well  acquainted  (a).  The  Member  of  the  House 
of  Commons  then  took  down  the  First  Volume  of 
the  Miscellaneous  Works  of  Sir  James  Mackintosh, 
and  read  with  a  sly  gravity  as  follows  from  the 
Life  of  Sir  Thomas  More :  —  "It  would  seem 
that  this  device  [of  the  subpoena]  was  not  first 
employed,  as  has  been  hitherto  supposed  [Black- 
stone,  book  3,  cap.  4],  to  enforce  the  observance 
of  the  duties  of  trustees  who  held  lands,  but 
for  cases  of  an  extremely  different  nature  where 
the  failure  of  justice  in  the  ordinary  courts  might 
ensue,  not  from  any  defect  in  the  common  law,  but 
from  the  power  of  turbulent  barons,  who,  in  their 
acts  of  outrage  and  lawless  violence  bade  defiance 

(a)  "  Bat  when  aboat  the  end  of  oellor  to  King  Richard  11.,  bj  a 
the  reign  of  King  Edward  III.  uses  strained  interpretation  of  the  Statute 
of  land  were  introduced,  and  though  of  Westminster  2,  devised  the  writ 
totally  discountenanced  by  the  courts  of  subpcena,  returnable  in  the  Court 
of  common  law,  were  considered  as  of  Chancery  only,  to  make  the 
fiduciary  deposits,  and  binding  in  feoffee  to  uses  accountable  to  his 
conscience  by  the  clergy,  the  se-  cestui  que  use ;  which  process  was 
parate  jurisdiction  of  the  chancery  afterwards  extended  to  other  mat- 
as  a  court  of  equity  began  to  be  es-  ters  wholly  determinable  at  the 
tablished ;  and  John  Waltham,  who  common  law,  upon  false  and  fic- 
was  Bbhop  of  Salisbury  and  Chan-  titious  suggestions." 


cafies  we  tid  a  ^Jtzr^:zjfzzx  cf  :ife  a:^^  ar>d  porerty  of 
the  coa:p!aiu&r.t,  air/i  of  lie  pc-wer  arii  eresi  leamin^ 
of  the  supposed  wrMsg  d>er ;  topics  aoddreased  to 
compassion,  or  at  most  to  e^^^i^  i^  a  ^trr  ioa?e  and 
popular  $€ii5e  of  the  wc-rd,  whicii  tLiow  ligrit  on  the 
oiigiBal  natore  of  this  Li^h  jiirediction-  It  is 
afiparent  from  the  earliest  cases  in  tie  reign  of 
Richard  II.,  that  the  occasiinal  relief  proceeding 
from  mixed  feelings  of  pity  and  of  regard  to  sub- 
stantial justice,  not  efiectuallr  aided  by  law,  or 
overpowered  by  tyrannical  violence,  had  then  grown 
into  a  regular  system,  and  was  subject  to  roles 
resembling  those  of  legal  jurisdiction.  At  first 
sight  it  may  appear  difficult  to  conceive  how  Eccle- 
siastics, could  have  moulded  mto  a  regular  form  this 
anomalous  branch  of  jurisprudence.  But  many  of 
the  Ecclesiastical  order,  originally  the  only  lawyers, 
were  eminently  skilled  in  the  civil  and  canon  law, 
which  had  attained  an  order  and  precision  unknown 
to  the  digests  of  barbarous  usages  then  attempted  in 
England.  The  Ecclesiastical  Chancellors  intro- 
duced into  their  courts  a  course  of  proceeding  very 
similar  to  that  adopted  by  other  European  nations, 
who  all  owned  the  authority  of  the  canon  law,  and 
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were  enlightened  by  the  wisdom  of  the  Roman 
Code.  The  proceedings  in  Chancery,  lately  re- 
covered from  oblivion,  show  the  system  to  have 
been  in  regular  activity  about  a  century  and  a  half 
before  the  Chancellorship  of  Sir  Thomas  More." — 
Letter  "*  */' — The  "  Correspondance  Diploma- 
tique" of  De  La  Mothe  F6n61on,  French  Ambas- 
sador at  the  Court  of  Elizabeth,  contains  some 
passages,  which  may  merit  attention  in  a  new 
edition  of  the  Lives  of  the  Chancellors.  The  cor- 
respondence extends  from  November,  1568,  to  Sep- 
tember, 1575 — during  all  which  time  Sir  Nicholas 
Bacon  was  Lord  Keeper,  or,  as  the  Ambassador 
styles  him,  "Milord  Quipetj  Garde  des  Sceaux/' 
The  passages,  therefore,  principally  relate  to  him. 
Some  of  these  passages  are  inserted  in  the  note. 
The  first  three  passi^s  relate  to  the  affairs  of  Mary 
Queen  of  Scots,  and  the  last  two  passages  relate  to 
the  project  of  a  French  marriage  (a). — Second  Letter 

(a)  *'Pea  de  joan  aprts,  lea  prin-  tion  de  la  RoTiie  d'Escoce ;  et  de  ee 

dpanlx  de  la  noblesse  avoientsibien  dernier,  T^yesque  de  Roz  en  avoit 

dispoailadicteDamequ'ilxpensoient  concen  une  si  certaine    esp^rance 

n'y  aroir  rien  pins  pr^s  d'estre  ex6-  qn'il  avoit  desjk  commanc^  de  pro- 

cnt^  qne  la  satis&etion  envers  les  poser  des  condidons  et  oflres  k  la 

denx  Roys  et  le  sonlaigement  des  Royne  d' Angleterre ;  et  Favoit  on 

Catboliques,  et  la  liberty  et  restitn-  asseuri  qn'il  seroit,  le  lendemain,  m- 
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signed  "An  Antiquarian  Lawyer." — In  the  preface 
to    "  The    Discourse    of   the    Judicial    Authority 

troduict  vers  elle  pour  en  traicter  en  *  qui  ne  pouvoient,  disoit  il,  sans  met- 

presence :  mais  s'estant  huict  du  con-  tre  la  dicte  Dame  et  son  royaume  en 

seil  bandez  au  contraire,  ilz  firent  le  grand  dangier,estreplusprolongez."' 

matin  venir  milord  Quiper  devers  la  — "  Icelluy  Quiper,  en  grand  coU^re, 

dicte  Dame,  gamy  d*une  premeditee  luy  respondit  qu'il  ne  deliberoit  de 

remonstrance,  par  laquelle  il  luy  mit  rctoumer  en  court,  qu'il  ne  fAt  plus 

tant  de  dangiers  et  d'inconT(:nians  de  trois  fojs  fort  expressement  ap- 

deyant  les  yeulx,  et  I'irrita  si  fort  pelle,  veu  que  la  Rojne  tenoit  si  peu 

sur  des  liyres,  que  le  diet  evesque  de  compte  d*  observer  les  choses  une 

avoit  faict  imprimer  sur  la  deffense  foys  arrestees,  et  qu'elle  mesprisoit  k 

de  riionneur  de  sa  Mestresse  et  sur  cesteheuresesconseilz,etnereoepyoit 

les  droicts  qu'eUe  a  ^  la  succession  de  plus  sinon  ceulx  qui  luy  estoient  tr^s 

ceste  couronne,  que  la  dicte  Dame,  dommaigeables,  ks  quelz  il  ne  vouloit 

apr^sravoirouy,estimanepouyoir,en  en  fa^on  du  monde  intervenir," — 

fa^on  du  monde,  estre  plus  Royne,  si  "Le  comte  repliqua  que  k  la  charge 

laRoyne  d'Escoce  luyeschapoit,  &c."  qu'il  avoit  ne  convenoit  bien  de  gou- 

vemer  ainsy  ce  royaulme  par  coU&re, 

"  Et  enfin  milord  Quiper,  qui  est  car  c'estoit  par  rayson  et  justice  qu'il 

chef  de  la  partie  contraire,  apr^s  le  debvoit  moderer,  et  qu'il  se  sgau- 

avoir  bien  consult^avecques  les  siens,  roit  aussi  bien  courroucer  que  luy 

avoit,  au  partir  de  ceste  ville,  deli-  s'il  vouloit;  mais  qu'il  prevoyoitung 

ber6  de  s'en  aller  en  la  contree  pour  si  grand  inconveniant  d'une  g^n^ralle 

allonger  et  interrompre  la  mati^re ;  sublevation  en  ce  royaulme  et  de  tant 

mais  le  comte  d'Arondel  le  prevint  de  guerres  avecques  les  estrangiers, 

en  son  propre  logis,  et  la  somma  de  qu'il  ne  pouvoit  pour  son  debvoir 

se  trouver,  le  iij*  jour  apr^s,  devers  la  differer  plus  longtemps  d'en  avertyr 

Royne  leur  Mestresse  pour  resouldre  sa  Mestresse,  et  qu'il  falloit  que  luy, 

ccstuyetaultrestr^surgentzaff^res,  comme  son  premier  conseiller,  s'y 


IX 

belonging  to  the  Office  of  Master  of  the  Rolls/* 
pages  xlvii.  and  xlviii.,  second  edition,  1728,  there 

troavast  present  pour  en  delliberer,  pres  messagiers ;  et  ainsy  ont  faict 

ce  que,  s'il  reffazoit  de  f&re,  qu'il  idt  leur  raport  si  bon  que  la  dicte  Dame 

asseure  qu'il  luj  seroit  reproche  ;  et  estdemeur^e  fort  satisfaictede  ladicte 

que,  absent  ou  presant,  il  ne  lairroit  Eoyne,  sa  cousine,  et  en  grande  vol- 

de  bien  chanter  les  vespres  au  secre-  lont6  de  conclurre  ung  bon  trett^  avec 

taire  Cecille,  car   ce   n'estoit  que  elle." — "Surquoy,icelluyCecilleluy 

d'enlz  deux  que  proc^doit  le  retarde-  a  demande  d'oii  estoit  doncques  ad- 

ment  de  touts  les  aff^res  de  ce  roy-  venn  que,  pendant  qu'ik  estoient  sur 

aume.     Cella  fut  lors  cause  que  le  le  lieu,  elle  leur  eust  nuinde  d'agr»- 

diet  Quiper  s'estant  ung  pen  remiz,  yer  les  condicions  k  la  dicte  Eoyne 

et  estant  le  propos  venu  k  plus  gra-  d'Escoce,  et  les  luy  proposer  plus 

cieulx  termes  entre  eulx,  ilz  se  pro-  dures,   qu'elle  ne  leur  avoit  com- 

mirent  Fung  k  Taultre  de  se  trou?er,  mande  de  le  f^re,  quant  ilz  partirent : 

le  cinquiesme  jour  apr^s,  k  Ampton-  — '  Prenez  vous  en,  respondit  elle, 

court,"  &c.  k  milord  Quiper,  vostre  beau  fr^re ; 

car  c'est  luy  qui  m'y  a  contraincte.' " 

"  Car  voycy  en  quoy  en  sont  mein-  — «*  fit  j*ay  seen,  k  la  verity,  que, 

tennant  les  choses,  que  le  secretaire  quant  le  S'  de  Yalsingan  revint  de 

Cecille  et  maistre  Mildmay,  estans  France,   la    dicte    Dame    assembla 

de  retour  vers  elle,  luy  out,  d'entr^e,  ceulx  de  son  conseil  pour  determiner 

proteste    qu'encor    qu'ilz    eussent  des  affl^res  de  la  dicte  Eoyne  d'£s- 

I'honneur  d'estre  toutz  entierement  coce,  suyrant  ce  que  le  Roy  luy  en 

siens,   ses    conseillers   et  subjectz,  mandoit,  et  leur  ayant  elle  mesmes 

qu'ilz  avoient  neantmoins  jure  k  la  propose  les  choses  en  une  fa^on,  qui 

Boyne  d'Escoce  de  luy  rapporter  la  monstroient  incliner  bien  fort  k  la 

aultant  fidellement  et  k  la  verity  restitution  de  la  dicte  Dame,  le  diet 

tout  ce  qu'ilz  avoient  veu,  cogneu  et  Quiper  luy  respondit  seulement : — 

ouyd*elle,commes'ilzfussentsespro-  '  Qu'il  la  voyoit  si  dispos6e  en  cest 


is  this  passage  :—  "  The  Court  of  Chancery  may  be 
held  by  the  Chancellor,  by  the  Master  of  the  Rolls, 

off^re,  qu'il  ne  failloit  que  Tex^cuter,  retour  du  diet  Cedlle,  ayant  de  rechef 

sans  plus  le  mettre  en  dellib^ration/  este  le  conseil  rassembU  pour  ouyr 

— ^Guy,  diet  elle,  beaucoup  d'oca-  sonraportet  lesresponcesde  ladicte 

sionsy  a  la  yerite,  me  meuvent  de  le  Rojne  d'Escoce,  encor  que  le  diet 

desirer  ainsy :  mais  je  veux  mod^rer  Quiper  se  soit  opiniastr^  oontre  la 

mon  desir  par  vostre  adviz.'     H  re-  restitution  d'elle,  et  soubstenu  qu'on 

pliqua  soubdain  : — '  Qu'il  estoit  1^  debvoit  d^laysser  ce  trett^,  il  semble 

pour  la  eonseiUer  et  non  pour  la  con-  qu'l  n'ayt  pen  rien  gaigner ;  et  qu'^ 

tradire,  et  que,  voyant  son  oonseil  eeste  oecasion,  il  soit  party  de  court 

ne  pouYoir  avoir  lieu,  qu'il  se  d^por-  mal  eontant ;  et  que  la  dicte  Royne 

toit  de  le  bailler.'      Sur  quoy  la  d'Angleterre  se  soit  confirmee,  de 

dicte  Dame,  asses  en  coU^re,  luy  plus  en  plus,  de  vouloir  tretter,"  &e. 

adressa  ces  parolles : — *  Je  vous  ay  

creu,  ces  deux  ans  passes,  de  toutes  '*  Depesehe  k  la  Royne,  10  Mai, 

choses,  en  mon  royaulme,  et  je  n'y  1571.     [Etat  de  la  n^gociation  du 

ay  Ten  que  troubles,  despenses  et  manage.]     'Madame,  il  n'est  rien 

dangiers.     Je  yeux,  k  eeste  heure,  advenu  en  ce  propos  de  manage,  que 

user,  aultant  de  temps,  de  mon  pro-  je  ne  le  vous  aye  escript  par  ordre, 

pre  conseil,  pour  voir  si  je  m'en  jusques  au  deuxieme  de  ce  mois  que 

trouveray    mieux.'      Et,    sur    ce  je  vous  ay  depescbe  le  S'  de  Sabran ; 

poinct,  elle  se  retire  dans  son  ca-  et  despuys  m'estant  trouve  en  oon- 

binet ;  mais  le  diet  Quiper  et  ceulx  versation  avec  les  seigneurs  de  oeste 

du  conseil  ne  layss^rent  pour  ceUa,  cour,  j'ay  essay^,  en  parlant  k  milord 

d'alterer  assez  la  besoigne,  et  s'es-  Qiiti>er,  de  desoouyrir  ce  qu'il  en  avoit 

fore^rent,  par  pluaieurs  moyens,  de  en  opinion,  lequel  s'est  facUlement 

rendre,  touchant  eeste  n^goeiation,  conduiet  k  discourir  des  vertns  et 

bien  fort  suspect  Cedlle  k  la  dicte  perfections  de  sa  Mestresse,  et,  de 

Dame." — "  N4antmoins,  despuys  le  luy  mesmes,  enfin,  m'est  venu  dire 


XI 

or  by  Commissioners,  and  is  not  confined  to  any 
certain  place.     The  Chancellor  sits  at  Westminster 

qjOB  oelk  seul  hy  deffailloit  qu'elle  venant  icy,  visite  milord  Qmperf  en 

n'avoit  point  de  mary,  et  qn'elle  ne  une  denne  mayson  anlx  champs,  oii 

monstroit  k  ses  subjects  nulle  Ugnee  la  dicte  Dame  avoit  passi,  qui  a 

pour  pouToir,  apr^s  elle,  suoeeder  en  monstre  de  nous  y  voir  de  bon  cueur, 

ce  royauhne.     Je  Iny  ay  respondu  et  de  pers^verer  en  la  bonne    et 

que,  k  la  verity,  elle  remplissoit  pour  droicte  intention  qu'il  a  tousjours 

son  temps  aultant  dignement  le  si^  bene  k  ce  bon  propos  d'ung  des  Filz 

de  oeste  couronne  que  nul  grand  roy  de  France  pour  sa  Mestresse  ;   et 

le  s^auroit  fiure,  et  que,  pour  le  re-  nous  a  diet  que,  pour  estre  Mon- 

gard  de  ce  deffault  qu'il  y  sll^goit,  seigneur  le  Due  plus  esloigne  d'ung 

je  desirois  k  la  dicte  Dame  le  party  degr^  de  vostre  couronne  que  Mon- 

d'ung  prince   que   je    cognoissois,  sieur,  que  de  ce  degre  I'aprouToit  il 

lequel  je  m'asseurois  qu'augmente-  davantage  et  le  jugoit  plus  propre 

Toit  grandement  lafi^licite  de  ce  roy-  pour  eulz,  et  qu'il  luy  sembloit  que 

aolme ;  et  seroit  pour  y  establyr  une  la  presence  sienne  avoit  k  produire 

des  plus  belles  et  plus  illnstres  lig-  une  trop  plus  briefVe  conclusion  en 

n£es  de  la  terre.     U  m'a  repliqu6  oest  affi&re  que  nulle  aultre  chose 

qu'il  Touldroit  que  cella  ffilt  desjii  qu'il  cognilt  aujourdhuy  au  monde. 

bien  acoomply  et  qu'il  n'y  eust  nulle  A  quoy  nous  avons  opose  que  cella 

difficult^  aulx  oondicions ;  et,  encor  estoit  pen  requis,  et  nullement  uxite 

qu'fl  s'y  en  trour&t  quelcune,  bien  entre  grandz  princes,  et  que,  sans 

qu'nng  pen  dure,  encores  la  fauldroit  plus  grande  assurance,  je  ne  voyois 

il  passer  plustost  que  sa  Mestresse  qu'il  se  peiit  faire,  ny  qu'il  deiit 

demeurast  sans  mary,"  &c.  passer  deqk,  ny  que  Vostre  Majeste, 

ny  la  Royne,  vostre  m^re,  le  voulus- 

"  D^pesche  au  Roy  de  3  d'Aoust,  siez  jamais  consentir." 

1572.      [Entrevue    avec    le    lord  

garde-des-sceaux.]    Nous  avons,  en  See  also  "  Dipesche  au  Roy,  6  de 


or  his  house,  hath  sate  at  one  of  the  Inns  of  Court, 
and  doubtless   may  sit   at   any   other  place.     The 

Norembre,  1573.  [^Confercnoe  pir-  k  bairiere ;  et  m  toUq  la  Royne 
tic^ere  <k  raznbsssadear  mrcc  le  d^Ansktrnv  que  je  Faje  aocom- 
k^  garde  des  sccanx  sor  la  Dt'eo-  paignee  a  tontes  trois,  &c." — "Le 
datkm  da  manage.]  "Sire,  fl  est  cxMnte  d'Oxfofd  aTixt  dresse  la 
adTenn  que  milord  Quiper  et  moj  paitie,  leqael,  arec  sire  Chailes  Ha- 
aroDS  este  assis»  I*<u^  anpres  de  Tart,  sbe  Henrr  Iat,  et  M*  Hattom^ 
Tanltre,  en  ce  festin  da  majre  de  oat  este  les  quatre  tenaiis  oontre 
LDDdrea,  od  j'aj  en  la  oommodide  soltres  Tingt  sept  gentisliommes»  de 
de  parier  loogaement  a  lar,"  &c.  bomie  majsoo,  as^illans ;  et  les 
j°S^  ^^  toomoT  oat  este  les  oomtes 

Sir  Christopher  Hatton's   name  d'Ocester  et  de  Siixes»  radmiral,  et 

occurs    oocasionallj    in    the    Des-  miloni  Sidner,  et  n'y  est  adTenunol 

patches.     He  seems  to  hare  been  inconTcnient." 

as  skilled  in  the  tonniament  as  in  

the  dance.  The  work  from  which  the  forego- 

"  Depesche  an  Roy,  8  de  Mai,  ing  extracts  are  made  is  in  7  vols. 

1571.     [ToamoiiiLondres.]     Sire»  8to.  [F^ffts,  1838,  1840].     The  fol- 

je  oommanceray  ceste  cy  par  dire  4  lowing  is  the  title : — 
Vostre  Majeste  qn'apr^s  le  partement        «  BecaeQ  des  Dep^ches,  Rapports, 

dn  S*  de  Sabran,  lequel  luy  aora  pen  Instructions  et  Memoires  Des  Am- 

compter  ce  qu'il  a  yen  des  jouxtes  bassadeurs  de  France  en  Angleterre 

de  la  premiere  jonmee  dn  tonmoy,  et  en  Ecosse  pendant  le  XVI*  Si^cle, 

entreprins  en  ceste  court  aucomman-  conserves   aux  Archires    dn   Roy- 

oement  de  may,  j'ay  este  prie  d'as-  aume,  a  la  Biblioth^ue  dn  Roi,  &c. 

sister  encores  aulx  deux  suyyantes,  &c.     Et  publics  pour  la  Premiere 

^s  quelles  a  est^,  k  la  segonde,  com-  Fois.      Sous    la   Direction   de  M. 

batttt  k  Tespee,  k  cheval,  et  ^  la  Charles  Purton  Cooper." 
troisiesme  k  U  pique  et  k  lep^e,  k 
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Master  of  the  Rolls  sits  at  Westminster,  or  at  the 
Chancellor's  house,  or  at  his  own  house,  or  in  the 
Rolls  Chapel — ^hath  sate  likewise  at  his  country 
house,  as  for  instance.  Sir  Harbottle  Grimston  at 
Gorhambury,  and  Sir  John  Trevor  at  Knights- 
bridge.  The  Judges  in  virtue  of  special  commis- 
sions sit  indifferently  at  Westminster,  at  the  Chan- 
cellor s  house,  or  at  the  Rolls/'  The  ensuing  are,  it 
is  believed,  the  earliest  entries  in  the  Black  Book  of 
the  Society  of  Lincoln's  Inn,  touching  the  use  of  its 
old  Hall  for  the  sittings  of  the  Court  of  Chancery. 
— "  At  a  Council  held  the  19th  day  of  July,  1717. 
This  Council  being  informed  That  the  Right 
Honourable  the  Master  of  the  Rolls  [Sir  Joseph 
Jekyll,  appointed  i3th  July,  1717]  intends  to  pull 
down  the  house  belonging  to  the  Rolls  in  order  to 
rebuild  the  same — It  is  ordered.  That  the  Masters 
of  the  Bench  now  present,  or  as  many  of  them  as 
please,  do  attend  His  Honour  and  inform  him  That, 
if  he  be  pleased,  he  may  make  use  of  the  Hall  be- 
longing to  this  Society,  till  he  shall  think  proper  to 
make  use  of  the  Hall  belonging  to  his  own  house/' 
— "At  a  Council  held  the  27th  day  of  May,  1734. 
Ordered,  That  Mr.  Attorney-General,  Mr.  Soli- 
citor-General, Mr.  Fortescue,  and  Mr.  Treasurer, 
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be  desired  to  attend  the  Ri^t  Honoarable  the  Lord 
High  Chancellor  of  Great  Britain,  [Lord  Talbot,] 
and  to  return  the  humble  thanks  of  this  Society  to 
his  Lordship  for  the  honour  he  has  done  them  in 
making  use  of  the  Hall  of  this  Society,  and  humbly 
to  desire  that  his  Lordship  wiU  continue  to  use  the 
same  as  long  as  his  Lordship  shall  so  please,  and  to 
signify  to  his  Lordship  that,  if  there  be  any  thing 
wanting  to  make  it  more  commodious  and  con- 
venient, this  Society  will  be  ready  to  make  such 
alterations  as  shall  be  most  agreeable  to  his  Lord- 
ship."— Third  Letter  signed  "An  Antiquarian  Law- 
yer."— None  of  the  Biographers  of  Selden  seem  to 
have  been  aware  that  Selden's  Executors  offered  his 
library  to  the  Society  of  Lincoln's  Inn.  In  the 
Biographia  Britannica,  article  Selden,  it  is  said : — 
"  The  executors  resolving,  in  honour  to  Mr.  Selden's 
memory,  to  keep  the  collection  entire,  first  intended 
it  for  the  Society  of  the  Inner  Temple,  of  which  he 
was  so  many  years  a  member,  and  it  was  removed 
to  some  chambers  in  the  King's  Bench  Walk  there, 
for  that  purpose ;  but  this  Society  neglecting  for  the 
space  of  five  years  to  provide  a  proper  room  to 
receive  it,  they  gave  it  to  the  University  of  Oxford, 
where  a  noble  room  was  added  to  the  Bodleian 
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Library  for  its  reception,  and  all  due  respect  was 
shown  by  that  learned  body  to  their  worthy  bene- 
factor/' The  ensuing  extracts  from  the  Black 
Book  of  Lincoln's  Inn,  contain  all  that  is  known 
respecting  the  offer,  which  the  inability  to  raise  the 
2000/.  "  for  discharginge  the  charge  of  settlinge  the 
Library  in  the  Societie,"  seems  to  have  compelled  it 
with  much  reluctance  to  decline.  "  At  a  Counsell 
held  the  2nd  day  of  July,  1655.  Upon  the  petitione 
presented  to  this  Counsell  by  the  Gentlemen  of  this 
Societie  touchinge  Mr.  Selden*s  Library,  the  Coun- 
seD  did  declare  their  readinesse  to  complye  with  the 
Gentlemen  in  their  said  desyre.  And  to  that  ende 
do  order  and  appointe  that  there  be  a  Committee  to 
way  te  on  the  Executors  of  Mr.  Selden  to  treate  with 
them  touchinge  the  same — And  also  with  the  Gen- 
tlemen of  this  Societie,  wherein  they  are  to  consider 
the  charge  of  having  itt,  and  in  what  manner  itt  may 
be  effected — And  to  make  reporte  of  the  whole 
matter  the  next  Counsell.  And  Mr.  Recorder,  Mr. 
Francklyn,  Mr.  Treasurer,  Mr.  Fountaine,  Mr.  Ash- 
ton,  Mr.  Beverley,  and  Mr.  Glasscocke,  or  any  four 
of  them,  are  named  for  the  said  Committee.  And 
they  to  call  two  Gentlemen  of  the  Barr  to  be  chosen 
by  the  Barr,  and  two  Gentlemen  under  the  Barr  to 
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be  chosen  by  the  Gentlemen  under  the  Barr,  to  be 
added  to  the  said  Committee," — "At  a  Counsell  held 
the  5th  day  of  July,  1655.  Upon  consideration  and 
debate  of  the  p'position  conceminge  Mr.  Selden's 
Library,  Itt  is  ordered  that  2000Z.  be  endeavoured  to 
be  raised  for  the  discharginge  y*  charge  of  settlinge 
the  said  Library  in  this  Societie,  towards  v^hich  this 
house  will  laye  downe  200Z.  for  p'sent  stock.  And 
the  former  committee  to  be  empowered  plenepoten- 
tiaryes  to  treate  and  take  order  for  subscriptions  to 
rayse  money — And  how  p'fectly  to  carry e  on  the 
same  worke." — "At  a  Counsell  held  the  5th  day 
of  November,  1655«  Whereas  by  former  orders 
Mr.  Record',  Mr.  Francklyn,  Mr.  Treasurer,  Mr. 
Fountaine,  Mr.  Ashton,  Mr.  Beverley,  and  Mr. 
Glasscocke,  were  desyred  to  treate  with  the  exor*  of 
Mr.  Selden  touchinge  the  settlinge  of  Mr.  Selden's 
Library  in  this  Societie,  who  accordingly  waited 
upon  the  said  exor",  and  care  has  been  taken  to 
Carrie  on  the  worke;  yet  in  respecte  that  the  gent"  did 
not  all  agree  in  the  understandinge  of  the  said  exor», 
Itt  is  therefore  ordered  that  the  gent"^  be  desyred  to 
recoUecte  themselves,  and  to  put  downe  in  writinge 
what  they  conceived  the  meaninge  of  the  said  exor* 
was,  and  to  certify e  the  same  att  the  next  Counsell  to 
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the  ende  that  the  worke  may  be  carryed  on  the  more 
cheerfullye — And  to  be  then  debated  what  title  to 
give  the  Rolls  [Subscription-Lists]  which  are  already 
made  for  that  businesse." — •'  At  a  Counsell  held  the 
19th  day  of  November,  1655,  Whereas  by  the  last 
order  Itt  was  declared  that  this  house  was  willing 
to  settle  Mr.  Selden's  Library  in  this  Societie  upon 
such  terms  as  were  proposed  by  the  exor*  of  Mr. 
Selden,  and  that  the  former  comm'e  were  desyred  to 
attende  upon  Mr,  Selden's  exor",  or  some  of  them, 
and  to  waite  on  the  Judges,  wc**  have  been  of  this 
Societie,  about  the  carryinge  on  the  worke,  which 
order  being  shorte,  Itt  is  now  ordered  that  the  said 
comm'e  be  fur'  empowered  to  treate  w**  the  said 
ezor*  and  advise  with  them  about  the  same  as  they 
shall  see  cause,  and  to  sygnifye  to  the  Counsell  their 
proceedings  therein — And  further  to  waite  upon 
the  Judges,  who  have  been  of  this  Societie,  for  their 
advice  and  directions  in  the  same." — "At  a  Counsell 
held  the  26th  day  of  November,  1655.  Upon  con- 
sideration had  of  former  orders  touchinge  the  settle- 
ment of  Mr,  Selden's  Library  in  this  Societie,  w*^** 
this  house  hath  endeavoured  to  the  uttermoste  of 
their  power,  but  having  found  many  obstructions 
and  soo  many  difficultyes  that  they  shall  not  be  able 
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to  carrye  itt  on  with  the  honour  of  this  house — ^Itt  is 
therefore  ordered  that  Mr.  Recorder,  Mr,  Harrison, 
and  Mr-  Francklyn  be  desyred  to  wayte  upon  Mr, 
Justice  Hale  and  the  rest  of  Mr,  Selden's  exor», 
and  to  render  them  the  thankes  of  this  House  for 
their  high  and  great  favor  in  offering  the  said 
Library  unto  them,  and  to  excuse  this  House  as 
much  as  they  can  for  their  so  long  consideration  of 
the  same" (a)- — First  Letter  signed  "Pupil  of  a  Con- 

(a)  It  appears  very  doubtAil  whe-  Matthew  Hale,  pp.  154 — 156,  edit. 

ther  the  storjof  asajingof  SeldeQ*s  1682. — "InthesharethatfeUtobim 

executors,  touching  the  donation  of  (Hale)  by  Mr.  Selden's  will,  one  me- 

his  library  to  the  UniTcrsity  of  Ox-  morable  thing  was  done  by  him  with 

ford,  which  occurs  in  almost  all  the  the  other  executors,  by  which  they 

Biographies,  has  any  foundation  in  both  showed  theur  regard  to  their 

fact.     It  seems  to  have  its  origin  in  

a  passage  of  Anthony  ^Wood's  His.  Founder's  gold  at  M«g«Wen  CoUege,  «  I 

J    A    ^.      ..-        /.  .1     TT  .  bave  been  told),  bequeath  it  (the  oriental 

tory  and  Antiquities  of  the  Umver- 

books  excepted  which  he  designed  for  this 
sity  of  Oxford,  book  2,  page  942. — 

library)  to  the  students  of  the  Inner  Tem- 

Gutch.*     The  story  is  best  told  by      ,  ,.^     „    .,  .  .,         ..,  .,     . 

^  ^      pie,  conditionally,  that  they,  with  the  sto- 

Bishop  Burnet,  in  his  Life  of  Sir  dents  of  the  Middle,  would  buildaUbrary 

*  "  As  for  the  library  of  Mr.  Selden,  it  to  receiye  them ;  if  not,  then  to  any  public 

was  once  (as  I  have  bean  infonned)  his  in-  place,  according  to  the  dis<B«tlon  of  his  ex<> 

tention  to  bequeath  it  to  Bodley's  library,  ecutors.    But  the  said  Templars  not  accept- 

but  being  denied  the  borrowing  of  certain  ing  it  upon  that  condition,  certain  persons 

MSS.  from  thence,  because  it  was  down*  of  this  Uhiversity,  especially  Mr.  Thomas 

right  against  the  statutes  and  will  of  their  Barlow,  the  head-keeper,  conferring  with  the 

respective  donors,  did,  upon  distaste  taken  executors  about  it,  it  was  obtained  of  them 

thereupon  (as  also  the  sharing  of  the  on  certain  conditions." 
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veyancer." — The  Reforming  Registry  of  Fabian 
Philipps,  is  an   exceedingly  scarce  book.     Many 

dead  friend,  and  their  loye  of  the  their  library,  they  asked  of  him  a 
publick.  His  library  was  valued  at  bond  of  1000/.  for  its  restitution, 
some  thofosands  of  poonds,  and  was  This  he  took  so  ill  at  their  hands, 
betiered  to  be  one  of  the  coriousest  that  he  struck  out  that  part  of  his 
collections  in  Europe  ;*  so  they  re-  will,  by  which  he  had  given  them  his 
solved  to  keep  this  entire  for  the  library,  and  with  some  passion  de- 
honour  of  Selden's  memory,  and  olared  they  should  never  have  it. 
gave  it  to  the  University  of  Oxford,  The  executors  stuck  at  this  a  little ; 
where  a  noble  room  was  added  to  but,  having  considered  better  of  it, 
the  former  library  for  its  reception,  came  to  this  resolution : — ^That  they 
and  all  due  respects  have  been  since  were  to  be  the  executors  of  Mr.  Sel- 
showed  by  that  great  and  learned  den's  will,  and  not  of  his  passion ; 
body,  to  those  their  worthy  bene-  so  they  made  good  what  he  had  in- 
factors,  who  not  only  parted  so  ge-  tended  in  cold  blood,  and  passed 
nerooaly  with  this  great  treasure,  over  what  his  passion  had  suggested 
but  were  a  little  put  to  it,  in  making  to  him." 

Hbk    donation   to    the  University,  Two  documents  raise  a  strong  pre- 

without  crossing  the  will  of  their  sumption  against  the  truth  of  this 

deceased  friend.    Mr.  Selden  had  — comment    upon    them    is     not 

once  intended  to  give  his  library  to  necessary — ^the  codicil  to  Selden's 

that  University,  and  had  left  it  so  wHl,  dated  June,  1653,  [he  died  30 

by  his  will;  but  having  occasion  for  Nov.  1654,]  and  a  letter  from  Dr. 

a  manuscript  whieh   belonged   to  Langbaine,  the  provost  of  Queen's 

College,  to  Pococke  the  Orientalist. 
*  "Ex  ejus  [Seldeni]  Dibliotheca  plus- 

,     .  The  codicil — "First,   concerning 
qnam  oeto  milba  Volumiiiiiin  accepimuB : 

tomn  numero  qnldem  conunendttum,  mA  "7  books-I  giye  and  bequeath  aU 

inidto  magit  sii^alari  pnertuitiauhronim."  md  every  my  manuscripts,  not  other- 

— Biit  Bib.  Bod.  ^rise  hereafterdisposed  by  me,  that  are 
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years  had  elapsed  after  the  Commission  on  the  Law 
of  Real  Property  waa  issued  before  the  Author  was 

in  Hebrew,  Syriack,Arabick,  Persian,  the  library,  or  are  not  there  of  the 
Turkish,  or  any  other  tongae  usually  same  edition.  And  all  other  my 
understood  by  the  name  of  Oriental,  books,  parchments,  and  papers  what- 
or  in  Greek  too,  as  also  with  them  soever,  which  I  shall  not  otherwise 
a  manuscript  in  Latin  concerning  dispose  of  in  this  codicil  or  else- 
Dares  Phrygius,  Paulus  Orosius,  where,  I  give  and  bequeath  to  my 
Jomandes,  and  some  others,  toge-  executors  named  in  my  last  will  and 
ther  with  Theodosius,  his  code,  Pauli  testament  to  their  own  use  and  be- 
Sententife,  &c.  [To  the  Chancellor,  hoof.  But  desiring  them  rather  to 
Masters  and  Scholars  of  the  Uni-  part  them  among  themselves,  or 
versity  of  Oxford  for  the  public  li-  otherwise  dispose  of  them,  or  the 
brary  there] — *And  further  also  all  choicest  of  them,  for  some  public 
such  Talmudical  and  Rabbinical  use,  than  put  them  to  any  common 
Books  (if  any  such  I  shall  have  sale.  It  may  do  well  in  some  con- 
among  mine)  as  are  not  already  in  venient  library  publick,  or  of  some 

^  _                ,  .          .  .      .    .^.  college  in  one  of  the  Universides. 

*  There  u  au  ob^ioiu  omission  in  this  ° 

codicil,  which  is  printed,  in  the  life  of  Sel-  I*«"«'  ^  P^c  and  bequeath  aU  and 

den,  prefixed  to  his  works.    The  author  every  my  Greek  marble  inscriptions 

has  ascertained  that  there  is  a  similar  omis-  in  and  about  my  house  in  White- 

sion  in  the  orig;inal  oodidl,  preserved  in  the  friars,  and  such  heads  and  statues  of 

Will  Office,  Doctors'  Ck>mmons.      Some  Greek  work,  as  I  have  there,  to  the 

such  words,  as  are  introduced  between  ^^  chancellor,  masters,  and  scho- 

ciotchets,  are  required  to  supply  the  omis.  ^^  ^  ^  ^^^^  ^  ^^^^  ^^ 

sion.    The  passage  in  Doctor  Langbaine's  ,    .                .        i  .      i       • 

my  before-mentioned  books  given  to 

letter— '<  these  to  be  taken   out  of  his 

them,  at  the  charge  of  my  executors, 

library  by  you  and  myself" — raises  the 

suspicion  of  some  further  omission  in  the  ^»^«  *W  °^»^  ^^  P^**  ^^""^ 

codicil,  unless  it  be  a  statement  of  verbal  *^®  public  library  walls.    Item,  I  do 

directions.  give  and  bequeath  to  the  chancellor. 
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able  to  procure  a  copy.  It  was  printed  in  1676,  is 
in  small  4to.,  and  contains  452  page^,  besides  the 

masters  and  scholars,  a  map  of  China,  tors  are  Justice  Hale,  Mr.  Vaughan, 

made  there  fairly,  and  done  in  co-  Mr.  Heyward  and  Mr.  Jewx,  who 

lours,  together  with  a  sea  compass  desire  that  you  would  speedily  repair 

of  their  makiug  and  divisions,  taken  hither,  and  select  what  belongs  to 

both  by  an  English  commander,  who  the  UniTcrsity,  before  his  library  be 

being  pressed  exceedingly  to  restore  otherwise  meddled  with.     And  to 

it  at  a  great  ransome,  would  not  part  that  purpose  I  have  written  to  the 

with  it."  Vice-Chancellor  and  Mr.  Barlow  to 

Letter   of   Dr.   Langbaine —  "  I  send  up  the  most  perfect  catalogue  of 

came    here   only  time   enough    to  the  public  library  for  our  direction, 

see  and  speak  with  our  good  friend  and  the  executors'  satisfaction.    To 

Mr.  Selden,  who  died  on  Thursday  their  discretion  he  hath  left  all  the 

night  about  eight  o'clock.     Tester-  remainder  ofhis  books,  not  otherwise 

day  I  had  the  sight  of  so  much  of  particularly  bequeathed,  either  to  be 

his  will  as  concerns  the  University,  divided  among  themselves,  or  to  be 

He  has  given  to  our  public  library  sent  to  the  University,  or  some  college 

all  his  manuscripts  of  the  Oriental  or  colleges  as  they  shall  think  fit." 
tongues  and  Greek  not   otherwise        It  may  be  added  that  the  state* 

particularly  disposed  of;  and  all  his  ment  of  Anthony   a  Wood   (ante. 

Rabbinical    and  Talmudical   books  page  xviii.)  that  Selden  had  taken 

which  are  not  there  already,  or  not  distaste  in  consequence  of  being  de- 

of  the  same  edition.    These  to  be  nied  the  borrowing  of  certain  MSS. 

taken  out  of  his  library  by  you  and  ftx)m  the  Bodleian  Library,  led  the 

myself.     Item,  all  his  marble  sta-  author   of  the  Catalogi    Librorum 

tues,  heads,  and  Oreek  pieces,  to  be  Manuscriptorum  Angliae  et  Hiber- 

conveyed  to  Oxford  at  the  charge  of  niae,  to  make  a  search  in  "  Academiae 

his  executors,  and  there  placed  on  Begestis,"  the  result  of  which  was 

the  walls  of  the  library.     The  execu-  as  follows :  —  "  Quod  ad  librorum 
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Table,  and  an  address  to  the  reader  of  63  pages. 
The  title  is  as  follows:  "The  Reforming  Registry, 

mutuationem  pertinet,  nihil  temer^  money  as  a  pledge,  according  to  the 

affinnare  ausim.     Cert^,  constat  ex  academical  statutes,  for  the  safe  re- 

Acadcmiae  Regestis,  quod  anno  1 654,  turn  of  a  manuscript  in  the  Bodleian 

Johanni  Seldeno  public^  concessum  library,  which  he  was  denrous   of 

fuit,librosexBibliothecamutuari;  his  perusing,  gave  him  so  much  offence 

conditionibus,  ut  tres  tantum  simul  (surely  without  reason),  that  he  ex- 

haberet ;  utque  singulos  intra  annum  punged  the  bequest,  and   left  the 

restituere,  centum  libris  teneretur."  whole,  with  the  exception  of  some 

The  borrowing  of  the  MSS.  was,  Arabic  works  on  medicine  given  to 

therefore,  sifter  the  date  of  the  codicil,  the  College  of  Physicians,  to  his 

[The  will  and  codicil  are  dated  the  executors.     He  desired  them  in  his 

same  day,  1 1th  June,  1653.]  Will  rather  to  part  the  books  among 

It  has  been  mentioned  aboye  themselves,  or  otherwise  dispose  of 
that  the  story  of  the  saying  of  them,  or  the  choicest  of  them,  for 
Selden's  executors,  touching  the  some  public  use,  than  put  them  to 
donation  of  his  library  to  the  Uni-  any  common  sale ;  and  suggested 
versity  of  Oxford,  occurs  in  almost  some  convenient  library  pubhc,  or 
ail  the  Biographies.  An  extract  of  some  college  in  one  of  the  uni- 
from  Dr.  Aikm's  Life  of  Selden  versities.  It  was,  therefore,  mani- 
will  suffice :  — ''  The  disposal  of  festly  his  wish  that  they  should  be 
his  library  and  museum,  the  most  presented  to  one  or  more  public  bo- 
important  treasure  of  a  man  of  let-  dies,  though  he  had  not  brought 
ters,  will  chiefly  interest  the  literary  himself  to  a  determination  which  to 
reader,  and  shall  therefore  be  related  prefer.  His  executors,  honourably 
more  minutely.  It  Ivid  been  his  interpreting  his  general  intention  in 
original  intention  to  leave  them  to  this  manner,  and  regarding  them- 
the  University  of  Oxford ;  but  the  selves  as  the  executors,  not  of  his 
requisition   of  a  large   deposit   of  anger,  but  of  his  will,  resolved  to 
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or  a  Representation  of  the  very  many  Mischeifs  and 
Inconveniences  which  will  unavoidably  happen  by 
the  Needless,  Chargeable,  and  Destructive  way  of 
Registries  proposed  to  be  erected  in  every  County 
of  England  and  Wales — For  the  Recording  of  all 
Deeds,  Evidences,  Morgages,  and  whatsoever  may 
Incumber  the  sale  or  settlement  of  Lands  not  being 
Copyhold.  With  the  small  or  no  Efforts  or 
Atchievements  of  the  Notarial  Bonds  of  Holland 

dispose  of  the  libraryy  according  to  the  whole  collectioiiy  amoimting  to 

its  origmal  destination,  to  Oxford ;  more  than  8000  yolumes,  to  Oxford, 

onlj  setting  apart  some  books  as  where  a  separate  apartment  was  al- 

the  foundation  of  a  legal  library  lotted  to  them  in  the  Bodleian  U- 

in  the  Temple.    And  as  the  bench-  brary,    over   which    was    inscribed 

ers  of  the  Inner  Temple  delayed  to  Auctarinm  Biblipthecse  Bodleianae  e 

proride   a   suitable    receptacle   for  Museo  Joannis  Seldeni  Jorisconsnlti. 

them,  and  in  the  meantime  they  The  execntors  also  made  a  present 

were  diminishing  by   surreptitious  to  the  University  of  the  ancient  mar* 

practices,*  they  at  length  sent  off  bles  which  Selden  had  collected,  and 

♦  «*  Undc,  port  obitnm  possetsorU,  ex  pa-  ^"^  intended  for  the  same  destina- 

latio  Carmelitano  in  miuea  nontitilla  ad  tion;  and  an  inscription  in  front  of 

ambokcnim  band  regii  inter  templarios  the  divinity  school  testified  the  grati- 

aita,  trantferebantnr,  ad  angendam,  vel  fun-  tude  of  the  academical  body  for  all 

d«>d«npotia.,bibliothecamjnriq>eritonim  these  literary  donations." 

Qliut  societatis,  si  modo  in£ra  oertum  tem-  


pons  spatiumpropriis  sumptibna  armaria  ad  portandi,  quomm  mag:na  copU  reditnm  in 

bibUothecamrecipiendamconstrueret.  Hajc  band  regii  ambulacrum  invcnirencscia,  poa- 

dnm  panri  apcrabant,  curatorum  oognati,  wmo™  nomen  furtim  i|pUvit."— Wilkins 

honimqne  amid  Ubertate  gandebant,  hoc  —Seldeni  Vita, 
▼d  illud  volumen  mutuandi,  domumque  as- 
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Guarantigiated  of  Spain,  and  the  Bonds  with 
Clauses  of  Registration  in  Scotland,  in  the  securing 
of  Creditors,  and  lessening  of  Charges  and  Con- 
tention— The  greatest  part  thereof  being  written  in 
the  year  1658." — Second  Letter  signed  "  Pupil  of  a 
Conveyancer." — The  "  Notes  respecting  Registra- 
tion and  the  Extrinsic  Formalities  of  Conveyances," 
were  published  in  1831.  The  book  attracted  little 
attention,  but  the  edition  consisting  of  250  copies 
only,  it  was  soon  out  of  print.  The  following  is  the 
Table  of  Contents :  "  I.  Notes  of  the  Formalities 
required  in  France  previously  to  the  Revolution  of 
1789,  in  Sales,  Donations,  Mortgages,  and  Wills  of 
Immoveable  Property;  II.  Registration  in  France 
previously  to  the  Revolution  of  1789 ;  III.  Attempts 
made  in  France  previously  to  the  Revolution  of 
1789,  to  extend  Registration  to  Alienations  in 
General,  and  to  Mortgages  ;  IV,  Note  Respecting 
the  Origin  of  Registration  in  Germany  ;  Ditto  Re- 
specting Registration  in  Denmark ;  V,  On  Regis- 
tration in  Bavaria;  1.  Portions  of  the  Mortgage 
Law  ('Hypotheken  Gesetz')  of  Bavaria,  promul- 
gated June  1,  1822,  with  Notes  ;  2.  Portions  of  the 
Law  Respecting  the  Introduction  of  the  •  Hypo- 
theken    Gesetz,'    and    *  Prioritats   Ordnung.'   with 
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Notes ;  3.  Portions  of  the  *  Instruction'  for  carrying 
the  *  Hypotheken  Gesetz '  into  Execution,  with 
Notes ;  VI.  The  Austrian,  Prussian,  and  Bavarian 
Registers;  VII.  Notes  upon  a  Passage  in  the 
Second  Report  of  the  Real  Property  Commis- 
sioners, upon  the  probable  consequences  of  Notice 
according  to  the  Austrian,  Prussian,  and  Bavarian 
systems  of  Registration,  and  upon  the  *  Vindicatio 
Dominii,'  ('vertblgung  des  eigenthums,')  of  the 
*Landrecht*  of  Prussia.'' — Numbers  V.  and  VI. 
were  written  for  the  use  of  the  Real  Property 
Commissioners,  and  are  printed  in  the  Appendix  to 
their  Second  Report.  The  Author  is  no  longer 
disposed  to  think  that  an  acquaintance  with  the 
Foreign  systems  of  Registration,  would  prove  prac- 
tically useful  in  the  formation  of  a  System  of  Regis- 
tration for  this  country.  However  he  subjoins  in 
the  note  the  Account  which  he  drew  up  in  1829,  of 
the  Austrian  Register.  It  will  be  seen  that  sur- 
prise has  been  expressed  that  the  Austrian  Register, 
should  have  escaped  the  notice  of  almost  all  the 
legislators  and  jurisconsults,  who  had  of  late  years 
(down  to  1823),  directed  their  attention  to  the 
subject  of  Registration.  An  account,  therefore,  of 
the   Austrian   Register    may   be    supposed    likely 


to  a5ord  tjie  Commissioners — for  inquiring  whether 
trie  h'lrdens  on  land  can  be  diminished  by  the  estab- 
li-hrnent  of  an  effective  svstem  for  the  Resristration 
of  Deeds  and  the  simplification  of  the  Forms  of  Con- 
veyance— as  favourable  a  specimen  as  any  that  can 
be  selected,  (with  the  exception,  perhaps,  of  the  Ba- 
varian Register,  the  introduction  of  which  has,  how- 
ever, been  too  recent  for  us,  in  this  country,  to  possess 
satisfactory  information  respecting  the  degree  of 
success  that  has  attended  it,)  of  the  plans  adopted  in 
the  lai^e  Continental  States  for  giving  publicity  to 
transactions   affecting  the  title  to  land  (a). — First 

(a)  "The  Mortgage  Institnte  of  of  real  rights  relative  thereto  (as 

Anstria    had    its    hirth    in    1/58,  serritodes),   hj  sale,  donation,  ex- 

twentj-fire  years    before  the  date  change,  derise,   inheritance,  parti- 

of  the  Pmssian  *  Hjpotheken-Ord-  tion,  mortgage,*  compromise,  judi- 

nmig/  "  dal  act,  &c.,  are  the  subject  of  re- 

"The  most  material  r^julations  are  gistration,  which  the  'Gesetzbuch' 
incorporated  in  the  '  Gesetxbncfa,'  terms  '  EinTerleibong,'  or  'Inta- 
bnt  the  formal  directions  as  to  the  bnlation,*  and  which  is  requisite  to 
inscriptions,  erasures,  &c.,  are  con- 
tained in  different  ordinances  of  the  *  "Th«  ^^  mortgigcs  of  mazried 
IaaI  cmtnrv  **  women  are  subjected  to  inacriptioiL  Tutors 

_,     ^     .  ,  ,  are  not  required  to  give  any  •ecurity  so  long 

"The  Roisters  hare  not  yet  been  ^  6        ^  /        «6 

as  they  obseire  the  regulations  established 
introduced  in  all  the  provinces  of 

respecting  their  administration,  and  duly  . 

the  Austrian  empire,  but  wherever        j     ^u  •  *      *«  j        j 

r     '  render  their  accounts.    All  demands  must 

they  are  established,  aU  acquisitions  ^e  registered  for  a  fixed  sum,  and  gene- 
and  transfers  of  immoveables,  and    nl  mortgages  are  prohibited." 
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Letter  signed  "A  Common  Lawyer." — The  passage 
mentioned  as  extracted  from  an  old  law  MS.  was 

confer  the  complete  right  of  pro-  and  time  of  the  agreementy  and  must 
perty/'  be  signed  by  the  contracting  parties 
"  Should  the  owner  conyey  to  two  and  two  credible  witnesses.  The 
different  persons,  the  immoreable  consent,  too,  of  the  vendor  to  the 
rests  in  him,  who  first  registers  his  *  Intabulation '  of  the  purchaser 
title,  and  no  one  can  allege  ignorance  must  be  expressed  by  the.  same,  or 
of  the  inscriptions  to  be  found  in  by  a  separate  instrument ;  an  enact- 
the  public  books.  In  the  case  of  ment,  that  has  for  its  object  to 
contracts  relating  to. '  BauemgUter,'  ascertain  the  fulfilment  of  any  con- 
[lands  in  the  occupation  of  the  pea-  dition  upon  which  the  complete 
santiy]  no  deed  is  required,  but  the  transfer  was  to  take  place,  as,  for 
contracting  parties,  or  the  owner,  instance,  the  payment  of  the  pur- 
appear  before  the  tribunal,  and  the  chase  money/' 
entry  is  made  upon  a  verbal  de-  ''  The  *  (jesetzbuch,'  (like  the 
mand.  This  regulation  is  occasion-  *  Hypotheken-Gesetz '  of  Bavaria, 
ed  by  the  general  ignorance  of  the  and  the  *  Hypotheken-Ordnimg '  of 
peasantry,  and  the  absence,  in  most  Prussia,)  authorizes,  in  certain  cases, 
districts,  of  persons  of  knowledge  a  provisional  or  temporary  inscrip- 
and  integrity  capable  of  drawing  up  tion  ('  Protestation '),  in  Austria 
the  formal  documents.  With  re-  called  'Vormerkung*  or  'Preno- 
gard,  however,  to  *  stadtische '  or  tation ;'  and,  it  should  seem,  from 
*  landtafliche  Giiter,'  [lands  regis-  the  444th  paragraph  of  the  *  Gesetz- 
tered  in  the 'Landtafel' or 'Stad-  buch'  and  Zeiller's  Commentary, 
tiaches-Buch.'  The  '  Bauemgitter '  that  in  Austria,  as  in  Bavaria,  rights 
are  registered  in  the  *Grundbuch,']  inscribed  in  the  register  cannot  be 
— ^a  written  instrument  of  the  trans-  lost  by  prescription,  but,  as  I  have 
action  must  be  prepared,  wluch  must  already  stated  elsewhere,  the  '  Oe- 
contain  a  description  of  the  immove-  setzbuch '  is  supposed  to  contain 
able,  its  bounds,  the  title,  the  place  some  anomalies  on  this   subject." 
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printed  by  Hargrave  sixty  years  ago.     It  is  a  note 
in  the  margin  of  "A  Treatise  of  the  Maisters  of  the 

"  The   Register    or    *  Hypotheken*  merelj  kept  in  chronological  order, 

buch,'  (the  '  Landtafel '  the  '  Stad-  there  being  no  classification  of  the 

tisches  Buch,'  or  the  '  Grundbuch ')  matters  enrolled  in  them." 
[the  distinction  is  founded  on  the         "The  entries  in  the 'Hanptbuch' 

order  of  tribunals  to  whose  jurisdic-  contain:    1st,  the  estate,  its  value 

tion  the  lands  are  subject]  consists  according  to  an  estimate  made  for 

of  two  books,  the  one  which  Yon  fiscal  purposes,  the  changes    that 

Gonner  considers   to  be  peculiarlj  take  place  in  its  component  parts  or 

the  register  or  *  Hjpothekenbuch,'  appurtenances,  and  its  quality,  so  far 

denominated  the  '  Hauptbuch,'  and  as  the  same  has  relation  to  the  free 

the  other  named  the  '  Instrument-  exercise  of  ownership,  as  if  it  be 

enbuch'   ('Ingrossationsbuch'),  in  fideicommissaiy,  feudal, 'gnmdbar,' 

which  all  the  documents  are  copied,  &c. ;  2nd,  the  name  of  the  posses- 

that  elucidate  the   entries   in   the  sor    and   any  restraints  upon    his 

'Hauptbuch.'     [The   'Instrument-  rights  of  alienation,  as  substitutions, 

enbuch'  may  perhaps  be  better  de-  reservations  of  the  property,  or  of 

scribed  as  the  'Enrolment  Book,'  the  right  of  repurchase;   3rd,  the 

and  the  'Hauptbuch'  as  its  'In-  mortgages  and  the  matters  connect- 

dex.']  ed  with  them." 

"The  'Hauptbuch'  is  kept  accord-  "  But  the  peculiarity  of  the  Aus- 
ingtothenames  of  the  immoveables,  trian  books  is  to  be  found  in  the 
and  not  according  to  the  names  of  enactment  of  the  '  Landtafelpatent,' 
the  proprietors,  and  each  immove-  by  virtue  of  which  the  rights  in- 
able  held  under  a  separate  title,  has  scribed  in  the  '  Hauptbuch '  obtain 
a  particular  number  and  a  particular  validity  only  so  far  as  the  documents 
leaf  assigned  to  it.  The  books  are  entered  in  the  'Instrumentenbuch,' 
in  foUo,  and  each  volume  contains  (which,  however,  cannot  alone  be 
from  680  to  700  pages."  made  the  foundation  of  a  right,)  are 

"The  ' IngrossationsbUcher '  are  sufficient  to  show  the  legality  of  the 
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Chauncerie,"  written  in  the  time  of  Lord  Keeper 
Egerton. — "  The   gaine  the   Counsallers  have   by 

entry  in  the  'Haaptbach.'  Mortgage  Book  is  under  the  ma- 

"The  advantage,  supposed  to  arise  nagement  of  a  superior   tribunal, 

out  of  this  regulation,  is,  that  the  provided  with  the  requisite  number 

entries  in  the  'Hauptbuch'  are  ex-  of  clerks,  and  not  overburthened 

oeedinglj  abridged,  both  in  the  mat-  with  other  duties ;   and  that  it  is 

ter  and  form ;  indeed,  they  are  often  not  adapted  to  smaller  estates,  liable 

nothing  more  than  a  reference  to  the  to  frequent  changes,  and  subject  to 

<  Instrumentenbuch.'     For  example,  the  jurisdiction  of  inferior  courts, 

in  the  cases  of  the  extinguishment  where  the  mass  of  business  is  great- 

of  protestations,  the  satisfaction  and  er,  and  the  officers  are  probably  less 

transfer  of  mortgages,  &c.,  instead  numerous :    and  it  is  alleged,  that 

of  new  entries  being  made,  the  in*  experience  has  shown   in   another 

scriptions  are  underlitied  with   red  country,*  the  expediency  of  abo- 

ink,  and  reference  is  made  to  the  Ushing   the    '  Ingrossationsbiicher,' 

Yolome  of  the  '  Instrumentenbuch,' 

.  *  *<  Prussia.  It  seems,  when  the  Prussian 

where  the  documents  of  satisfaction, 

government,  in  the  year  1804,  extended  the 

tnuurfer,  eztmgnidiment.  &c.  we  co-  ^^^^^  ^  ^  .Hypotheken^nung' 

pied  at  length,  from  which  such  de-  ^^  ^^^  newpnmnces,  tt  wm  declared  thrt 

tails  as  are  wanted  may  be  extracted."  ^  4  ingnmtkHMbueher '  sbonld  be  kept 

"  It  is  said,  however,  that  thismode  (See '  Voa  Conner,  MotiTC,'  s.  106),  but  I  do 

of  keeping  the  register  is  attended  not  find  that  the  •  Ingrosiationabacber ' 

with  inconveniences,  that  appear  to  k«ve  ever  been  abolUhed  in  those  proyinces 

counterbdance  the  advantage  of  the  '»>«*  they  had  been  dready  introdoced. 

.     .     ,       „        a      1   ..t  On  the  contrary,  a  work  printed  at  Berlin 
concise  entnes  m  the  'Hauptbuch. 

in  the  present  year  (1829),  now  before  me, 

"  In  the  first  place,  it  is  urged  that     ,      .,     ^,  .     .        ,.  .       .^  ^ 

'^  °  describes  them  as  forming  a  hving  part  of 

the      'Instrumcntenbucher'     Cln-  ^he  Prussian  system.    Some  Supplemental 

groBsationsbiicher')  can  only  be  used  Laws  and 'Instructions' have, I  believe, been 

where,  as  in  Austria,  the  estates  are  promulgated,  but  I  am  not  acquainted  with 

for  the  most  part  large,  and  the  their  contents." 
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drawinge  thes  Billes  more  than  by  Suites  at  common 
lawe,  and  the  little  skille  required  in  them,  hath  filled 

as  needlesslj  mid  immeasurablj  in-  *'The  Temaioing  objectiQii  is  consi- 

creasing  the  quantity  of  wridng."  dered  to  be  the  most  important.    It 

'*A    second    objection    brought  is  alleged  that  the  entries  in  the 

against  the  Austrian  Formulary  is,  'Hauptbuch^   haye    not   the  inde- 

that  the  validity  of  the  entries  in  the  pendent  force  and  validity,  requisite 

'Hauptbuch/  being  discoverable  only  for  the  attainment  of  the  great  ob- 

by  reference  to  the  '  Ingrossations-  ject  of  a  mortgage  institute.    The 

buch/  the  latter  must  be  consulted  unlearned  man,  it  is  said,  ought  to 

bj  every  one  who  searches  the  re-  have  it  in  his  power,  by  inspection 

gister,  and  the  transactions  of  fami-  of  a  single  book,  to  ascertain  at  once 

lies  and  individuals,  thus  obtain  a  the  condition  of  the  immoveable,  and 

mischievous  publicity."  the  nature  of  the  registered  tnmsao- 

"  As  all  the  documents  are  copied  ^on,  and  there  ought  not  to  exist  a 
at  full  length  in  the  •  Ingrossations-  necessity  of  seeking  evidence  of  the 
biicher,'  this  objection  would  not  be  correctness  of  the  inscription  in  an- 
entirely  removed  by  rescinding  the  ^^^  book,  or  in  other  records.  It 
article  in  the  *  Landtafel-patent,*  is  admitted  that  there  must  be  pro- 
giving  every  one  without  distinction  ceedings,  connected  with  the  regis- 
the  right  of  inspecting  the  register.*  ^*  ^^  ^^o^  ^  account  must  be 

preserved,  and  that  there  must  be 

♦  "'Every  one,'  obsezres  Von  Conner,  ,       ,          ,      .^          j  ^t.  ^  ., 

'  protocols  and  acts,  and  that  these 

'  can  judge  for  himself  to  what  such  a  pub-      ^ _^ 

lication  of  the  affairs  of  families  and  indivi-  autumn  of  1822  to  the  baths  of  Toplitz  in 

duals  must  lead.' — Much  as  I  distrust  all  Bohemia,  from  which  the  justness  of  this  re- 

such  testimony,  it  would  be  uncandid  in  a  mark  of  Von  Conner  would  appear  doubtful, 

communication  intended  as  a  mere  detail  It  must  be  observed,  too,  that  Yon  Conner 

of  facts  and  of  the  opinions  of  others,  if  I  himself  does  not  allege  that  the  Austrian 

omitted  to  mention,  that  I  could  dte  a  con-  sul^ects  of  the  Emperor  have  expressed  any 

versation,  that  I  had  with  some  members  dissatisfaction  on  account  of  thia  presumed 

of  an  Austrian  tribunal,  during  a  visit  in  the  notoriety  of  their  concerns." 
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the  Chauncerie  soe  fulle  of  Causes  as  I  conceive/^ 
As  a  remedy  to  this  evil  •*  the  Chauncerie  so  fulle  of 
Causes,"  "  the  Maister  of  the  Chauncerie"  proposes 
as  a  thing  "  more  agreeable  to  reasone  than  that  a 
Bille  subscribed  by  the  hande  of  a  counsaller  at  lawe 
should  passe  without  further  examinatione,  that  the 
consideratione  and  censure  of  the  Bille  were  referred 

most  form  the  basis  of  the  inscrip-  and  jurisconsults,  who  have  of  late 
tions,  but  then  it  b  said,  they  should  years  directed  their  attention  to  the 
be  only  requisite  and  ayailable  as  subject  of  registration,  whilst  the 
between  the  parties,  and  for  the  pur-  more  recent  creation  of  Frederick 
pose  of  empowering  the  tribunal  to  the  Great,  and  the  Chancellor  You 
make  the  proper  entries,  and  they  Carmer,  has  been  the  theme  of  their 
should  have  no  authority  as  against  warmest  admiration  and  praise." 
a  third  person,  who  should  be  ena-  <*  The  objects  of  the  Austrian  go- 
bled  to  act  upon  the  transaction  as  remment  in  the  establishment  of  re- 
he  finds  it  represented  in  the  first  gisters  are  stated  to  have  been — Ist, 
book,  and  should  never  be  preju-  to  protect  purchasers,  mortgagees, 
diced  by  the  omission  to  establish  &c.,  and  give  additional  stability  to 
its  regularity  by  a  perusal  of  the  do-  private  credit ;  2nd,  to  inform  the 
cuments  and  proceedings  from  which  public  authorities  who  are  the  per- 
it  has  originated."  sons  liable  to  the  taxes  assessed 
''The  Austrian  Register  seems,  not-  upon  land.  [The  partial  rolls,  or 
withstanding  these  defects,  to  pos-  lists,  of  lands  and  persons,  long 
sess  a  higher  degree  of  excellence  since  kept  in  Austria  (as  in  many 
than  that  of  Prussia,  and,  as  Von  other  parts  of  Germany)  for  various 
Conner  has  observed,  it  is  remark-  political  purposes,  must  have  greatly 
able  that  it  should  have  escaped  the  facilitated  the  introduction  of  regis- 
notice  of  almost  all  the  legisUtors  tradon.]" 
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to  the  Maister  of  the  Chauncerie  before  the  suppena 
issued,  that  he  mighte  consider  whether  the  matter 
therein  contayned  bee  fitter  to  be  dismissed  by 
originalle,  or  retayned  by  suppena  ;  for  it  is  to  bee 
supposed  that  in  thes  matters  the  Maisters  of  the 
Chauncerie  have  more  skille  and  less  afiectione  than 
the  Counsallers  at  Lawe,  whoe,  though  they  be 
skilfulle,  yet  frame  themselves  to  satisfie  their  ap- 
petites that  retaine  them.  And  by  this  course 
woulde  all  the  charge,  trouble,  and  delaye,  that 
growethe  by  demurrers  upon  billes  utterlye  cease." — 
Second  Letter  signed  "A  Common  Lawyer." — The 
project  of  preventing  recourse  to  Bills  in  Equity, 
by  giving  more  pliability  and  expansiveness  to 
declarations  in  trespass  on  the  case — authorities 
printed  and  manuscript  ascribe  to  Guido  Fairfax, 
who  became  a  Judge  of  the  Court  of  King's  Bench, 
according  to  Dugdale,  17  Edw.  IV.  (1478.)  There 
is  a  saying  of  his  in  a  case  in  the  Year  Book,  (the 
discussion  of  which  was  not  confined  to  the  Court 
— Littleton  [he  died  soon  after]  et  Townsende, 
[J.  C.  P.  2  Ric.  3.]  Veniendo  de  Westminster,  &c.) 
which  is  supposed  to  indicate  this  project,  and 
which  is  familiar  to  lawyers  from  the  circumstance 
of  its   having  been    transferred    to    the    pages   of 
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Blackstone.  It  forms  one  of  the  Notes  to  the 
Chapter  on  the  Public  Courts  of  Common  Law 
and  Equity — "Et  issint  jeo  vous  counselle  qui  estes 
pledes,  et  donque  les  subpena  ne  seront  my  cy 
soventement  use  come  il  est  ore,  si  nous  attendoms 
tiels  actions  sur  les  cases,  et  mainteinoms  le  Juris- 
diction de  ceste  Court  et  dautres  Courts/'  21  Edw. 
IV.  23.  The  reader  curious  to  know  what  was  the 
particular  suggestion  of  Guido  (et  issint  jeo  vous 
counselle  qui  estes  pledes),  and  what  sign  it  discloses 
of  the  existence  of  the  above-mentioned  project, 
must  for  a  quarter  of  an  hour  disport  himself  with 
the  language  of  one  of  the  "  Quater  Reporters  del 
nostre  cases  del  ley,  quex  fueront  homes  eslieu,  et 
avoyent  un  annual  stipend  pur  lour  trauail  en  ceo 
pay  per  le  Roye  de  cest  Realme." — Second  Letter 
signed  "  Ein  Rechtsgelehrte/' — A  search  in  the 
'*  Oratores  Attici,*'  of  Bekker  would  have  been 
more  successful  than  a  search  in  the  **  Causes 
Celfebres  et  tnt^ressantes "  of  Gayot  do  Pitaval. 
It  is  no  "  plaidoyer,"  but  one  of  the  SixaviKol  \6yoi — of 
Isocrates — his    oration    against    Euthynus — which 

is  the   object  of  inquiry,  as  the  viro6e<n^  {nrh  lepayvufiov 

BoK^lov  yeypafifdvv  wiU  show;  for  in  Immanuel  Bekker 
there  is  no  argument  prefixed  to  the  oration  against 

VOL.    11.  C 
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Euthynus.  The  ensuing  translation  of  Wolf's  ar- 
gument, is  taken  from  an  edition  of  Isocrates,  pub- 
lished at  Geneva,  1636,  8vo. — *^  Afidfyrvpo^  inscribitur 
ha&c  oratio,  quod  controuersia  nuUis  testimoniis 
probari  potest,  sed  veritatem  coniecturis  quisbusdam 
indagare  necesse  est.  Nam  quum  Athenis  triginta 
tyranni  grassarentur,  Nicias  proscriptus,  tria  talenta 
deposuit  apud  Euthynum  consobrinum,  uuUis  testibus 
adhibitis.  Quae  quum  repeterit,  duo  recipit,  tertiuni 
Euthynus  negat.  Controuersia  in  hoc  consistit, 
vtrum  probabilius  sit,  Niciam  reposcere  quod  non 
dederit,  an  Euthynum  reseruare  quod  acceperit. 
Yalde  ingeniosa  et  acuta  oratio  est :  et,  Philostrato 
autore,  inter  Isocrateas  ex  optimis  "(a). — First  Letter 
signed  "  X." — The  statement  made  by  the  author 
was,  that  when  young  at  the  bar,  he  had  gone 
through  Barnardiston  (Chancery  Cases),  Atkyns, 
Vesey,  Sen.,  and  the  early  part  of  Ambler,  and 
noted  those  cases  in  which,  in  giving  judgment. 
Lord  Hardwicke  had  recurred  to  the  Roman  Law, 
and  that  although  such  cases  are  not  numerous,  and 

(a)  The  following  is  the  passage  KeiTatf  Kal  6  Aftaprvpoc.    The  Archi- 

of  Philostratus  to  which  Wolf  re-  damus  is  one  of  the  avfi€ov\£VTiKoi 

fers: — Apifrra    M    rwv    ItroKparovc  \6yoi. 
f^povTHTfiaTwy  6   re  Ap\ilaiw^  Jwy- 
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do  not,  perhaps,  altogether  demonstrate  that  Lord 
Hardwicke  possessed  "  a  familiar  knowledge  of 
the  Roman  Civil  Law,"  and  that  "he  had  regu- 
larly proceeded  to  the  Corpus  Juris  Civilis  with 
Vinnius,  Voet,  and  other  commentators,  and  that 
his  mind  was  thoroughly  imbued  with  the  truly 
equitable  maxims  of  this  noble  jurisprudence ;"  yet 
they  afford  that  kind  of  testimony,  that  renders  what 
Lord  Campbell  has  written  upon  the  subject  (even 
were  there  a  lack  of  other  evidence,  which  it  is  con- 
ceived there  is  not)  probable  in  a  very  high  degree. — 
See  Lives  of  the  Chancellors,  vol.  v.  p.  44. — Second 
Letter  signed  "X." — The  authors  correspondent  is 
correct.  When  reference  was  made  to  the  passage 
in  the  note,  page  540,  vol.  i.  of  the  present  work 
— ['*  It  has  excited  surprise  that  Lord  Hardwicke, 
whose  education  was  a  very  defective  one,  should  have 
had  the  reputation  of  being  a  great  classical  scholar. 
— May  not  that  surprise  well  cease  when  we  find 
a  Lord  Chancellor  quoting  the  'Eunuchus'  from  the 
bench  in  reply  to  an  apparently  unexpected  obser- 
vation ?"] — ^the  author  did  say  that  he  once  heard 
Sir  Arthur  Piggott  mention  a  tradition  at  the  bar, 
that  Lord  Hardwicke  sought  opportunity  in  the 
argument  and  in  the  judgment  of  introducing  clas- 

c  2 
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sical  citations.  The  Reports,  at  least  the  Chancery 
Reports,  (for  with  the  Common  Law  Reports  during 
the  period  that  Lord  Hardwicke  presided  in  the 
Kings  Bench,  the  author  has  a  very  slender  ac- 
quaintance indeed,)  have,  however,  preserved  but  few 
of  those  citations.  In  addition  to  the  passage 
from  Terence,  the  author  recollects  only  one.  It 
is  somewhere  in  Barnardiston,  and  is  taken  from 
Cicero  de  OflBctis. —  ["  Mihi  quidem  etiam  verse 
hereditates,  non  honestse  videntur,  si  sint  malitiosis 
blanditiis  officiorum,  non  veritate,  sed  simulatione, 
quaesitae."]  (a) — Letter  signed  *'  Philo-Vacarius," — 
The  "  Appendix  A,  to  the  Report  upon  the  Fcedera,'* 
(compiled  by  the  author  in  the  Long  Vacations,  1832 
— 1834,)  has  never  been  published.  Copies  of  it 
are  in  the  Libraries  of  the  British  Museum,  Trinity 

(a)  Lord  Hardwicke  having  the  wicke,  there  can  be  little  doubt,  had 
reputation  of  being  well  versed  in  a  predilection  for  the  Corpus  Juris, 
the  Roman  Jurisprudence,  the  Books  but  his  strong  sense  enabled  him  to 
show,  as  it  might  be  expected,  that  discern  that  the  cases  were  rare,  in 
counsel  sometimes  introduced  it  very  which,  presiding  in  an  English  Equity 
unnecessarily.  On  such  occasions  Tribunal,  it  was  expedient,  or  seemly. 
Lord  Hardwicke,  passing  the  useless  to  invoke  its  aid.  With  us  the  In- 
learning  unnoticed,  contents  himself  stitutes.  Pandects,  Code,  and  Novels, 
by  referring  to  some  Chancery  an-  are  rather  to  be  studied  in  chambers 
thority,  printed  or  manuscript,  which  than  used  in  court, 
governs  his  decision.    Lord  Hard- 
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Collie,  Dublin,  and  Lincoln's  Inn.  To  Philo- 
Vacarius  the  ensuing  extracts  from  Appendix  A, 
will  be  abundantly  intelligible.  **  Konigsberg — 
Magister  Vacarius. —  (Primus  Juris  Roman!  in 
Anglia  Professor.) — Libri  IX.  de  Codice  et 
Digestis,  suggestione  pauperum  excepti.  Dirksen 
Civilistische  Abhandlungen,  Band.  1,  s.  319 
[Berlin,  1820,  2  vols.  8vo.] — Magister  Wacarius, 
gente  Longobardus,  vir  honestus,  et  iuris  peritus 
cum  leges  Romanas  Anno  ab  incamatione  Domini 
MCXLIX.  in  Anglia  discipulos  doceret,  et  multi 
tarn  diuites,  quam  pauperes,  ad  eum  causa  discendi 
confluerent,  suggestione  pauperum  de  Codice  et 
Digestis  exceptos  IX.  Libros  composuit,  qui  sufficiunt 
ad  omnes  legum  lites,  quse  in  Scolis  frequentari 
solent,  decidendas,  si  quis  eos  perfecte  nouerit. 
— Duchesne,  HistoriaB  Normannorum  Scriptores, 
p.  983.  See  Savigny,  Geschichte  des  Romischen 
Rechts  im  Mittelalter,  Band.  4,  Seite  350."— 
"  Prague — Liber  Mag.  Vacarii  ex  universo  enucleato 
jure  exceptus.  Wenck,  Magister  Vacarius,  p.  61. 
[Leipzig,  1820,  8vo.]  A  manuscript  of  this  work, 
which  appears  from  an  old  Catalogue  to  have 
existed  at  Tarragona,  bore  tlie  following  title : — 
Incerti    Auctoris    Breviarium,    sive    Excerpta    ex 
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enucleate  jure  Digestorum  et  Codicis,  pauperibus 
Anglicis  destinata,  ac  novem  libris  comprehensa. 
Wenck,  p,  58.  See  further,  Savigny,  Band.  4,  Seite 
359." — The  fac-simile  copies  of  the  MSS.  of  Vaca- 
rius,  which  the  author  is  mentioned  by  Mr.  Spence 
(Equitable  Jurisdiction,  page  747,)  tp  have  caused 
to  be  made  from  the  originals  at  Prague  and  Bruges, 
now  form  part  of  the  collection  of  MSS.  belonging  to 
the  Society  of  Lincoln's  Inn.— Letter"*  *  *."— The 
book,  which  was  mentioned  to  Lord  *  *  at  the 
Marquis  of  N — 's,  is  entitled  "  Covarrubias — 
Discurso  sobre  el  Estado  actual  de  la  Abogacia 
en  los  Tribunales  de  la  Nacion." — [Madrid,  1789, 
12mo.]  The  ensuing  are  some  of  the  precepts, 
which  the  advocate — the  subject  of  remarks  on 
that  occasion — (whose  natural  talents,  improved  as 
they  are  by  education,  have  nevertheless  an  alloy 
of  moral  faults,  such  that  the  humblest  barrister 
would  not  desire  to  possess  the  former,  upon  con- 
dition that  the  latter  should  accompany  them.) — 
would  do  well  to  observe, — "  Nunca  nos  gloriemos 
del  infeliz  honor  de  haber  obscurecido  la  verdad; 
antes  bien  siempre  mas  sensibles  4  los  intereses 
de  la  justicia,  que  al  apetito  de  una  vana  reputacion ; 
empenemonos  con  preferencia  en  hacer  brillar  mas 
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la  bondad  de  la  causa  que  defendemos,  que  la 
supeiioridad  de  nuestro  entendimiento.  El  zelo 
en  la  defeusa  de  los  litigantes,  nunca  sea  capdz 
de  hacernos  esclavos  de  sus  pasiones,  ni  seamos 
los  ministros  de  sus  resentimientos,  y  los  organos 
de  su  secreta  malignidad.  Neguemonos  k  nosotros 
mismos  el  inhumano  placer  de  una  declamacion 
injuriosa.  Antes  que  servirnos  de  las  armas  de 
la  mentira,  y  de  la  calumnia,  sea  tanta  nuestra 
delicadeza,  y  miramiento,  que  suprimamos  hasta 
las  verdades,  quando  no  hacen  mas  que  ex&sperar 
al  adversario,  y  no  son  dtiles  k  las  partes  que 
defendemos/' 


12,  New  Square,  Lincoln's  Inn, 
Easter  Vacation,  1848. 
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An  order  [in  a  patent  case]  that  the  plaintiff  shall  undertake,  in  case  it 
shall  turn  out  that  he  is  wrong,  to  compensate  the  defendant  for  the  iigury 
in  stopping  his  manufactory,  is  not  usual     .  .  .  .59 

Bird  v.  Lefetre. — (Lords  Commistianers  Eyre,  Askurst,  and  Wil- 
son,  November,  1792.) 

Upon  the  petition  of  one  of  several  plaintiA,  entitled  to  stock  and  cash 
in  court,  stating  that  he  was  afflicted  with  a  paralytic  disorder,  which  rendered 
him  incapable  of  conducting  hi>  affiurs,  order  that  the  cash  should  be  laid  out 
in  the  purchase  of  stock,  and  that  the  dividends  of  such  stock,  and  of  the 
said  other  stock,  should  be  paid  to  his  wife  for  his  support  and  maintenance       204 
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BoviLLo.  Moore. — (i.  C.  December,  1815.) 

Order  [in  a  patent  case]  that  the  plaintiff's  witnesses  should  be  pennitted, 
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it  work         .  .  .  .  .  .56 

Braithwaite,  Re.— (i.  C.  July,  1826.) 

In  its  nature  a  lunacy  inquisition  is  an  ex  parte  proceeding,  and  where  no 
caveat  has  been  entered  on  his  behalf,  notice  to  the  supposed  lunatic  is  not  in 
strictness  necessary      ......       164 

Breynton  e.  The  London  and  North  Western  Railway 
Company. — (L.  C  December,  19«  1846.) 

An  agreement,  reciting  that  the  defendants  were  desirous  of  purchasing 
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to  a  certain  plan  and  aaction  thereof,  dqwaited  with  the  pariah  clerk,  and 
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ants were  not  boond  in  coniequence  of  the  recital  aforesaid, — without  more 
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[literary  piracy.]  Author  nndertaking  not  to  write,  or  edit,  any  work 
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Brownk,  Re,  a  Bankrupt.— (r.  C.  February,  1823.) 

Bankrupt's  petition  as  to  surplus,  and  the  accounts  of  his  assignees  224 

Bull,  Rk.— (Z.  C.  JprU,  1843.) 

One  of  the  sureties  of  the  committee  of  the  estate  of  a  lunatic,  being  dead, 
order  made,  upon  the  petition  of  the  trustees  and  executors  of  the  deceased 
surety,  that  the  committee  should  enter  into  firesh  security  and  in  default 
that  it  should  be  referred  to  the  comnussioner  to  approve  of  another 
oommittee     .  .63 
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Ciommittee  having  entered  into  firesh  security,  order  made  that  the  former 
bond  should  be  cancelled,  and  that  the  trustees  and  executors  of  the  deceased 
surety  should  pay  the  costs  of  the  petition    .  .  .66 

BU8HNEI.L.  Re.— (L.  C.  June,  1821.) 

Before  an  order  can  be  duly  made  for  issuing  the  commission  de  lunatico 
inquirendo,  a  creditor,  or  other  person  interested  in  the  supposed  lunatic's 
estate,  lodging  a  caveat,  must  have  proper  notice  .  .163 

Calvert  v.  Gray.— (F.  C,  February,  1830.) 

The  affidavit  in  support  of  an  ex  parte  injunction  should  always  state  the 
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of  the  threatened  injury  .  .  .171 

Clarke  v,  Johnson.— (3f.  B,  July,  1823.) 

The  account  of  what  executors  might  have  received,  but  for  wilful  neglect 
or  default      .......      219 

Clements,  Re.— (X.  C.  July,  1831.) 

Where  there  is  a  commission  of  lunacy,  none  but  the  alleged  lunatic,  or 
persons  acting  on  his  behalf,  can  take  part  in  the  inquiry  without  the  special 
permission  of  the  Lord  Chancellor  .  .166 

Cochrane  v.  Smethurst. — (X.  C.  February,  1816.) 
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in  a  third  party. 
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bis  co-partner,  institute  legal  proceedings  against  a  debtor  to  the  firm. 
The  usual  course  is  to  impound  a  fond,  the  right  to  which  depends  upon 

an  unsettled  account  .  .  .94 
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and  understanding,  order  made  that  such  annuity  should  be  paid  to  his  wife 
and  SOD,  they  undertaking  to  apply  the  same  for  his  benefit  .  .       206 

Cook  v.  Cook.— (F.  C.  February ,  1826.) 

A  defendant  not  having  appeared  to  the  bill,  and  being  as  yet  in  no 
default,  may  object  to  a  motion,  that  notice  of  it  has  been  served  upon  him 
without  the  previous  leave  of  the  Court        ....       167 

Cooke  v.  Cooke. — (3f.  i2.  November,  1823.) 

Evidence  of  direct  and  of  collateral  facts  .  .      228 

Cranmer,  Re.— (Z.  C.  July,  1808.) 

The  heir  at  law  being  the  committee  of  the  estate,  [of  a  lunatic,]  a  better 
check  upon  his  accounts  can  hardly  be  devised,  than  to  subject  them  to  the 
inspection  and  objection  of  the  next  of  kin  .  .  .      107 
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validity  of  the  patent  alone  is  disputed,  requires  not  merely  that  there  shall 
have  been  possession  and  enjoyment  under  the  patent,  but  such  possession 
and  enjoyment  must  have  been  undisturbed  and  exclusive  .  •        60 

Davenport  r.  Bishopp.— (X,  C,  November,  1845.) 

The  illegality  of  one  parfc  of  a  contract  has  not  always  prevented  a  party 
from  recovering  upon  the  remaining  part  of  it  .  .  .4 
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Decree  and  order,  in  pursuance  of  an  award  of  two  Commissioners  of  the 
Court,  that  the  plaintiff  should  deliver  to  the  defendant  at  Venice  a  bed  of 
crimson  velvet,  with  the  richly  embroidered  frimiture  thereof,  and  that  the 
plaintiff  should  pay  to  the  defendant  all  money  due  by  force  of  the  award, 
and  that  a  writ  of  supersedeas  should  issue  to  discharge  a  writ  of  ne  exeat 
regnum,  and  the  bonds  thereupon  taken,  so  that  the  defendant  might  be  at 
liberty  to  travel  out  of  the  realm  into  foreign  parts,  in  such  wise  as  he  might 
have  done  before  the  granting  of  the  said  writ  .  .      259 

Durham,  Bishop  op,©.  Ripon.— (7.  C.  November,  1825.) 
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waive  any  forfeiture      ......      215 
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Where  the  lunatic  has  no  next  of  kin,  the  Attorney-General,  on  hehalf  of 
the  Crown,  most  have  notice  of  the  proceedings  subsequent  to  the  return  of 
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Edwards  r.  Abrby.— (i.  C.  July  30,  1846.) 

The  opinion  of  the  Master  that  money  actually  expended  by  the  husband 
for  the  past  maintenance  of  his  wife,  who  was  in  an  unsound  state  of  mind, 
onght,  on  the  ground  of  his  inability  to  support  her,  to  be  repaid  to  him  by  a 
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Master  reports  he  was  of  opinion  that  the  husband  should  enter  into  a 
leoognizance,  duly  to  apply  the  sum  allowed  for  the  maintenance  of  the  wife  : 
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Eldridge  v.  Crouchbr. — (M.  B.  May,  1781.) 
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tuted by  her  to  have  securities  appropriated  to  answer  the  said  legacy,  directs 
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Elbctric  Telegraph  Company,  The,  v.  Nott.— (i.  C.  Feb.  10, 
12,  17,  \9,  and  24,  1847.) 
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Exception,  where  the  sole  question  is  the  validity  of  a  patent,  and  there 
has  been  exclusive  enjoyment  under  it  for  a  reasonable  time.  The  Court  will 
in  such  a  case  interpose  by  injunction,  until  the  invalidity  of  the  patent  has 
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conflicting  evidence  upon  the  question  of  infringement,  the  general  rule 
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entitled  to  in  her  right,  in  the  event  of  her  attaining  the  age  of  twenty-five 
years,  subject  to  prior  life  interests  ....      234 

Fairfield  v,  Westcott.— (F.  C.  June,  1824.) 

The  numerous  instances  which  had  recently  (1824)  occurred,  of  notices  of 
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.  T  .  .  .167 
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Where  the  object  of  the  suit  is  merely  to  execute  the  trusts  of  a  ftand, 
being  a  portion  of  a  residue,  respecting  the  amount  of  which  tha«  is  no 
dispute,  a  report  of  debts  is  not  requisite  to  enable  the  Court  to  deal  with 
iuchftuid     .......      180 

Pkters  0.  Grots.— (F.  C.  January,  1835.) 

[The  husband  of  a  woman,  who  was  of  tmsound  mind,  having  placed  her 
in  a  lunatic  asylum,  and  afterwards  gone  to  Jamaica,  and  the  keeper  <^  the 
asyluH  being  unable  to  procure  any  payment  from  him]  Order  niade,  upon 
the  petition  of  [the  wife's  brother]  that  the  amount  due  to  such  keeper, 
(554/.)  together  with  the  costs  of  the  application,  should  be  raised  and  paid 
by  sale  of  part  of  a  fiind,  (1515/.  Consols,)  standing  in  trust  in  the  cause  to 
the  account  of  the  husband  and  wife  ....      192 

The  propriety  of  this  order  is  very  questionable         .  .193 

PouNSET  9.  Humphreys. — (L.  C.  July,  1837.) 

A  peculiarity  in  a  solicitor's  lien  for  his  costs  upon  the  fund  in  respect  of 
which  his  services  have  been  bestowed  .  .5 

Price  ».  Bedford. — (Lord  Thurlow,  December,  1784.) 

Order — upon  petition,  of  a  ptaintiff,  in  an  insane  state  of  mind,  but  against 
whom,  on  account  of  the  small  amount  of  her  fortune,  no  commission  «f 
lunacy  had  been  issued,  and  of  a  person  [not  a  rdation]  who  had  under- 
t^ken  the  care  of  her,  there  having  been  a  previous  inquiry  before  the  Master 
— ^that  the  dividends  of  funds  in  Court  should  be  paid  to  the  latter  for 
the  maintenance  and  support  of  the  former,  the  next-of-kin  appearing  and 
consenting    .......      201 

V.  — .—(Dwemftcr  20,  1771.) 

A  similar  order,  upon  a  similar  petition,  the  co-petitioner  being  the 
daughter       .  .  .  .202 

Price  v.  Rxjtter.— (Lorrf  Camden,  June,  1769.) 

Sir  Thomas  Sewell,  upon  bill  by  the  assignee  of  all  the  wifie's  right  in  her 
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father's  personal  estate,— the  assignment  was  for  securing  500/.,  paid  by  svcb 
assignee  to  redeem  the  wife,  arrested  for  the  husband's  debt,  from  a  French 
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Upon  the  appeal  of  the  plaintiff  fh>m  this  decree.  Lord  Camden  said  he 
would  not  determine  the  point  till  after  the  Master  had  made  a  report  as  to 
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Where  benefit  of  patent  confined  to  twelve  persons,  grant  of  exdusite 
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A  case  in  which  a  gratia  appearance,  ought  not  to  deprive  the  plaintiff  of 
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April,  1839.) 

Ex  parte  order  for  an  injunction  against  pulling  down  houses  discharged, 
an  appearance  having  been  already  entered,  and  that  fact  not  having  been 
communicated  to  the  Court  .  .  .  .171 

Bean,  Re.— (Z.  C.  July,  1809.) 

Petition  for  commission  of  lunacy  by  nephew  of  feme  ooverke,  and  tht 
husband  does  not  concur.  Notice  of  executing  the  commission  must  be 
given  to  him  ......      163 

Reynolds  r.  Dickson. — (F.  C,  February,  1823.) 

Course  where  a  defect  in  the  suit  is  alleged  by  defendant's  counsel,  and  the 
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Writ  of  ne  exeat  regno  upon  bill  filed  by  the  wife  against  the  husband^a 
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and  a  suit  having  been  instituted  by  her  for  an  increase  of  alimony. — Order 
that  the  writ  should  be  marked  in  the  sum  of  600/.  and  upwards  .      251 

Ross  v.  Shearman.— (F.  C.  December,  1820.) 

It  is  a  rule  as  old  as  Lord  Hardwicke's  time,  that  an  affidavit,  sworn 
before  the  solicitor  of  the  party  in  the  cause,  canuot  be  used        .  .172 

RussELLy  IN  THE  Matter  OF,  A  BANKRUPT. — {L.  C.  November, 
1822.) 

PctiiMNi  to  stay  certificate  for  frand  prior  to  the  bankruptcy  .      225 

Russell  9.  Barksley. — (F.  (7.  January,  1834.) 

[In  a  patent  case.]  The  {daintiff  must  undertake  to  bring  an  action  against 
the  defendant,  notwithstanding  the  pendency  of  actions  against  other  parties 
in  which  the  validity  of  the  patent  must  be  decided      .  .58 
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Russell  v.  Cowley. — (X.  C.  December,  1834.) 
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entered  having  failed,  it  is  quite  of  course  thai  an  injunction  should  be 
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Construction  of  a  direction  by  a  testator,  that  all  moneys  inherited  by  his 
daughters  under  his  will,  should  be  placed  in  the  hands  of  trustees,  ap- 
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r. .— (F.  C.  May,  1839.) 
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Smith  v.  Thompson.— (F.  (7.  May,  1823.) 
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SouTHCOTE,  Ke. — {L.  C.  August,  1751.) 
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Parol  evidence  explanatory  of  a  deed  not  rejected  altogether,  but  read  as 
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Strange  v.  Brennan. — (Z.  C.  July  30,  1846.) 
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Sutton  ».  Mumford.— (F.  C.  July,  1830.) 

Where  the  defendant  has  previously  appeared,  and  that  circumstance  is 
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Symes,  Re,  a  Bankrupt.— (F.  C.  February,  1823.) 
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Tanfibld  v.  DAVEffTORT»— (Lard  Coventry,  November,  1638.) 
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in  which  it  ia  to  be  carried  into  execution      .  .4 

TowNSHEND  v.  Agnew. — (F.  C.  July,  1825.) 
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elegit  untU  alter  bfll  filed  .  .214 

Turner  v.  Lewis.— (If.  B.  June,  1831.) 

Specific  performance  of  agreement  for  a  lease  refused,  where  landlord 
would  be  entitled  to  re-enter  for  breach  of  covenant  .215 

Turner,  Ke.— (Z.  C.  November,  1823.) 

Although  the  evidence  of  unsoundness  of  mind  be  primft  fade  satisfactory, 
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Stannaries  of  Cornwall,  May  21  and  30,  1842.) 
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that  the  party  so  circumstanced  should  recover  the  possession  at  law,  before 
he  files  his  biU  for  the  consequential  equitable  relief  .  .122 

Walker  v.  Hardman. — (F.  C.  December,  1826.) 

Question  upon  bond  given  to  bankers  for  securing  customer's  balance  225 

"Watson  t>.  Mascall. — (Sir  Joseph  Jekyll,  March,  1733.) 

Upon  biU  filed  by  assignees  of  a  bankrupt  for  an  account  of  the  estate  of 
an  intestate,  the  unde  of  the  bankrupt's  wife,  the  Court  orders  that  the  ad- 
ministrator should  place  out  the  part  belonging  to  the  bankrupt's  wife,  [the 
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sboold  be  paid  to  the  wife  for  her  separate  use  during  her  life,  and  after  her 
decease  the  said  part  was  to  be  paid  to  the  said  assignees. 

The  bankrupt  being  indebted  on  bond  to  the  estate  of  the  intestate,  who 
had  proved  his  debt  under  the  commission,  and  received  a  dividend,  the  ad- 
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ministrator  submits  whether,  aa  the  assignees  hid  a  demand  out  of  the  estate 
of  the  intestate,  the  remainder  of  the  debt  due  on  the  bond  ought  not  to  be 
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in  right  of  his  wife ;  but  the  Court  ordered,  that  for  the  debt  owing  by  the 
husband  to  the  intestate,  the  whole  estate  of  the  intestate  was  to  be  consi- 
dered as  a  creditor  on  the  husband's  estate  .  .  .  .231 
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order  that  she  should  have  notice  of  all  proceedings,  and  be  at  liberty  to 
attend  the  same. 

Such  natural  daughter  having  constantly  resided  with  the  lunatic,  order 
that  she  should  be  at  liberty  to  carry  in  a  proposal  for  committee  of  the 
person. 

The  aforesaid  lunatic  being  tenant  for  liiie  of  large  real  estates,  and  the 
commission  having  been  issued  at  the  instance  of  the  remainderman,  order 
that  such  natural  daughter  should  be  at  liberty  to  carry  in  a  proposal  for 
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Webb,  a  supposed  Lunatic,  In  the  Matter  of.— >(X.  C  Juljf 
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Supposed  lunatic,  being  in  the  neighbourhood  of  Paris,  and  having  no 
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or  near  Paris. 

The  carriage  of  the  commission  should  be  given  to  that  party,  by  whom,  it 
is  most  likely,  that  the  whole  truth  will  be  brought  out. 
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the  Master  in  Lunacy — ^in  case  the  inquisition  should  be  returned,  finding  the 
lunacy — shall  not  proceed  to  the  approval  of  committees  of  the  person  and 
estate  until  further  order. 
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THOMAS  FITZGERALD  STRANGE  AND  JOSEPH       ^^^^J' 
MICHAEL  RIVERS  v.  MARGARET  BRENNAN.  „ '-^-' 

Strange  v. 
Brbnnan. 

Thk  bill  stated  that  the  plaintifis  and  the  defendant  were  Demurrer  to  a 
resident  in  Ireland.    That  the  defendant  beinir,  as  next  of  ^"^  ^^J^^ 

o'  ground  of 

kin  to  an  intestate  deceased,  entitled  to  certain  Consols,  champerty. 
and  it  being  necessary,  in  order  to  recover  the  same,  that 
she  should  take  out  letters  of  administration  and  institute 
certain  l^al  proceedings  in  England,  an  agreement  was 
come  to  between  the  plaintifib  and  the  defendant,  that  the 
plaintiff  Strange,  who  was  an  attorney  and  solicitor  in  Ire- 
land, should  make  the  disbursements  necessary  for  procuring 
the  letters  of  administration,  and  should  find  the  sureties 
required  by  the  Ecclesiastical  Court,  and  should  cause  legal 
proceedings  to  be  instituted  and  prosecuted  here,  and  make 
the  advances  necessary  for  that  purpose,  and  that  in  consi- 
deration thereof  the  defendant  should  out  of  the  Consols, 
when  recovered,  reimburse  to  the  plaintiff  Strange  all  the 
monies  which  he  should  so  lay  out,  and  should  also  pay  to 
him  as  a  bonus  ten  per  cent,  on  the  amount  of  the  Consols 
recovered,  and  that  in  order  to  keep  harmless,  and  to  in- 
demnify the  sureties,  such  Consols  should  be  transferred 
into  the  names  of  the  plaintiffs  and  of  the  defendant,  and 
should  remain  in  such  names  for  a  period  of  six  years. 
That  the  letters  of  administration  had  been  granted  to  the 
defendant,  and  that  the  plaintiff  Strange  had  expended  a 
considerable  sum  in  procuring  the  grant  to  be  made,  and 
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1846.  that  he  had  found  sureties,  who  had  executed  a  bond  to  a 
Strange  v.  large  amount  as  required  by  the  Ecclesiastical  Court ;  and 
Brexn AW.  |.]j^^  |,g  Y^  caused  legal  proceedings  to  be  instituted  and 
prosecuted  in  this  country,  and  for  that  purpose  had 
employed  attorneys  and  solicitors  here,  and  had  incurred 
considerable  expense.  That  the  Consols  in  question  had 
been  recovered,  and  transferred  into  the  name  of  the  de- 
fendant. That  the  defendant  had  refused  to  apply  any  part 
of  the  said  Consols  in  payment  to  the  plaintiff  Strange  of 
the  amount  of  the  monies  he  had  expended  as  aforesaid, 
and  of  the  ten  per  cent,  upon  the  amount  of  the  Consols 
recovered,  and  also  to  transfer  the  said  Consols  into  the 
names  of  the  plaintiff  jointly  with  her  own  name;  and  that 
the  defendant  threatened  to  sell  out  and  dispose  of  the  said 
Consols.  That  inasmuch  as  the  plaintiff  Strange  was  an 
attorney  and  solicitor  in  Ireland  only,  and  not  an  attorney 
and  solicitor  in  England,  and  had  been  obliged  to  employ 
attorneys  and  solicitors  in  London  to  conduct  the  aforesaid 
business,  the  employment  of  the  plaintiff  Strange  by  the 
defendant  must  be  considered  in  the  character  of  a  general 
agent,  and  not  in  the  character  of  an  attorney  or  solicitor. 
That  if  the  plamtiff  Strange*8  claim  to  commission  or  per 
centage  aforesaid  should  not  be  allowed,  then  he  was,  under 
the  circumstances,  entitled  to  a  lien  on  the  said  Consols  for 
his  costs,  charges,  and  expenses  incurred  in  the  said  busi- 
ness, and  for  a  reasonable  remuneration  for  his  trouble 
therein.  The  bill  prayed  that  the  agreement  might  be 
declared  to  be  valid  and  binding,  and  might  be  specifically 
performed,  and  that  the  Consols  might  be  secured  for  the 
purpose  of  such  indemnity  as  aforesaid,  and  that  if  the 
Court  should  be  of  opinion  that  the  plaintiff  Strange  was 
not  entitled  to  the  aforesaid  commission  or  per  centage  of 
ten  per  cent.,  then  that  he  might  be  declared  to  have  a  lien 
on  the  said  Consols  for  the  payment  of  his  costs,  charges, 
and  expenses,  and  of  a  suitable  remuneration  for  his  trouble 
in  the  matters  aforesaid ;  and  that  accounts  and  inquiries 
might  be  directed ;  and  that  in  the  mean  time  the  defendant 
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Consols.  Strang,  r. 

To  this  bill  a  general  demurrer  for  want  of  equity  was  B"J^^»« 
put  in. 

The  demurrer  having  been  allowed  by  the  Vice-Chan- 
cellor  of  England,  the  plaintiff  now  appealed  from  His 
Honour's  decision. 

Mr.  James  Parker^  and  Mr.  Kennion  for  the  ap- 
pellants. .    . 

Mr.  RomiUy^  and  Mr.  Bird  for  the  respondents. 

The  Lord-Chancellor  said,  that  the  demurrer  had  been 
most  properly  allowed.  That  the  agreement  was  one,  no 
matter  where  made,  no  matter  what  the  character  of  the 
parties,  to  which  the  Court  would  not  give  effect.  The 
agreement  was  champerty,  and  considering  that  the  plain- 
tiff Strange  was  an  attorney  and  solicitor,  and  that  the 
defendant  was  his  client,  and  that  the  duty  of  an  attorney 
and  solicitor  in  Ireland,  as  every  one  knew,  in  no  respect 
differed  from  the  duty  of  an  attorney  and  solicitor  in  Eng- 
land, it  was  champerty  of  a  shocking  kind.  That  he  did 
not  know  of  any  country  in  which  this  agreement,  would  not 
be  viewed  in  the  same  light.  The  duty  of  an  attorney  and 
solicitor  must  everywhere  be  substantiaUy  the  same.  He 
could  not,  therefore,  think  that  the  laws  of  any  country 
would  tolerate  an  agreement  like  the  present.  That  his 
judgment  did  not,  however,  at  all  proceed  upon  the  plaintiff 
Strange  being  an  attorney  and  solicitor  in  Ireland,  although, 
in  describing  the  transactions  stated  by  the  bill,  he  could 
not  but  be  influenced  by  that  circumstance.  That  it  was 
not  necessary  to  go  into  the  question  whether  the  plaintiff 
Strange,  not  being  an  attorney  and  solicitor  in  England, 
although  he  was  an  attorney  and  solicitor  in  Ireland,  could 
be  considered  as  a  general  agent.  That  in  this  Court 
champerty  tainted  the  transaction  just  as  much,  if  he  was 
only  looked  upon  as  a  general  agent.  That  it  was  notorious 
that  the  law  of  Ireland  on  this  subject  was  the  same  as  the 
law  of  England.    Besides,  the  contract  was  to  be  carried 
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into  effect  in  this  country  (a).  That  if  the  plaintiff  Strange 
were  a  general  agent  and  not  an  attorney  or  solicitor,  the 
only  difference  would  be,  that  he  might  be  supposed  ignorant 
of  the  law,  and  so  less  culpable ;  his  conduct  might  be  less 
open  to  animadversion.  That  as  to  the  alternative  relief 
sought — that  if  the  Court  should  be  of  opinion  that  the 
plaintiff  Strange  was  not  entitled  to  the  commission  of  ten 
per  cent,  then  that  he  might  be  declared  to  have  a  lien  upon 
the  Consols  for  his  costs,  charges,  and  expenses,  and  for  a  suit* 
able  remuneration — ^his  opinion  was,  that  champerty  vitiated 
the  whole  agreement,  at  least  in  equity.  That  it  was  novel  to 
him,  that  if  an  agreement  was  in  one  matter  illegal,  and  in 
another  matter  legal,  the  Court  would  divide  it  into  parts, 
and  decree  a  specific  performance  of  that  part  which  was 
legal.  That  he  should  require  good  authority  in  support 
of  such  a  proposition.  That  he  was  talking  of  the  doctrine 
of  a  Court  of  Equity,  and  not  of  a  Court  of  Conunon  Law  (6). 
That  a  Court  of  Equity  had  a  discretion  whether  it  would 
interfere,  or  not,  in  cases  of  this  kind,  and  such  discretion 
had  been  very  rightly  exercised  in  the  present  instance  by 


7%ompion  ▼. 
PowUa, 
The  validity  of 
a  contract  must 
be  determined 
by  the  law  of 
the  country,  in 
which  it  is  to 
be  carried  into 
eiecation. 


Biihopp, 
The  illegality 
of  one  part  of 
a  contract  has 
not  always  pre* 
▼ented  a  party 
from  recovering 
upon  the  re- 
maining part 
of  it. 


(a)  The  Vice-Chancbllor 
said — I  have  always  understood, 
that  where  a  contract  is  entered 
into  in  one  country,  and  is  not  to 
be  performed  in  that  country  but  in 
some  other  country,  the  validity  of 
it  must  be  determined  by  the  law 
of  the  country,  in  which  it  is  to  be 
carried  into  execution. — Thomp^ 
son  V.  Powles,  V.  C.  Feb.  1828. 

(b)  Lord  Lyndhurbt  said — 
I  will  not  without  farther  inquiry 
say  what  is  the  rule  in  equity. 
It  may  be  that  the  Court  will  not 
decree  specific  performance  of  an 
agreement,  when  part  of  it  is 
illegal,  or  for  any  reason  cannot 
be  carried  into  effect  by  an  ad- 
verse proceeding.  It  appears, 
however,  that  there  are  dicta  that 


specific  performance  must  be  of 
the  entire  agreement,  or  not  at  all. 
The  whole  of  the  agreement  must 
be  executed,  or  this  Court  will  not 
interfere.  Now  if  these  dicta  be 
correct,  as  to  which  I  say  nothing 
at  present,  then  the  doctrine  of 
courts  of  common  law  is  not  al« 
together  analogous  to  that  of 
courts  of  equity.  There  is  no 
general  rule  at  law.  But  certainly 
there  are  cases,  in  which  the  il- 
legality of  part  of  a  contract  has 
not  been  a  bar  to  an  action.  There 
are  cases,  in  which  the  illegality  of 
one  part  of  a  contract,  has  not  al- 
ways prevented  a  party  from  re- 
covering upon  the  remaining  part 
of  it, — Davenport  v.Bishopp,  L.  C. 
Nov.  1845. 


TEMP.  LORD  COTTENHAM. 
leaving  the  plaintiff  Strange,  as  to  disbursements  and  reniu-         1846. 


neration,  to  any  remedy  that  he  might  have  at  law.  There  Stranob  r. 
could  be  no  lien  under  such  an  agreement  in  a  Court  of  ^^^^^^' 
Equity.  That  as  to  any  lien  independent  of  the  agreement, 
the  plaintiff  Strange,  if  he  thought  there  was  any,  should 
have  applied  in  the  suit  in  which  the  Consols  were  reco- 
vered (a).  That  he  could  not  think  the  Court  below  had 
hesitated  in  deciding,  that  the  demurrer  ought  to  be  aUowed. 
Certainly  he  felt  no  hesitation  whatever  in  affirming  that 
decision. 


In  Chameau  v.  Riley,  1  C.  P.  Coop.  336,  (which  was  a  suit  by 
persons  natives  of,  and  resident  in  France,  the  next  of  kin  of  the 
late  Abb^  Berthomier  against  the  executor  of  the  Abbe,  to  set 
aside,  upon  the  allegation  of  the  concealment  of  some  material 
facts,  an  instrument  compromising  their  claims  to  a  portion  of  the 
testator^s  property,)  a  Monsieur  Boity^re  an  Advocate  in  the 
Royal  Court  of  Bourges,  one  of  the  witnesses  examined  on  the 
part  of  the  defendant,  stated  an  agreement  between  a  Mr.  Sloper 
(who  had  formerly  practised  as  an  English  solicitor,  but  who  for 
many  years  had  ceased  to  take  out  his  certificate,  and  who  had 
resided  at  Paris)  and  the  plaintiffs,  by  which  Sloper  bound  him- 
self to  proceed  against  the  defendant  by  making  advances  for  the 
necessary  expenses,  but  upon  condition  of  dividing  half  of  the 
benefit  which  might  result  from  the  suit.  Upon  the  cause 
coming  on  to  be  heard  before  the  Master  of  the  Bolls,  it  was 
insisted,  on  the  part  of  the  defendant,  that  Sloper  ought  to  be  a 
party.    On  the  part  of  the  plaintiffs  it  was  urged  that,  supposing 

Pomuet        (a)  Lord  Gotten  HAM  said  that  C.  P.  Coop.  142. — ^The  fund  in 

V. //tmi-     thelienof  an  attorney  or  solicitor  Court  being  decreed  to  the  as- 

''  '^'*       on  the  fond,  in  respect  of  which  sif^nees  of  a  party,  who  in  the 

liarity  ^  •  1^  services  have  been  bestowed,  course  of  the  cause  had  become 

aolidtor'i    in  several  points  differed  from  all  bankrupt,  the  solicitors  employed 

lien  for  his  other  species  of  lien.     One  pecu-  by  him  during  part  of  the  pro- 

the  fun^in  ^^^Y  ^^>  ^^^^  effect  could  be  ceedings,  have  a  lien  for  their 

respect  of   given  to  it  only  by  an  interlocutory  costs. — ^Where  costs  are  ordered 

which  his    application  in  the  suit  in  which  the  to  be  paid  to  the  client,  solicitors 

^ms^teen  ^"°^  ^*^  ^^^^  recovered,  or  of  need  not  wait  the  result  of  process 

bestowed,   which  it  had  been  the  subject. —  to  compel  the  payment  of  such 

PotNife/  V.  Humphreys,  L.  C.  July,  costs,  but  may  insist  upon  the  im« 

1837.  mediate  benefit  of  their  Uen. 

See  Potauet  v.  Humphreys,  1 
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1846.         Sloper  thought  fit  to  set  up  the  agreement^  it  was  illegal  as  being 

I      ^'  plainly  champerty,  and  could  not,  therefore,  be  enforced ;  that  it 

Brennan.         was  probable,  however,  that  he  would  not  answer,  as  a  discovery 

might  subject  him  to  the  punishment  of  that  crime — fine  and 

imprisonment.     The  Master  of  the  Rolls  thought  that  Sloper 

should  be  before  the  Court. 

In  this  case  of  Chameau  v.  Riley,  the  author  has  remarked  that 
Monsieur  Boity^re  manifestly  imagined  that  Sloper  was  the  solicit 
tor  or  agent  of  the  plaintiffs,  in  which  case  under  the  provisions 
of  the  Code  Napoleon,  the  agreement  would  have  been  null. 
That  supposing  Sloper  not  to  have  stood  towards  the  plaintiffs 
in  such  relation,  the  agreement  was  valid  according  to  the  law  of 
France.  That  in  discussing  whether  Sloper  was  a  necessary 
party,  the  possibiUty  of  the  agreement  not  being  prohibited  by  the 
French  jurisprudence,  was  not  adverted  to.  But  that  the  agree- 
ment being  to  be  executed  here,  the  question  would  still  arise  if 
the  Court  would  give  effect  to  a  transaction,  opposed  to  the  poHcy 
of  several  of  our  statutes  and  of  all  our  tribunals. 

The  reader  will  find  in  the  notes  to  Chameau  v.  Riley,  lists — of 
the  principal  cases  in  which  the  Court  has  refused  its  aid  by 
reason  of  the  transaction  involving  champerty  or  maintenance — 
of  the  cases  in  which  instruments  have  been  set  aside  by  reason 
of  champerty  or  of  maintenance — and  of  the  principal  cases  in 
which  it  has  been  held  that  a  defendant  was  not  bound  to  answer 
facts,  tending  to  show  him  guilty  of  champerty  or  maintenance. 

Two  or  three  of  those  cases  may,  from  the  subject  of  them, 
not  unfitly  be  mentioned  here.  The  case  of  Penros,  (he  was 
Judge  of  the  Court  of  Common  Pleas  in  the  reign  of  Richard  II.) 
is  cited.  Year  Book,  13  Hen.  IV.  1 7.  There,  as  Coke  has  observed, 
(2  Inst.  564,)  Hankford,  J.  C.  P.  cites  it  imperfectly.  Fitzherbert, 
(Abridgment,  Maintenance,  23)  as  Coke  has  also  observed,  in  abridg- 
ing the  case  13  Hen.  IV.  16,  in  which  the  case  of  Penros  is  intro- 
duced, not  knowing  what  to  make  of  it,  has  omitted  it.  The  case  is 
best  given  by  Brooke  in  his  Abridgment,  from  which  the  author 
has  reprinted  it  in  the  volume  referred  to  above.  Coke  gives  this 
account  of  the  case  : — In  a  writ  of  champerty  brought  against 
Penros  for  that  he  had  parcel  of  the  land  recovered  against  him 
at  another  man*s  suit,  Penros  said  that  he  was  of  counsel  with 
the  party  which  recovered,  and  had  that  land  for  his  wages.  But 
let  us  take  the  ford  as  we  find  it ;  the  taking  of  the  estate  for  his 
wages  after  the  recovery  could  be  no  champerty,  unless  there  had 
been  a  covenant  or  promise,  hanging  the  plea,  on  the  demandant's 
part,  to  m«ke  the  same  after  the  recovery,  which  was  not  alleged, 
but  only  the  taking  of  the  estate ;  neither  doth  it  appear  what 


TEMP.  LORD  COTTENHAM. 

became  of  Penros'  plea;  and  we  are  of  opinion  that  it  sha]!         1846. 

remain  for  ever  a  blemish  to  his  reputation  so  often  as  it  is  I 

cited.  Bmnnan." 

In  Penrice  v.  Parker,  Reports,  temp.  Finch,  75,  the  marginal 
note  is,  that  the  executors  of  a  Connsellor  at  Law,  bring  a  bill  for 
a  sum  in  gross  for  advice  and  pains  taken  bj  their  father  in 
causes  in  which  the  defendant  was  concerned.  The  defendant 
demurs  for  that  'tis  within  the  statute  of  maintenance  for  a  coun- 
sellor to  contract  for  a  sum  in  gross  for  fees  to  be  paid  upon  the 
event  of  any  cause.  The  demurrer  was  good. — ^The  case  is  thus 
stated:  The  plamtiffs  bj  their  bill  demand  200/.  which  they 
affirm  the  defendant  agreed  to  give  their  father  (who  was  a  Coun- 
sellor-at^law)  for  his  advice  and  pains  in  several  causes  in  which 
the  defendant  was  concerned.  To  which  the  defendant  demurred, 
and  for  cause  showed  that  if  he  should  answer  the  bill  it  would 
draw  him  under  a  penal  law,  it  being  against  the  course  of  all 
Courts  of  Justice  for  any  Counsellor-at-law  to  make  such  a  con- 
tract as  in  the  bill  is  suggested  for  his  fees  in  a  gross  sum  to  be 
paid  upon  the  event  of  any  cause.  Therefore,  this  is  a  bill  of 
such  a  nature  as  ought  not  to  have  any  countenance  in  a  Court  of 
Equity.     The  Court  allowed  the  demurrer. 

In  Skapkolme  v.  Hart,  Reports  temp.  Finch,  477, — One 
Harty  a  Counsellor  of  Gray*s  Inn,  took  a  bond  from  his  client  to 
convey  one  half  of  his  estate  to  him  for  recovering  the  other  half. 
The  Court  set  aside  this  bond,  and  declared  that  it  ought  to 
secure  no  more  than  was  actually  laid  out  in  recovering  the 
estate. 


The  28th  of  Edward  I.,  ArticuU  Super  Chartas,  c.  11,  after 
stating  that  the  King  willed  that  no  officer  nor  any  other 
for  to  have  part  of  the  thing  in  plea,  shall  take  upon  him  a 
business  that  is  in  suit,  adds,  but  it  may  not  be  understood 
thereby  that  any  person  shall  be  prohibited  to  have  counsel 
of  pleaders  or  of  learned  men  in  the  law  for  his  fee.  Upon 
this  Coke  remarks,  (2  Inst.  564,)  that  if  the  Serjeant-at-law, 
apprentice,  or  attorney  do  take  a  feoffment  hanging  the  plea, 
or  the  like,  to  maintain  the  tenant,  though  it  be  pro  suo  dando 
in  lieu  of  his  fee,  yet  is  this  champerty  within  the  purview 
of  this  statute :  for  their  counsel,  that  is,  their  advice  and  direction 
in  their  profession  of  law  is  excepted :  but  to  take  any  estate  in 
the  land,  hanging  the  writ,  for  maintenance,  is  to  become  a  party 
and  in  no  sort  allowed  to  them  by  this  act. 

By  the  Statute  of  Champerty,  33  Edw.  I,  no  pleaders,  appren- 
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Strange  o. 
Brkknan. 
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tices,  attorneys,  stewards  of  great  men,  bailiffs,  nor  any  others  ai« 
to  take  for  maintenance,  or  the  like  bargain,  any  manner  of  suit  or 
plea. 

In  Box  T.  Bamaby,  Hobart,  117,  it  is  said,  that  if  an  attorn^ 
follow  a  cause  to  be  paid  in  gross  when  it  is  recsvered,  that  is 
champerty. 


JAMES  MAN  (SINCE  DECEASED),  GEORGE 
LACKINGTON  (SINCE  DECEASED),  AND  WIL- 
LIAM TURQUAND  r.  THOMAS  BOURKE 
RICKETTS,  ROBERT  FITZWILLIAM  HAL- 
LIFAX,  JOHN  BOURKE  RICKETTS,  WILLIAM 
ANDERSON,  AND  LOUISA  FRANCES  RICK- 
ETTS; 

AND 

JAMES  MAN  (SINCE  DECEASED).  GEORGE 
LACKINGTON  (SINCE  DECEASED),  AND  WIL- 
LIAM TURQUAND  v.  CHARLOTTE  ANNE 
HALLIFAX  (o). 

The  decree  in  this  cause  was  pronounced  by  the  Master  of 

In  the  beginning 


L.C. 

1845. 
February  and 

Apni.  ^,.„ ^ ^     CHARLOTTE 

Man  V, 

KiCKETTB. 

A  long  course 
of  practice  in- 
consistent with   the  Rolls,  the  22nd  of  February,  1844!. 
a  general  order 

(a)  The  plaintiff  Man  died  be- 
fore the  hearing  of  the  cause. 

The  plaintiff   Lackington    died, 

and  the  plaintiff  Turquand  was 

substituted  as  plaintiff,  after  the 

hearing  of  the  cause.    See  post, 

page    35.      llie    plaintiff   Tur- 

quand's  name  did  not  therefore 

appear  in  the  enrolment,  although 

it  was  necessarily  introduced  in 


of  the  Court  is 
a  virtuBl  re- 
versal of  it. 

Lord  Claren- 
don's Order  re- 
specting the 
time  for  enroll- 
ing decrees  no 
longer  binding. 

The  six 
months  allowed 
for  enrolling 
decrees  and 


the  notice  of  motion  to  vacate 
the  enrolment.  The  student,  who 
may  compare  the  title  of  the 
cause  stated  above  with  the  copy 
of  that  part  of  the  enrolment 
which  preceded  the  statement  of 
the  decree  printed  in  the  note, 
post,  pages  15 — 17,  will  find  this 
explanation  useful. 


orders,  are  six 

calendar  and  not  six  lunar  months. 

An  objection  to  the  enrolment  that  it  did  not  specify  the  eight  answers 
filed  by  the  defendant,  overruled. 

An  objection  to  the  certificate  of  the  clerk  of  records  and  writs  as  to  the 
correctness  of  the  docket,  that  the  word  "  pleadings''  did  not  comprise  the 
examination  of  witnesses  and  the  taking  and  publication  of  depositions, 
overruled. 

A  decree  or  order  is  to  be  considered  as  enrolled,  so  as  to  prevent  a  rehear- 
ing or  appeal  [to  the  Lord  Chancellor],  when  the  docket  of  the  enrolment  is 
signed  by  the  Lord  Chancellor,  or  is  left  with  the  secretary  of  decrees,  or  his 
deputy,  for  that  purpose. 

Delay  after  procuring  the  Lord  Cliancdlor's  signature  to  the  docket  in 
perfeciing  the  enrolment,  no  ground  for  vacating  the  enrolment. 
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of  August,  Mr.  Anderson,  the  Deputy  Secretary  of  Decrees,        1845. 
was  employed  by  the  plaintifis'  solicitor  to  enrol  the  decree,  ^j^  ^^ 
and  thereupon  the  necessary  docket  (a),  (it  is  written  on  I^c**"«« 
paper)  was  prepared.     The  docket  was  certified  by  Mr, 
Veal  the  Clerk  of  Records  and  Writs,  in  whose  division  the 
cause  was.     Mr.  Veal's  certificate  (the  certificate  is  written 
at   the  foot  of  the  docket)  was  as  follows: — ''I  have 
inspected  the  docket,  and  hereby  certify  that  the  statement 
of  the  pleadings  and  orders  herein  contained  is  correct.   J. 
Veal,  C.  R.  and  W.  at  the  request  of  the  complainant  '*  (i). 
The  docket  was  signed  by  the  Lord  Chancellor  on  the 


It  is  not  the     (a)  The  docket  was  formerly 
duty  of  the  pi^paj.^^^  n^d  the  decree  or  order 
i^^^Qf  was  engrossed  on  parchment  pre- 
hu  depoty,  paratory  to  enrohnent,  by  the  Six 
topreptre  Clerks.    On  several  recent  occa- 
or  enRon '  ^^^^  i^  has  been  assumed  in  the 
the  decree  argument  of  counsel,  that  in  Con- 
or order  on  sequence  of  the  abolition  of  the 
^^  office  of  Six  aerk,  it  is  the  duty 
to  enrol,     of  the  Secretary  of  Decrees,  or  of 
oent.         lug  deputy,  to  prepare  the  docket, 
and  afterwards  to  engross  the  de- 
cree or  order  on  parchment  pre- 
paratory to  enrolment.    But  this 
is  no  part  of  the   duty  of  the 
Secretary  of  Decrees,  or  of  his 
deputy.    An  extract  from  an  affi- 
davit used  in  the  case  above,  will 
show  in  what  character  Mr.  An- 
derson is  usually  employed  in  this 
matter. 

Thomas  Munnings  Vickery, 
Solicitor  for  the  defendant.  T.  B. 
Ricketts  maketh  oath  and  saith 
that  he  the  deponent  hath  made 
diligent  and  careful  inquiries  re- 
garding the  course  of  proceeding 
now  in  practice,  as  to  the  Enrol- 
ment of  Decrees :  and  he  hath 
been  informed  as  weU  by  Mr.  An- 
derson, as  also  by  persons  in  the 
office  of  the  Clerk  of  Records  and 


Writs,  conversant  with  such  mat- 
ters, that  it  is  not  any  part  of  the 
official  duty  of  the  Secretary  of 
Decrees,  or  of  any  deputy  of  his, 
to  prepare  the  docket,  or  take  the 
other  steps  necessary  for  the  en- 
rolment of  decrees,  but  that  since 
the  abolition  of  the  office  and 
functions  of  the  clerks  in  court  for 
the  parties  in  a  cause,  the  duty  of 
preparing  such  docket,  and 
taking  the  other  steps  to  procure 
the  enrolment  of  a  decree,  devolves 
on  the  solicitor  of  the  party  re- 
quiring it :  and  that  if  the  said 
Mr.  Anderson  be  employed  in  pre- 
paring such  docket,  or  taking 
such  other  steps,  it  is  in  his 
capacity  of  a  law  stationer  and 
writer  only,  and  at  the  instance  of 
the  solicitor  requiring  the  docket, 
in  order  to  secure  greater  accu- 
racy on  account  of  his  the  said  Mr. 
Anderson's  greater  experience. 

(b)  There  is  no  date  to  this 
certificate. — ^The  certificate  is  re- 
quired by  the  2nd  General  Order 
of  the  17th  March,  1843.— No 
decree  or  order  shall  be  enrolled 
until  the  Clerk  of  Records  and 
Writs,  in  whose  division  the  cause 
or  matter  may  be,  shall  have  in- 
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1845. 


Man  v. 

RiCKBTTS. 


Error  of  Mr. 
Daniell  in 
stating  that, 
upon  an  appeal 
to  the  House  of 
Lords,  enrol- 
ment is  requi- 
site only  where 
the  appeal  is  at 
once  from  the 
decree  or  order 
of  the  Master  of 
the  Rolls  or 
Vice-Chancel- 
lor, without  a 
re-hearing  be- 
fore the  Lord 
Chancellor. 


15th  of  August.     It  had  been  previously  signed  by  the 
Master  of  the  Rolls  (a)—"  15th  August,  1844.      Lynd- 

been  very  frequently  resorted  to, 
and  hence  has  arisen  the  mistake 
of  supposing  that  in  all  cases  of 
appeals  from  the  decrees  of  the 
Court  of  Chancery,  the  proceed- 
ings must  be  emx)lled:  whereas  in 
fact  it  is  only  in  those  particular 
cases  in  which  it  is  wished  ta  ap- 
peal at  once  to  the  House  of  Lords, 
without  the  necessity  of  having  the 
case  reheard,  before  the  Lord 
Chancellor,  that  such  a  course  is 
necessary. 

The  Chancery  Practice  of  Mr. 
Sidney  Smith  contains  a  similar 
error  to  that  pointed  out  above 
in  the  Chancery  Practice  of  Mr. 
Daniell.  Mr.  Smith,  after  saying 
(vol.  2,  page  2,  lat  edit.)  that  an 
enrolment  of  a  decree  is  not  neces- 
sary where  only  one  party  wishes 
to  prevent  the  other  from  appeal- 
ing or  rehearing,  goes  on  to  state, 
that  an  enrolment  of  a  decree  is 
**  sometimes  "  required  to  enable 
a  party  to  appeal  to  the  Lords, 
Thus  if  a  party  feel  himself  ag« 
grieved  by  a  decree  of  the  Master 
of  the  Rolls,  or  of  the  Vice- Chan* 
cellor,  and  he  desires,  instead  of 
appealing  to  the  Lord  Chancellor, 
to  appeal  from  either  of  them  to 
the  House  of  Lords,  he  must  enrol 
the  decree. 

llie  error  of  this  statement  is 
shown  by  Mr.  Macqueen,  in  his 
Practical  Treatise  on  the  Appellate 
Jurisdiction  of  tfae  Uouseof  Lords, 
(a  work  which  has  deservedly  re- 
ceived the  commendation  of  Lords 
Brougham  and  Campbell).  As 
Mr.  Macqueen  observes,  page  132, 
the  terms  of  the  Standing  Order 
of  the  House  of  Lords,  No.  118, 


spected  the  docket  of  such  en- 
rolment, and  shall  have  certiBed 
thereon  that  the  statement  of  the 
pleadings,  orders,  reports,  and 
proceedings  therein  contained,  is 
correct. — Beav.  Ord.  238. 

(o)  It  may  be  useful  to  notice 
in  this  place,  a  statement  in 
Mr.  Daniell's  Chancery  Prac- 
tice. Mr.  Daniell  says,  vol.  2, 
page  676,  Ist  edit.,  vol.  2,  page 
1001,  2nd  edit.: — that  the  pro- 
cess of  enrolling  decrees  of  the 
court,  is  very  frequently  resorted 
to  for  the  purpose  of  giving  juris- 
diction to  the  House  of  Lords; 
but  that  is  only  where  the  decree 
appealed  from  has  been  pro- 
nounced by  a  subordinate  judge, 
viz.,  the  Master  of  the  Rolls,  or 
the  Vice-Chancellor.  In  such 
cases  no  appeal  can  be  directed 
to  the  House  of  Lords,  without 
the  intermediate  process  of  a  re- 
hearing before  the  Ijord  Chan- 
cellor, because  the  House  of  Lords 
will  not  entertain  an  appeal  from 
the  decision  of  a  subordinate 
judge.  In  order  therefore  to 
bring  the  case  before  the  House  of 
Lords  at  once,  the  practice  is  fre- 
quently resorted  to  of  enrolhng 
the  decree,  because  after  enrolment 
a  decree  is  no  longer  in  a  state  to 
be  reheard  ;  and  the  Lord  Chan- 
cellor (whose  signature  as  well 
as  that  of  the  inferior  judge 
is  necessary  before  the  decree 
can  be  enrolled,)  [see  post,  page 
17 J  by  signing  the  decree,  has 
adopted  it  as  his  own,  and  ren- 
dered it  the  act  of  the  supreme 
judge  of  the  court.  This  course 
of  proceeding  has  of  late  years 
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hurst,   C,   Langdale,   M,  R.'*  (a). — The  parchment  for         1845. 


engrossing  the  decree  was  applied  for  at  the  Rolls  Chapel  man  o. 
Office,  and  was  delivered  out  on  the  7th  October,  1844?,  J^'ckkts. 
and  such  parchment  with  the  decree  engrossed  thereon 
was  brought  into  the   Rolls  Chapel   Office  on  the  7th 
November,  1844  (i). 


24th  March,  1725,  (amended  2Dd 
June,  1737,  and  22nd  June,  1829,) 
which  makes  the  date  of  the  en- 
rolment the  period  from  which  the 
time  limited  for  bringing  appeals 
is  to  be  calculated,  removes  all 
doubt  as  to  enrolment  being  in- 
dispensable in  every  case. 

Standing         The  following  is  the  Standing 
Order  of     Order  of  the   House  of  Lords, 
j?!^-       fixing  with  reference  to  the  time 
ing,withi«- of  enrolment  the  time  for  pre- 
ference to   senting  appeals. — Ordered,  that 
i!l^fmenr^°°  Petition  of  Appeal  from  any 
the  time  for  decree  of  any  Court  of  Equity  in 
presenting  England  or  Ireland,  to  be  here- 
■PP«*»-       after  signed  and  enrolled,  be  re- 
ceived by  this  House  after  two 
years  from  the  signing  and  enroll- 
ing of  such  decree  or  sentence, 
and  the  end  of  fourteen  days  to  be 
accounted  from  and  after  the  first 
day  of  the  session  or  meeting  of 
Parliament  next  ensuing  the  said 
two  years,  unless  the  person  en- 
titled to  such  appeal  be  within  the 
age  of  one  and  twenty  years,  or 
covert,  non  compos  mentis,  im- 
prisoned, or  out  of  Great  Britain 
and  Ireland  :  in  which  case  such 
person  shall  and  may  be  at  liberty 
to  bring  his  appeal  for  reversing 
any   such    decree    at   any  time 
within  two  years  next  after  his 
full    age,    discoverture,    coming 
of  sound  mind,  enlargement  out 
of  prison,  or  coming  into  Great 
Britain  or  Ireland,  and  fourteen 
days  to  be  accounted  from  and 


after  the  first  day  of  the  session 
or  meeting  of  Parliament  next 
ensuing  the  said  two  years,  but 
not  afterwards  or  otherwise :  and 
it  is  further  ordered  that  in  no 
case  shall  any  person  or  per- 
sons be  allowed  a  longer  time  on 
account  of  mere  absence,  to  lodge 
an  appeal  than  five  years  from  the 
date  of  the  last  decree  appealed 
against. 

(a)  A  date  is  always  prefixed  to 
the  Lord  Chancellor's  signature 
to  the  docket.  The  actual  enrol- 
ment contains  no  date  subsequent 
to  that  of  the  decree  itself.  Gilbert, 
Forum  Romanum,  page  189,  after 
stating  that  by  the  ancient  rules 
and  practice  of  the  Court,  the 
decree  is  to  be  enrolled  by  such  a 
time,  then  supposes  a  case  in 
which,  upon  the  face  of  the  enrol- 
ment, the  decree  appears  to  be  en- 
rolled afterwards.  It  never  how- 
ever appears  upon  the  face  of  the 
enrolment  when  the  decree  was  en- 
rolled. Gilbert  afterwards  says, 
that  the  day  of  signing  the  decree 
always  appears  upon  the  face  of 
it.  This  is  correct,  if  by  decree 
be  meant  the  docket  of  the  decree; 
but  it  is  incorrect,  if  by  decree  be 
meant  the  enrolment  of  the  decree, 
llie  day  of  signing  the  decree 
always  appears  upon  the  face  of 
the  docket  of  the  decree,  but  it 
never  appears  upon  the  face  of 
the  enrolment  of  the  decree. 

(6)  These  dates  were  ascertained 
by  an  inspection  of  the  Parchment 
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Old  General 
Orders  relative 
to  the  parch- 
ment for  enroll- 
ing decrees  and 
orders. 


A  motion  was  now  made  on  the  part  of  the  defendant  T.  B. 
Ricketts  to  vacate  the  enrolment  on  the  following  grounds. 

Book  and  the  Index  Book  in  the 
Rolls  Chapel  Office. 

The  parchment  for  enrolment  is 
supplied  by  the  Rolls  Chapel 
Office,  in  order  to  preserve  uni- 
formity of  size  in  the  skins  form- 
ing the  Rolls. 

There  is  a  General  Order  of 
Lord  Ellesmere,  when  both  Lord 
Keeper  and  Master  of  the  RoUs^ 
28th  April,  1599:  that  the  usher 
of  the  Court,  whose  duty  it  is  to 
provide  the  parchment  used  in 
enrolling  decrees  and  orders,* 
(in  ancient  times  he  received  the 
parchment  from  the  Clerk  of  the 
Hanaper,t)  shall  in  cutting  out 


•  "  The  Usher  of  the  Court  had 
formerly  an  allowance  of  twenty-five 
per  cent,  upon  all  disbursements  made 
in  respect  of  his  office;  but  by  the 
Sutute  of  50  Geo.  IILcap.  clxiv.,  [An 
Act  for  Building  certain  Offices  for  the 
Examiners,  Cursitors,  Clerk  of  the 
Crown,  and  Clerks  of  the  Petty  Bag  of 
the  High  Court  of  Chancery ;  and  for 
making  certain  Regulations  in  the  Ex- 
aminer's Office  of  the  said  Court ;  and 
for  making  Provision  for  such  of  the 
Examiners,  Deputy  Examiners,  and 
Clerks,  as  from  length  of  service,  or 
from  age  or  infirmity,  are  or  shall  be 
incapacitated  from  the  due  execution  of 
their  Offices ;  and  for  making  Provision 
for  other  Officers  of  the  said  Court ;  and 
for  making  other  Payments  in  respect 
of  the  said  Offices,]  it  was  directed  that 
an  annual  sum  of  3002.  should  be  paid 
to  the  Usher  of  the  Court,  for  the  time 
being,  as  a  full  compensation  and  satis- 
faction for  any  profit  or  advantage  he 
might  derive  from  finding  and  supply- 
ing the  Court  and  Offices  thereonio  be- 
longing with  parchment.  fiUtionery, 
and  necessaries  supplied  by  him  for 
the  use  of  the  Court."^Report  of  the 
Fee  Commissioners,  Court  of  Chan- 
dry,  1818. 

t  By  the  General  Order  of  Lord 


the  rolls  observe  the  ancient  as* 
size  both  in  breadth  and  length. 
—  Sanders^  Chancery  Orders, 
page  80. 

There  is  an  order  of  Sir  Julias 
Caesar^  dated  5th  January,  1635, 
permitting  the  under  Clerks  oi 
the  Six  Clerks,  to  take  decrees  to 
the  Rolls  Chapel,  that  the  usher 
of  the  Court  might  provide  them 
with  proper  parchment.  —  The 
Right  Honourable  the  Master  of 
the  Rolls  being  advertised  that 
the  under  Clerks  in  the  Six  Clerks 
Office,  have  used  and  ought  to 
have  from  the  usher  of  this  Court, 
parchment  for  engrossing  of  de- 
crees and  dismissions  which  are 
to  be  enrolled,  which  cannot  be 
well  proportioned  unto  them, 
without  sight  of  the  said  decrees 
and  dismissions,  that  the  parch- 
ment maybe  allowed  and  delivered 
unto  them,  proportionable  to  the 
length  of  the  said  decrees  and 
dismissions.  —  It  is  therefore 
this  present  day  ordered  by  his 
Honour,  that  it  shall  be  lawful 
from  henceforth  for  any  of  the 
said  under  Clerks  in  the  Six 
Clerks  Office,  to  bring  over  from 
the  Office  unto  the  Chapel  of  the 
Rolls,  any  decree  or  dismission 
to  be  seen  by  the  usher  of  this 
Court,  or  his  deputy  only  for  that 
purpose,  that  he  or  they  may  see 


Ellesmere,  above  referred  to,  it  is 
directed  that  the  "  huisher  of  the 
Chancery  shall  refuse  to  receyve  at  the 
handes  of  the  deputy  of  the  clarke  of 
the  hanaper  all  manner  of  gummey, 
gawled,  chalky,  rotten,  and  whatsoever 
evill  made  and  unwrought  parcbmentt, 
soe  as  none  of  the  same  be  put  mto 
judgment  rolk  or  any  other." 
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That  by  one  of  Lord  Clarendon's  Orders  (a),  all  decrees  1846. 
must  be  enrolled  before  the  first  day  after  the  next  Michael-  man  ». 
mas  or  Easter  Term  after  the  same  shall  have  been  pro-  ^'c*"™. 
nounced,  and  not  at  any  time  after  without  special  leave 
of  the  Court.  Previously  to  the  enrolment,  therefore, 
an  order  ought  to  have  been  obtained,  for  leave  to  enrol 
nunc  pro  tunc  Mr.  Sidney  Smith  in  his  Chancery 
Practice,  in  treating  of  the  enrolment  of  a  decree  or  order, 
had  not  noticed  this  General  Order.  Mr.  Smith  said — *'  If 
the  decree  or  order  proposed  to  be  enrolled  bears  date 
six  months  before  the  time  when  the  same  is  presented  to 
the  Lord  Chancellor  for  signature,  an  order  for  liberty  to 
enrol  the  same  nunc  pro  tunc  is  necessary.  For  this  pur- 
pose a  petition  is  prepared  by  the  Secretary  of  Decrees, 
who  procures  the  same  to  be  answered  by  the  Lord  Chan- 
cellor, and  the  order  is  drawn  up  and  entered  by  the  clerk 
in  Court.  Lord  Camden  recognised  that  six  months  is 
allowed  to  enrol,  and  after  that  an  order  nunc  pro  tunc. 
Delaraine  v.  Browne^  3  Bro.  C.  C.  643  {h)^  It  was  sur- 
mised, therefore,  that  the  order  of  Lord  Clarendon  was 
obsolete.  But  Mr.  Daniell  in  his  more  elaborate  work,  pub- 
lished at  a  subsequent  period,  in  the  section  Enrolment  of 
Decrees  (c),  had  printed  Lord  Clarendon's  Order  at  length, 
adding  that  ^'  the  leave  of  the  Court  will  be  granted  at  any 
time,  and  in  order  to  obtain  it  a  motion  must  be  made,  or 
petition  presented  at  the  Rolls,  praying  that  the  decree 
may  be  enrolled  nunc  pro  tunc,  upon  which  an  order  will  be 
made  as  a  matter  of  course.'^  That  if,  as  was  surmised  from 
the  statement  in  Mr.  Smith's  book,  the  practice  were  that 

what  parchment  is  fit  to  be  al-  hands. — Beames,  68. 

lowed  for  the  enrolling  thereof,  (a)  "Decrees  and  Dismissions/' 

and  to  no  other  intent  or  purpose :  — Beames,  205. 

which  being  done  the  same  are  (6)    Smith's  Practice,  vol.  2, 

bf  the  said  under  clerks  to  be  page  4,  Ist  edit.  1835. 

safelf  returned   into    the    office  (c)  Daniell's  Chancery  Practice, 

whence  the  same  were  so  taken  vol.  2,  page  679.  1st  edit.  1840 ; 

out  as  aforesaid,  without  suffering  vol.  2,  p.  1004,  2nd  edit.  1845. 

the  same  to  pass  out  of  their  own 
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1845.         an  order  for  liberty  to  enrol  nunc  pro  tunc  is  only  neces- 
Man».  sary  where  the  decree  or  order  proposed  to  be  enrolled 

RicKBTTs.  bears  date  six  months  before  the  same  is  presented  to  the 
Lord  Chancellor  for  signature,  that  those  months  were 
lunar  months  and  not  calendar  months — Attorney  General 
V.  Newbury  Corporation  (a).  That  in  the  present  instance 
the  decree  bore  date  more  than  six  lunar  months  before  the 
time  when  the  docket  was  presented  to  the  Lord  Chancellor 
for  his  signature — ^the  date  of  the  decree  being  the  22nd 
of  February,  and  the  time  when  the  docket  was  presented 
to  the  Lord  Chancellor  for  signature  being  the  15th  of 
August.  That  the  General  Order  of  the  17th  March, 
1843,  made  for  the  purpose  of  diminishing  expense  in  the 
enrolment  of  decrees,  although  it  directed  that  the  state- 
ments or  allegations  in  bills  and  answers  should  not  be  recited 
in  the  enrolment,  nevertheless  required  a  statement  in  the 
enrolment  of  the  filing  of  the  bills  and  answers  (b).  That 
the  design  must  have  been  to  enable  the  House  of  Lords, 
when  it  had  occasion  to  call  for  the  original  records,  to 
ascertain  the  bills  and  answers  of  all  kinds  filed.  The 
expression  in  the  General  Order  was  the  "filing  of  the 
several  answers.^  That  in  the  present  case  eight  different 
answers  had  been  filed  by  the  defendant  T.  B.  Ricketts, 

(a)  1  C.  P.  Coop.  383. — Con-  such  enrolment,  but  that  it  shall 
sider  now  the  effect  of  the  12th  be  sufficient  to  state  in  such  en- 
General  Order  of  May,  1845.  roknent  the  filing  of  the  bill  or 
When  the  time  for  doing  any  act  petition,  or  service  of  the  notice 
or  taking  any  proceeding  is  limited  of  motion,  with  the  names  of  the 
by  months  not  expressed  to  be  parties  thereto,  together  with  the 
calendar  months,  such  time  is  to  prayer  of  the  bill  or  petition,  or 
be  computed  by  lunar  months  of  notice  of  motion,  the  filing  of  the 
twenty-eight  days  each. — Beav.  several  answers,  and  other  plead- 
Ord.  275.  ings  or  proceedings  and  reports, 

(b)  That  for  the  purpose  of  di-  whether  confirmed  or  not,  and 
minishing  expense  in  the  enrol-  the  short  purport  or  effect  of  any 
ment  of  decrees  and  orders,  no  decree  or  order  made,  had,  put  in, 
part  of  the  statements  or  allega-  or  taken,  before  the  date  of  the 
tions  contained  in  any  bill,  an-  decree  or  order  enrolled  and  lead- 
swer,  petition,  affidavit,  or  report,  ing  thereto.  Beav.  Ord.  233. 
shaU  be  recited  or  stated  in  any 
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six  of  such  answers  having  been  filed  before,  and  two  of        1845. 


such  answers  having  been  filed  after,  the  filing  of  the  bill  of  Man  9. 
revivor  mentioned  in  the  enrolment ;  and  yet  the  enrolment  ^^c"""** 
merely  stated,  in  one  place,  that  the  defendant  T.  B. 
Ricketts,  and  certain  other  defendants  put  in  '^  their 
answers^  to  the  original  and  amended  bill,  and  in  another 
place  that  the  plaintiffs  replied  to  the  **  answers  "  of  the 
defendant  T.   B.   Ricketts  (a).     That  the  filing  of  the 


decree. 


Copy  of  (a)  The  following  is  a  copy  of 

thifc  put  of  that  part  of  the  enrohnent,  which 
maitwhich P'®^^^  *^®  statement  of  the  de- 
preeeded  ^^^^  • — "  Whereas  heretofore,  that 
the  state-  is  to  say,  in  or  as  of  Michaelmas 
yj^*^«tcnn,  in  the  year  of  our  Lord 
1836,  James  Man,  since  deceased, 
and  Geofi^e  Lackington,  assignees 
of  John  Bourke  Ricketts,  a  bank- 
rupt, exhibited  their  bill  of  com- 
plaint in  the  high  and  honourable 
Court  of  Chancery,  and  which  was 
afterwards  amended,  pursuant  to 
orders  obtained  for  that  purpose, 
dated  21st  February.  1837,  and 
23rd  April,  1841,  and  which  said 
bill,  as  so  amended,  was  against 
Thomas  Bourke  Ricketts  and 
Robert  Fitzwilliam  Hallifaz,  since 
deceased,  John  Bourke  Ricketts, 
William  Anderson,  and  Louisa 
Frances  Ricketts,  defendants 
thereto,  thereby  praying  that  the 
will  of  George  Crawford  Ricketts, 
in  the  said  bill  named,  might  be 
declared  well  proved,  and  that  the 
same  might  be  established,  and 
that  the  trusts  thereof,  as  far  as 
regarded  the  said  testator's  estate 
in  Shropshire,  deyised  by  the  said 
will,  might  be  decreed  to  be  car- 
ried into  execution :  And  that  an 
account  might  be  decreed  to  be 
taken  of  the  monies  which  had 
been  produced  by  sale  of  the 
mansion  house  with  the  appurte- 


nances in  the  said  bill  mentioned, 
received  by  the  defendants  Tho- 
mas B.  Ricketts  and  Robert  Fitz- 
william Hallifax,  or  either  of  them, 
or  by  any  other  person  or  persons, 
by  their  or  either  of  their  order, 
or  for  their  or  either  of  their  use, 
and  of  the  sums  properly  applied 
by  diem  in  discharge  of  the  mort- 
gage in  the  said  bill  mentioned : 
And  that  an  account  might  also 
be  taken  of  the  rents  and  profits  of 
the  said  estate  received  by  the  de- 
fendants Thomas  Bourke  Ricketts 
and  Robert  Fitzwilliam  Hallifax, 
or  either  of  them,  or  by  any  other 
person  or  persons,  by  their  or 
either  of  their  order,  or  for  their  or 
either  of  their  use,  or  which  with- 
out their  wilful  default  might  have 
been  received :  And  that  it  might 
be  referred  to  one  of  the  Masters 
of  the  said  court  to  set  an  occu- 
pation rent  on  the  said  mansion- 
house,  with  the  appurtenances, 
during  the  time  the  same  was  oc- 
cupied by  the  defendant  Thomas 
Bourke  Ricketts :  And  that  the  de- 
fendant Thomas  Bourke  Ricketts 
might  be  charged  therewith,  and 
that  annual  rests  might  be  made 
in  taking  the  account  of  the  said 
rents  and  profits,  and  that  the 
defendants  Thomas  Bourke 
Ricketts  and  R.  Fitzwilliam 
Hallifax   might    respectively  be 
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several  answers  of  the  defendant  T.  B.  Ricketts,  ought  to 
have  been  stated  in  the  enrolment,  or  at  all  events  it 


m 

charged  with  interest  on  the  ba- 
lances of  the  said  rents  and  pro- 
fits, and  also  of  the  purchase- 
money  of  that  part  of  the  said 
estate  which  was  sold,  as  had  from 
time  to  time  remained  in  their 
hands  uninvested  or  unapplied 
pursuant  to  the  said  will  of  the 
said  George  Crawford  Ricketts: 
And  that  the  defendants  Thomas 
Bourke  Ricketts  and  Robert  Fltz- 
william  Hallifax  might  respec- 
tively be  decreed  to  pay  to  the 
complainants  what  should  be 
found  due  to  them  as  such  as- 
signees as  aforesaid  on  the  ba- 
lance of  the  said  accounts  :  And 
that  such  part  of  the  said  testa- 
tor's estate  in  Shropshire  as  then 
remained  unsold  might  be  sold 
under  the  direction  of  the  said 
Court,  and  that  two  sixth  parts 
of  the  clear  produce  thereof  might 
be  paid  to  the  complainants: 
And  that  in  the  meantime  some 
fit  person  might  be  appointed  by 
the  said  Court  to  receive  the  rents 
and  profits  of  the  said  estate  for 
the  benefit  of  the  complainants 
and  the  other  parties  interested 
therein :  And  that  the  defendants 
Thomas  Bourke  Ricketts  and 
Robert  Fitzwilliam  Hallifax  might 
be  restrained  by  the  injunction  of 
the  said  Court  firom  receiving  the 
same,  or  intermeddling  therewith ; 
and  for  relief  the  complainants 
prayed  the  aid  and  assistance  of 
the  said  Court,  and  that  process 
of  subpoena  might  be  throughout 
awarded  to  compel  the  said  de- 
fendants to  appear  to  and  answer 
the  said  bill:  Which  being  grant- 
ed, and  the  said  defendants  being 


duly  served,  they  appeared  ac- 
cordingly: and  the  said  defend- 
ants Thomas  Bourke  Ricketts, 
John  Bourke  Ricketts,  William 
Anderson,  and  Louisa  Frances 
Ricketts,  put  in  their  answers  to 
the  said  original  and  amended 
bill:  And  whereas  afterwards,  that 
is  to  say,  in  or  as  of  Hilary  Term, 
in  the  year  of  our  Lord  1838,  the 
said  James  Man  and  George 
Lackington  exhibited  their  bill  of 
revivor  in  the  said  court  against 
CharlotteAnne  Hallifax,  defendant 
thereto,  thereby  praying  that  the 
said  defendant  Charlotte  Anne 
Hallifax  might  admit  assets  of  the 
said  Robert  Fitzwilliam  Hallifax 
sufiicient  to  answer  what  might 
be  found  due  from  his  estate  to 
the  complainants,  as  in  the  said 
bill  of  revivor  mentioned,  or  might 
set  forth  an  account  of  his  per- 
sonal estate,  and  of  her  applica- 
tion thereof,  and  that  she  might 
also  answer  the  original  biU,  and 
that  the  said  suit  and  proceedings 
in  the  said  bill  mentioned,  which 
so  became  abated,  might  stand 
and  be  revived  against  the  said  de- 
fendant Charlotte  Anne  Hallifax: 
And  that  the  complainants  might 
have  the  same  benefit  thereof 
against  the  defendant  Charlotte 
Anne  Hallifax,  which  they  would 
have  been  entitled  to  against  the 
said  Robert  Fitzwilliam  Hallifax, 
if  living,  or  that  the  said  defend- 
ant might  show  good  cause  to  the 
contrary:  And  that  the  defendant 
Charlotte  Anne  Hallifax  might 
admit  assets  of  the  said  Robert  F. 
Hallifax,  come  to  her  hands  suf- 
ficient to  answer  the  demands  of 
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dionld  have  been  stated  that  he  had  filed  eight  answers.         1845. 


That  the  certificate  of  Mr,  Veal,  the  Clerk  of  Records  and  Man^ 
Writs,  of  his  inspection  of  the  docket  from  which  the  enrol-  ^<'""»- 
ment  is  copied  (a),  and  of  the  correctness  of  the  statement 


the  complainants,  or  that  an  ae- 
connt  might  be  decreed  to  be 
taken  of  the  personal  estate  of 
the  said  Robert  F.  Hallifar,  got 
in  by  the  said  defendant,  or  by 
her  order,  or  for  her  nse,  and  also 
of  his  debts  and  funeral  expences : 
And  that  his  personal  esute  might 
be  applied  and  administered  under 
the  direction  of  the  said  Court : 
And  for  relief  the  complainants 
prayed  the  aid  and  assistance  of 
the  said  Court,  and  that  process 
of  subpoena  might  be  through- 
oat  awarded  to  compel  the  said 
defendant  to  appear  to  and  an- 
swer the  said  bill :  Which  being 
granted,  and  the  said  defendant 
duly  served  with  process  of  sub- 
poena, and  the  said  suit  having 
been  duly  revived  by  an  order 
dated  the  26th  day  of  March, 
1838,  she  appeared  accordingly, 
and  put  in  her  answer  to  the 
complainants'  amended  original 
bill,  and  to  the  said  bill  of  re- 
vivor. To  which  said  answer,  and 
to  the  answers  of  the  defendant 
Thomas  Bourke  Ricketts  the  com- 
plainants  replied,  and  issue  being 
joined,  divers  witnesses  were  ex- 
amined and  their  depositions  duly 
taken  and  published :  as  in  and  by 
the  said  bills,  answers,  and  repli- 
cation duly  filed,  and  depositions 
of  witnesses  remaining  as  of  re- 
cord in  the  said  Court,  reference 
being  thereunto  had  will  more 
fully  appear :  And  the  said  causes 
being  thus  ready  for  hearing,  a 
day  was  appointed  by  the  said 

TOL.  U. 


Court  for  the  hearing  thereof,  and 
the  same  coming  on  accordingly 
on  the  20th,  21st,  and  22nd  days 
of  February,  1844,  to  be  heard 
and  debated  before  the  Right 
Hon.  the  Master  of  the  Rolls  in 
the  presence  of  counsel  learned 
on  all  sides,  and  the  pleadings  in 
the  said  causes  being  opened,  after 
debate  of  the  matter  and  hearing  an 
order  to  revive  proceedings,  dated 
the  26th  day  of  March,  1838,  &c." 

(a)  The  enrolment  is  a  verbatim 
copy  of  the  docket,  omitting  the 
certificate  of  the  Clerk  of  Records 
and  Writs,  and  omitting  the  sig- 
nature of  the  Lord  Chancellor, 
where  the  decree  or  order  is  that 
of  the  Lord  Chancellor,  or  of  one 
of  the  Vice-Chancellors,  and  the 
signatures  of  the  Lord  Chancellor 
and  Master  of  the  Rolls,  where 
the  decree  or  order  is  that  of  the 
Mast^  of  the  Rolls. 

Mr.  Daniell,  in  his  Chancery 
Practice,  vol.  2,  pages  680  and 
681,  1st  edition,  states,  that 
if  the  decree  be  pronounced 
by  the  Vice-Chancellor,  his  sig- 
nature must  be  procured  before 
the  docket  is  presented  to  the 
Lord  Chancellor,  and  that  the 
Bag-bearer,  if  the  cause  has  been 
heiurd  by  the  Vice-Chancellor, 
procures  his  Honotir's  signature 
to  the  docket  previously  to  his 
procuring  the  signature  of  the 
Lord  Chancellor.  This  isa  mistake. 
If  the  decree  or  order  was  made  by 
a  Vice-Chancellor,  the  docket  is 
only  signed  hy  the  Lord  Chancellor. 


Mistake  of  Mr. 
Daniell. 

If  the  decree 
or  order  was 
made  by  a  Vice- 
Chancellor,  the 
docket  is  only 
signed  by  the 
Lord  Chancel- 
lor. 


RicKsns. 
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^^^-        of  the  pleadings  and  orders  therein  eontained  was  msaffi* 
Man  v.  cient,  inasmuch  as  it  did  not  comprehend  the  examination 

of  witnesses,  and  the  taking  and  publication  of  their  deposit 
tions.  That  the  examination  of  witnesses  and  the  taking 
and  publication  of  depositionsi  did  not  fall  within  the  des- 
cription of  pleadings,  and  orders;  That  the  word  *'ple»dinga** 
had  a  known  legal  signification.  That  the  largest  sense  in 
which  it  was  used,  comprised  only  the  proceedings  from  the 
bill,  or  declaration,  down  to  the  joining  of  issue.  There 
was,  therefore,  no  certificate  applying  to  the  passage  in  the 
docket  and  enrolment,  *' divers  witnesses  were  examined, 
and  their  depositions  duly  taken  and  published.^  That  the 
General  Order  of  the  17th  March,  1843,  directing  the 
inspection  and  certificate,  contained  in  addition  to  the 
words  "pleadings  and  orders,''  the  word  "proceedings.'* 
That  this  word  would  have  comprehended  tike  examination 
of  witnesses,  and  the  taking  and  publication  of  their  depon- 
tions,  and  ought  to  have  been  introduced  into  the  certificate. 
That  the  practice  affords  no  mode  of  ascertaining  whether 
a  decree  or  order  has  been  enrolled,  except  by  inspection  of 
the  parchment  book  and  of  the  index  booh  at  the  Rolls 
Chapel  Office.  That  the  parchment  book  contains  no  infor- 
mation respecting  the  decree  or  order  enrolled,  until  an 
application  has  been  made  for  the  parchment  requisite  for 
engrossing  the  decree  or  order ;  and  that  the  index  book 
contains  no  information  respecting  the  decree  or  order 
enrolled,  until  the  parchment  with  the  decree  or  order 
engrossed  thereon  is  brought  into  the  Rolls  Chapel  Office. 
That  the  application  for  the  parchment,  requisite  for  engros- 
sing the  decree  or  order,  ought  to  be  made  immediately 
after  the  signature  of  the  Lord  Chancellor  to  the  docket, 
and  that  the  parchment  with  the  decree  engrossed  thereon 
ought  to  be  brought  into  the  Rolls  Chapel  Office  a  few  days 
after  the  requisite  parchment  has  been  delivered  out. 
That  in  the  present  case  seven  weeks  were  allowed  to 
elapse  after  the  docket  had  been  signed  by  the  Lord  Chan- 
cellor, before  any  application  was  made  at  the  Rolls  Chapel 
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Office  for  the  parchment  necessary  for  engrossing  the        1846. 


decree.  That  four  weeks  more  were  allowed  to  elapse,  Mam  v. 
before  the  parchment  with  the  decree  engrossed  thereon  ^^^^"^^^ 
was  brou^t  into  the  Rolls  Chapel  Office.  That  although 
in  aome  cases  it  had  been  held  that  the  decree  was  to  be 
deemed  ^irolled  from  the  time  when  the  docket  was  signed 
by  the  Lord  Chancellor,  or  even  from  an  earlier  period,  yet 
in  those  cases  there  did  not  appear  to  have  been  any  deky 
in  proceeding  to  complete  the  enrolment. — General  Order, 
18th  January,  1838  (a). 


Genenl     «  (a)  18th  January,  1838.<— For- 
Ordenthatasniuch  as   the  Master   of  the 
^^^  Rolls  hath  been  informed  that 
dockets  of  wveral  of  the  Six  Clerks  and  of 
decrees  and  the  sworn  or  waiting  clerks  of 
^^^      this  Coiiit  have  not  brought  into 
bronglit  to  the  Chapel  of  the  Rolls  the  en- 
tlie  Chapd  rolmcnts  and  dockets  of  decrees 
r^^        and  orders  made  in  this  court; 
and  that  instead  thereof  they  keep 
the  said  enrolments  and  dockets 
in  the  Record  Room  of  the  Sia 
Clerks  Office,  and  at  the  seats  of 
the    sworn   clerks    and  waiting 
clerks  in  the  said  office  and  other 
places,  whereby  great  prejudice 
may  ensue  to  the  suitors  of  this 
court  and  other  persons  who  may 
he  entitled  to  the  benefit  of  the 
said    decrees   and   orders;    his 
Lordship,    taking   consideration 
hereof,  doth  order  that  such  of  the 
SizGlerksandswom  derksor  wait- 
ing clerks  of  this  court  who  now 
have  in  their  custody  theenrolment 
or  enrolments,  docket  or  dockets, 
of  any  decree  or  decrees>  order  or 
orders  of  this  court  in  the  several 
causes  wherein  they  are  or  were 
respectively  concerned,  or   that 
have  in  their  custody  or  power 
the   enrolment    or    enrolments, 
docket  or  dockets,  of  any  de- 


cree or  decrees,  order  or  orders 
in  causes  in  this  court,  which 
came  to  them  respectively  upon 
the  death  or  surrender  of  any  Six 
Clerk,  or  sworn  or  waiting  clerk» 
into  whose  division  or  divisions, 
or  seat  or  seats,  they  are  respec* 
tively  admitted,  do  on  or  before 
the  first  day  of  Trinity  Term  next 
ensuing,  bring  all  and  every  the 
said  enrolment  or  enrolments^ 
docket  or  dockets,  to  the  Chapel 
of  the  Rolls,  to  be  safely  kept 
there,  according  to  the  usual 
course  of  this  court ;  and  the 
clerks  of  the  said  chapel  and 
every  of  them  are  hereby  required 
to  receive  the  same,  and  to  place 
them  with  the  other  enrolments 
and  dockets  now  in  the  said  chapel 
in  such  proper  method  as  they 
ought  to  be. — Beav.  Ord.  120. 

The  General  Order  of  the  18th 
January,  1838,  is  taken  from  the 
first  portion  of  a  General  Order 
of  Sir  Joseph  Jekyll,  30th  March, 

1723. 

The  other  portion  of  the  General 
Order  of  Sir  Joseph  Jekyll  directs 
that  such  of  the  sworn  or  waiting 
clerks  of  the  court,  who  should 
for  the  future  apply  to  the  Clerks 
of  the  Chapel  of  the  Rolls  for 
c2 
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* ^ 

Man  9. 

Rionrrra. 


Lord  Lyndhubst  said,  that  although  some  books  of  prac- 
tice referred  to  the  order  of  Lord  Clarendon  as  a  subsisting 
order  (a),  yet  upon  inquiry  of  those  officers  of  the  Court, 
who  were  the  best  acquainted  with  this  part  of  its  practice, 
no  instance  could  be  discovered  in  which  it  had  been  acted 
upon.     On  the  contrary,  for  a  long  period  of  time  a  practice 


parchment  to  enrol  any  decrees 
or  orders  of  the  court,  should, 
within  six  months  after  the  parch- 
ment should  be  delivered  to  them, 
bring  the  enrolments  of  the  said 
decrees  or  orders,  with  the  doc- 
kets thereof  to  the  clerks  of  the 
Rolls  Chapel,  who  were  to  put 
them  into  the  several  places  kept 
and  appointed  in  the  Chapel  for 
that  purpose. — Beames,  332. 

There  is  a  General  Order  of 
Lord  Nottingham  and  Sir  Har- 
bottle  Grimston,  3rd  July,  1676, 
that  the  Six  Clerks  of  the  High 
Court  of  Chancery  should  forth- 
with send  the  enrolments  of  all 
decrees,  with  the  dockets  thereof, 
to  the  Chapel  of  the  Rolls  to  re- 
main there. — Beames,  252. 

This  General  Order  of  3rd 
July,  1676,  was  revived  by  a 
General  Order  of  Lord  JefEreys 
and  Sir  John  Trevor  of  the  Qth 
of  June,  1686,  which,  after  reciting 
such  order  and  that  the  same  had 
not  of  late  been  duly  ohserved, 
by  reason  whereof  great  incon- 
veniences might  happen  to  arise 
to  the  suitors  of  the  Court  in  their 
particular  concerns,  as  also  to 
divers  others  of  the  King's  sub- 
jects concerned  in  the  records, 
the  Lord  Chancellor  and  the  Mas- 
ter of  the  Rolls  taking  notice 
thereof  and  of  the  great  neglects 
that  had  heen  done  in  not  trans- 
mitting the  enrolments  of  decrees 


and  dockets  according  to  the  di- 
rection and  intent  of  the  Order, 
did  therefore  order  that  the  said 
Order  should  be  revived  and  a 
due  performance  and  ohedience 
given  thereto. — Beames,  268. 


The  Return  of  the  Clerk  of  Re- 
cords in  the  Rolls  Chapel  to  the 
House  of  Commons  Committee 
of  1800  on  the  Public  Records — 
after  mentioning  that  the  Judg- 
ment or  Decree  Rolls  contain  the 
decrees  and  dismissions  of  the 
Court  of  Chancery  enrolled  in  the 
Six  Clerks  Office  by  the  sworn 
clerks  and  waiting  clerks  there, 
which  were  accustomed  to  be 
brought  by  them  from  thence  into 
the  Chapel  with  the  dockets  (from 
which  the  enrolments  were  made) 
signed  by  the  Lord  Chancellor, 
Master  of  the  Rolls,  or  the  Com- 
missioners by  whom  the  decree 
was  pronounced  in  order  to  be 
made  up  into  one  Roll  called 
"The  Judgment  Roll,"— states 
that  they  begin  about  the  25th 
Year  of  Henry  the  Eighth,  and 
have  been  continued  until  about 
the  6th  Year  of  George  the  Third, 
and  that  very  few  enrolments  have 
since  been  brought  in. 

At  page  30,  post,  is  a  copy  of 
the  earliest  decree  to  be  found  on 
these  Rolls. 

(a)  See  post,  page  25. 
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had  prevailed,  which  was  inconsistent  with  the  order.  That  1845. 
practice  allowed  parties  for  the  enrolment  of  a  decree  or  man  «. 
order  six  months  from  the  date  thereof.  There  might  ^<'""»' 
have  been  no  formal  reversal  of  Lord  Clarendon's  Order, 
but  a  long  course  of  practice  inconsistent  with  a  General 
Order  of  tike  Court,  is  a  virtual  reversal  of  it  (a).  He 
thought,  therefore,  that  Lord  Clarendon's  Order  respecting 
the  time  for  enrolling  decrees  was  no  longer  binding.  The 
order  was  not  a  convenient  one,  inasmuch  as  it  assigned  an 
uncertain  andfluctuatinginstead  of  a  fixed  and  certun  period. 
Under  such  an  order  the  period  would  be  sometimes  months 
and  sometimes  only  one  month.  The  six  months  had  no 
doubtbeen  adopted bywayofequalizing  the  period.  It  wasan 
average  period.  With  regard  to  the  question  whether  the  six 
months  allowed  for  the  enrolment  of  a  decree  or  order  were 
calendar  or  lunar  months,  he  quite  agreed  that  tiie  general 
legal  construction  of  documents,  public  and  private,  was  that, 
a  month  meant  a  lunar  month,  unless  the  context  required, 
or  practice  had  introduced,  a  different  construction.  Now  he 
had  been  furnished  with  a  certificate  of  the  Clerks  of  Records 
and  Writs,  by  which  it  appeared  that  for  more  than  half  a 
century  the  computation  had  been  made  by  calendar  and  not 
by  lunar  months.  Here  then  was  long  practice  founded  on  & 
construction  varying  from  the  usual  legal  construction.  He 
should  not  disturb  this  practice.  The  six  months  allowed  for 
enrolling  decrees  and  orders  were  six  calendar,  and  not  six 
lunar  months.  Then  came  the  objection  to  the  form  of  the 
enrolment.  It  was  suggested  that  it  was  one  of  the  objects 
of  the  Order  of  March,  1843,  to  enable  the  House  of 

I Y.       (a)LoBDELDON.*-Wherethere  versal  of  it  is  not  required.    On 

DOenert.  are  successive  decisions  of  the  the  other  hand^  successive  deci- 

FrofnaMS.(;;oiiit  inconsistent  with  one  of  its  sions  need  no  General  Order  to 

aa^OT't      General  Orders,  a  reversal  of  that  constitute  the  practice  of  the  Court. 

pottenion.  Order  must  be  presumed.    The  Great  part  of  the  practice  of  the 

Vhgg     Order  is  nullified.    An  actual  re-  Ck)urt  is  formed   in   that  way. 

SSS^«  i«»n.>.tent  with  wy  ""«"  "  «"»  ^^  nde  for  the 

General  Order,  m  leversal  of  that  '             regulation  of  a  multitude  of  pomta 

Order  must  be  presiuned.  daily  arising.    BohunY.Deleasert, 

SuccetsiTe  dednona  need  no  Gene-  t    ^  d^v„,oi^  i  ai  ^ 

ral  Order  to  constitute  tiie  practice.  ^'  ^'  ^«^™"7.  1813. 
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IB4&.        Lords,  should  it  have  occasion,  to  send  for  the  original 
BiIax  v.  records  to  ascertain  what  bills  and  answers  had  been  filed, 

Ricum.  ^j^^  ^Y^^^  ^i^^  several  answers  filed  by  the  defendant  T.  B. 
Bicketts  should  have  been  specified,  or  at  aU  events  it 
should  have  been  stated  that  the  defendant  T.  B.  Bicketts 
had  filed  eight  answers.  He  did  not  know  that  the  order 
had  in  view  any  such  object,  but  certainly  it  appeased  to 
him  that,  in  some  cases,  it  might  be  found  inconvenient  that 
the  different  answers  were  not  particularised.  If  a  fomn  of 
eDiolment  was  now  to  be  prepared  for  the  first  time  in 
compliance  with  the  order,  he  should  think  it  expedient 
tiiat  all  the  answers  should  be  described.  He  was  informed, 
however,  that  it  had  never  been  usual  to  particularise  aU 
the  answers  filed  by  a  defendant,  and  he  should  not  inter- 
fere with  a  practice  which  he  found  established.  He 
should  not  hold  that  the  enrolment  was  vitiated  from  the 
general  manner  in  which  the  filing  of  the  answers  was 
mentioned.  The  objection  to  the  enrolment,  that  it  did 
not  specify  the  eight  answers  filed  by  the  defendant  T.  B. 
Rioketts,  must  be  overruled.  For  a  similar  reason  he 
should  not  hold  Mr.  Veal^s  certificate  of  the  correctness  of 
the  docket  to  be  insufficient.  In  first  acting  upon  the 
order  it  might  have  been  better  to  introduce  the  word 
*'  proceedings  ^  in  snob  a  case  as  the  present.  The  usual 
meaning  of  the  word  *^  pleadings  "  was  certainly  restricted 
to  the  proceedings  from  the  declaration,  or  the  biU,  tiH 
issue  was  joined.  He  would  give  no  opinion  whether  it 
was  used  in  a  more  enlarged  sense  in  the  General  Order. 
It  might,  or  it  might  not,  be  intended  to  comprehend  the 
depositions  of  the  witnesses.  The  gentlemen  to  whom  the 
duty  of  making  the  certificate  belonged,  had  not  deemed 
the  insertion  of  the  word  "  proceedings  "  necessary.  He 
saw  no  mischief  likely  to  arise  firom  the  omission,  and  he 
should  not,  therefore,  interfere.  The  objection  to  the  cer- 
tificate of  the  Clerk  of  Records  and  Writs  as  to  the 
correctness  of  the  docket,  that  the  word  **  pleadings"  did 
not  comprise  the  examination  of  witnesses,  and  the  taking 
and  publication  of  depositions,  must  be  overruled*    Lastly^ 
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the  objection  that  seven  weeks  had  been  suflfered  to  elapse  mft» 
after  the  signature  to  the  docket,  before  any  application  was  mam  v. 
made  at  the  Rolls  Chapel  Office  to  enable  the  plaintiff  to  ^'"""^i"^ 
perfect  the  enrolment,  and  four  weeks  more  had  been 
soffsred  to  elapse,  before  the  enrolment  was  broaght  into 
the  Rolls  Chi^I  Office.  Now  npon  that  point  he  had  also 
obtained  the  certificate  of  the  officers  best  acquainted  with 
these  matters.  The  question  had  been  put  to  them 
generally — when  is  an  order  considered  to  be  enrolled  to 
prevent  a  re-hearing  or  appeal!  But  they  had  certified 
with  a  full  knowledge  of  the  delay,  which  had  taken  place  in 
tiie  actual  completicm  of  the  enrobn^it  after  the  Lord  Chan- 
cellor had  signed  the  docket.  Their  certificate  was  general. 
He  should  hold,  in  conformity  with  that  certificate,  that  a 
decree  or  order  is  to  be  considered  as  enrolled,  so  as  to 
prevent  a  rehearing  or  appeal,  when  the  docket  of  the 
enrolment  is  signed  by  the  Lord  Chancellor,  or  is  left  with 
the  Secretary  of  Decrees,  or  his  deputy,  for  that  purpose  (a). 
Holding  this  to  be  the  general  rule,  he  was  further  of 
opinion  that  the  delay  after  procuring  the  Lord  Chancellor's 
signature  to  the  docket  in  perfecting  the  enrolment  was 
no  ground  for  vacating  the  enrolment.  That  he  was 
strengthened  in  this  opinion  by  the  language  of  the  General 
Order  of  January,  1688,  to  which  reference  had  been  made 
in  the  argument.  That  such  General  Order  indeed  showed 
that  prejudice  might,  as  it  was  apprehended,  ensue,  were 
the  enrolments  and  dockets  not  l»ottght  to  the  Rolls 
Chapel  Office :  but  the  use  of  the  word  ^  enrolments  ^  also 

(a)  A  aimilar  cerCifieste   was  of  being  rabmitted  to  the  Lord 

mide  by  the  Six  Clerks  to  Lord  Chancellor  for  signatiire.    Lord 

Ljndhiint,  and  Lord  Lyndhurst  Lyndhnrat  being  at  Brighton,  the 

had  acted  upon  it,  fifteen  years  Secretary  of  Decrees  affixed  lus 

hefore.    In  Banui  v.  WiUon,  I  seal  to  the  docBment8»  and  the 

Ross.  &  Myl.  4S6,  the  necessary  same  were  despatched  by  a  ape« 


docmnents  for  effiBctiog  the  enrol-  dal  messenger  to  Brighton.    The 

DOBt^  having  been  procured  from  Six    Clerks    certified    to   Lord 

one  of  the  Six  Qerfcs,  were  deh-  Lyndhnrst  that  in  their  opinion 

▼end  to  the  Bag  Bearer,  and  by  tin  enrolment  was  completed  by 

hon  pot  into  the  hands  of  the  Se.  the  delivery  of  the  documents  to 

cretary  of  Decrees  for  Hm  porpoee  diej 
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showed  that  the  operation  of  enrolling  the  decree  or  order 
was  considered  as  already  effected,  and  that  the  bringing 
of  the  rolls  of  parchment  with  the  decrees  and  orders 
engrossed  thereon  to  the  Rolls  Chapel  Office,  is  not  neces- 
sary for  its  completion.  Motion  dismissed,  but  without  costs. 
Mr.  Wakefield,  Mr.  Cooper^  Mr.  Hallettj  and  Mr.  Kent, 
were  the  counsel  engaged. 


Old  orders  u 
to  the  sig^g 
of  decrees  and 
orders. 


The  above-mentioned  order  of  Lord  Clarendon  is  a  copy  of 
one  of  the  Commonwealth  Orders^  1649  : — ^A  Collection  of  such 
of  the  Orders  heretofore  used  in  Chancery,  with  such  alterations 
and  additions  thereunto  as  the  Eight  Honourable  the  Lords 
Commissioners  of  the  Great  Seal  of  England,  [Whitelocke  and 
KebleJ  by  and  with  the  advice  and  assistance  of  the  Honourable 
the  Master  of  the  Rolls  [Lenthall],  have  thought  fit  at  present 
(in  order  to  a  further  reformation  now  under  their  Lordships' 
consideration),  to  ordain  and  publish  for  reforming  of  several 
abuses  in  the  said  Court,  preventing  multiplicity  of  suits,  motions, 
and  unnecessary  charge  to  the  suitors,  and  for  their  more  expedi- 
tious and  certain  course  for  relief. — ^The  following  is  a  full  copy 
of  the  order. — ^That  all  decrees  and  dismissions  pronounced  upon 
hearing  the  cause  in  this  Court  be  drawn  up,  signed  (a),  and 


(a)  Signing  does  not  bere  mean 
signing  by  the  Registrar,  but  by 
the  Six  Clerk  and  the  Lord  Chan- 
cellor. By  an  ordinance  made 
and  ordained  by  the  Six  Clerks 
of  the  Court  of  Chancery,  with 
the  allowance  and  approbation  of 
Lord  Coventry,  Michaelmas  Term, 
1635,  it  was  directed  that  no  de- 
cree or  dismission,  injunction,  or 
other  writ,  should  be  presented  to 
the  Lord  Chancellor,  Lord  Keeper, 
or  Master  of  the  Rolls,  to  be 
signed,  without  the  proper  hand 
of  the  Six  Clerk,  that  was  attorney 
in  the  business,  or  of  his  deputy 
in  his  absence  thereto  appointed, 
first  subscribed  thereunto. — ^San- 
ders,  186. 

This  was  one  of  the  ordinances 


"  revived  and  provided  this  Hilary 
Term,  annoCaroli  Regis  22, 1646, 
by  the  Right  Hon.  Edward,  Earl 
of  Manchester,  Speaker  of  the 
House  of  Peers  pro  tempore,  and 
the  Hon.  William  Lenthall,  Esq., 
Speaker  of  the  House  of  Com- 
mons, and  Master  of  the  Rolls, 
Commissioners  for  the  Great  Sea) 
of  England,  for  redress  of  sundry 
disorders  in  proceedings  in  causes 
and  of  other  abuses  of  late  crept 
into  his  Majesty's  High  Court  of 
Chancery." — Beames,  112. 

There  is  a  previous  order  of 
the  Parliamentary  Commissioners, 
Lord  Manchester  and  Lenthall, 
dated  the  same  term,  23rd  Janu- 
ary, 1646,  by  which  all  decrees 
and  dismissions  to  be  granted  or 
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enrolled  before  the  first  day  after  the  next  Michaelmas  or  Easter         1845. 
Term,  after  the  same  shall  be  so  pronomiced  respectively,  and  ^^^^' 
not  at  anytime  aft«r  without  special  leave  of  the  Court. — ^Beames,  Riourrs. 
205  and  501. 

Notwithstanding  the  Compleat  Sollicitor  (a),  Bohun's  Cursus 
Cancellariae  (b),  the  Praxis  Almee  Curiae  Cancellarise  (c),  Jacob's 
Chancery  Practice  (d),  Hinde's  Practice  (e),  the  Practical  Regis- 
ter (/),  and  Harrison's  Practice  (^),  all  in  addition  to  Mr. 
Darnell's  Practice  state  that  the  enrolment  of  the  decree  or  order 


made  by  any  of  the  judges  sitting 
in  Chancery,  were  to  be  first 
signed  by  them,  or  such  of  them 
as  should  make  the  same,  before 
the  orders  whereby  the  same 
should  be  so  made  should  be  en- 
tered in  the  register,  whereof  all 
the  Six  Clerks  and  other  clerks 
of  the  Court  were  to  take  notice 
and  carefully  to  observe  the  same, 
and  not  to  enter  the  orders  before 
the  same  should  be  signed  by  the 
Commissioners. — Beames,  106. 

(a)  The  Compleat  SoUicitor 
performing  his  Duty,  and  teaching 
his  Qyent  to  run  through  and 
manage  his  own  Business,  page 
35,  4th  edit.  1672. 

The  practice  is  stated  in  con« 
formity  with  the  order,  but  the 
order  is  not  mentioned. 

(6)  Page  352,  2nd  edit.  1723. 
Bohun  states  the  order  verbatim. 

(c)  VoL  1,  pages  32  and  621, 
4th  edit  1 725.  There  is  an  omis- 
sion in  the  passage  at  page  32. 
The  order  is  copied  at  page  521, 
but  is  said  to  be  an  order  made 
by  Lord  Keeper  Bridgman,  Mi- 
chaelmas Term,  1668. 

(d)  Vol.  2,  page  596, 1 730.  l*he 
order  is  set  forth.  The  following 
is  the  title  of  this  Book  of  Prac- 
tice:— The  Compleat  Chancery 
Practiser,  or  the  whole  Proceed- 
ings and  Practice  of  the  High 
Court  of  Chancery  in  a  perfect 
new  manner.    Containing  the  ori- 


ginal Extent  and  Authority  of  that 
High  and  Honourable  Court,  with 
the  Rules  and  Methods  of  Prac- 
tice therein,  as  well  in  the  Petty 
Bag  Office,  according  to  the  Com- 
mon  Law,  as  in  all  suits  in  Equity, 
from  the  Bill  in  Chancery  to  the 
Decree  in  the  Cause.  And  also 
Precedents  of  Bills,  Answers, 
Pleas,  and  Demurrers,  Replica- 
tions, Rejoinders,  Interrogatories, 
and  Depositions  of  Witnesses, 
Decrees,  &c.  And  of  Affidavits, 
Petitions,  Reports,  Orders,  In- 
junctions, Writs  and  Processes  in 
all  Cases.  Together  with  Bills  of 
Review,  and  to  reverse  Decrees 
and  Appeals  from  Decrees  of  the 
Chancery  to  the  Lords  in  Parlia- 
ment ;  likewise  Extraordinary 
Adjudged  Cases,  showing  wherein 
relief  maybe  given  in  Equity,  &c. 
Of  the  greatest  use  to  all  Gentie- 
men  at  the  Bar,  Attomies  and  So- 
licitors, and  Officers  and  Clerks 
of  the  Court  of  Chancery. 

(e)  Pages  432  and  442.  The 
order  is  printed  in  both  places. 

(/)  Page  155.  Mr.  Wyatt's 
Edition,  1800.  There  is  an  error 
of  the  press  in  the  abstract  of  the 
Order,  the  words  being  "before 
the.  first  day  of  the  next  Michael- 
mas or  Easter  Term,"  instead  of 
"before  the  first  day  after  the  next 
Michaelmas  or  Easter  Term.'' 

(g)  Page  322,  Newland's  edit. 
1808.    The  order  is  given. 
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must  take  place  before  the  first  day  after  the  next  Michaelmas  or 
Easter  Term  after  the  same  shall  have  been  pronomiced«  yet 
there  is  reason  to  bdiere  that  the  fixed  period  of  six  months  was 
in  practice  substituted  for  the  yarying  period  mentioned  in  Lord 
Clarendon's  Order  not  very  long  after  such  Order  was  promul- 
gated. Lord  Nottingham  in  his  Practice  of  the  Court  of  Chancery, 
compiled  upon  his  becoming  Lord  Keeper,  1673  (a),  after  obser- 
ving upon  Lord  Clarendon's  Order  that  only  the  inferior  clerks, 
whose  irregularities  might  be  fit  to  be  examined^  were  intended  to 
be  bound  by  it,  not  the  Master  of  the  RoUs  who  remained  trusted 
with  the  power  of  enrolment  as  before,  says,  that  therefore  the 
Master  of  the  Bolls  might  without  any  motion  in  court  according 
to  his  own  discretion  order  the  enrolment  of  a  decree  after  "  six 
months,"  unless  there  were  a  particular  order  to  stay  the  enrol- 
ment. Lord  Nottingham  adds,  that  if  the  "  six  months' "  time 
for  enrolling  a  decree  has  been  trifled  out  by  pretended  references^ 
this  was  good  cause  for  the  Court  to  give  leave  for  the  enrolment 
after. 

Lord  Chief  Baron  Gilbert  too  in  his  Forum  Bomanum,  written, 
it  is  probable,  early  in  the  eighteenth  century,  takes  no  notice  of 
Iiord  Clarendon's  Order,  but  says,  page  189,  As  there  are  always 
six  months  allowed  for  the  party  to  enrol  his  decree,  if  he 
comes  to  enrol  it  after  that  time  he  must  apply  by  petition  to  the 
Court  to  enrol  it  nunc  pro  tunc,  and  this  is  always  granted. 

ln8heJleldY.TheDuche99o/Buckin^ham[Mre],'We3t,pBf;e67^» 
it  was  said,  in  argument,  on  the  one  side,  that  the  rule  of  the  Court 
is  to  enrol  within  six  months,  but  that  of  course  is  dispensed  with, 
and  orders  are  made  to  enrol  nunc  pro  tunc.  It  was  said,  on  the 
other  side,  that  the  general  rule  of  the  Court  is,  that  no  decree 
shall  be  enrolled  after  six  jnonths  without  special  leave  of  the 
Court.  The  argument  is  taken  from  Lord  Hardwicke's  Note 
Book. 


General  Order        It  is  remarkable  that  there  is  a  General  Order  of  the  Court 
hc^  1691^™'    "'^g'^^S  *^®  ^™®  ^^^  entering  decrees  and  orders,  the  principle 

Order  nunc     of  which  it  is  difficult  to  reconcile  either  with  Lord  Clarendon's 
S^^\?ta^of  ^^*®''  ^^^^  *®*^  varying  periods  for  drawing  up,  signing,  and 
decree  or  order  enrolling  decrees,  or  with  the  present  practice  of  the  Court,  which 
made  in  Mi- 
chaelmas and  (fl)  6^  ▼ol*  1>  P&fi^s  ^30  and  601  of  the  present  work. 
Hilary  Terms, 

or  the  vacations  after,  if  not  entered  before  the  tot  day  of  Mi^Ki^im^  Term 
neit  after. 

Order  nunc  pro  tunc  necessary  for  entry  of  decree  or  order  made  in  Easter 
and  Trinity  Tenns,  or  the  vacations  after,  if  not  entered  before  the  first  day  of 
Easter  Teim  next  after. 
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has  estaUished  six  mondiB  as  a  fixed  time  within  which  the  enrol-         >845. 
ment  of  decrees  and  orders  mnst  take  pkce.-^th  December,  1 6dl «  ^^^^^ 


The  Bight  Honoumhle  the  Lords  Commissioners  for  theCustodjrof  Rici 
the  Great  Seal  of  England,  [Sir  John  Trevor,  Sir  William  Rawlin^ 
son,  and  Sir  George  Hutohins,]  do  order  that  aU  order8,as  well  onthe 
hearing  of  anj  cause  as  interlocutory  voles  and  pfocess,  [decrees 
and  orders,]  which  shall  be  pronounced  and  made  in  every  the 
terms  of  Michaelmas  and  Hilary  Term,  or  in  the  vacations  fol- 
lowing the  same  terms,  shall  be  actually  entered  in  the  respective 
entering  books  before  the  first  day  of  Michaelmas  Term  next  after^ 
and  that  all  such  orders  on  hearing,  or  interlocutory  orders,  rules, 
and  process,  as  shall  be  pronounced  and  made  in  every  the  terms  of 
Easter  and  Trinity,  or  in  the  vacations  following  the  same  terms^ 
shall  be  likewise  entered  before  the  first  day  of  Easter  Term  then 
next  following,  and  that  no  orders  on  hearing,  interlocutory  orders^ 
rules,  or  process,  that  shall  not  be  so  entered  within  the  said 
terms  and  vacations,  and  times  aforesaid,  shall  be  afterwards 
entered  in  the  said  books,  but  by  the  special  order  of  this  Court 
first  had  and  obtained. — ^Beames,  290. 

Now  the  Greneral  Order  of  December,  1691,  directing  that  all 
orders  on  the  hearing  pronounced  in  Michaelmas  and  Hilary 
Terms,  or  in  the  following  vacations,  shall  be  entered  before  the 
first  day  of  Michaelmas  Term  next  after,  and  that  all  orders  on 
hearing  pronounced  in  Easter  and  Trinity  Terms,  or  in  the  fol- 
lowing vacations,  shall  be  entered  before  the  first  day  of  Easter 
Term  next  after,  and  Lord  Clarendon's  Order  of  1661,  directing 
that  all  decrees  be  drawn  up,  signed  and  enrolled  before  the 
first  day  after  the  next  Michaelmas  or  Easter  Term  after  the 
same  shall  be  pronounced,  it  is  plain  that  by  the  Order  of  Decem- 
ber, 1691,  a  longer  time  is  in  some  instances  allowed  for  the 
entering  of  orders  on  the  hearing  of  any  cause,  than  was  allowed 
by  Lord  Clarendon'sOrder  for  drawing  up,  signing,  and  enrolling 
decrees.    Agam,  the  Order  of  December,  1691»  directing  that  all  By  the  General 
orders  on  the  hearing  pronounced  in  Michaelmas  and  Hilary  Terms«  cemba  1691 
or  in  the  following  vacations,  shall  be  entered  before  the  first  day  a  longer  time  is 
of  Michaelmas  Term  next  after,  and  that  all  orders  on  hearing  gti^^^i^owed 
pronounced  in  Easter  and  Trinity  Termq,  or  in  the  following  for  the  enter- 
vacations,  shall  be  entered  before  the  first  day  of  Easter  Term  jj^  oMot'^ 
next  after,  and  the  present  practice  of  the  Court  allowing  for  the  than  is  allowed 
enrolment  of  decrees  and  orders  six  months  after  the  same  are  ^^l^  ^'TS* 
pronounced,  it  is  equaUy  plain  that  by  the  General  Order  of  Court  for  the 
December,  1691,  a  longer  time  is  in  some  instances  allowed  for  the  enrolment  of 
entering  of  decrees  and  orders  than  is  allowed  by  the  present  orden. 
practice  of  the  Court  for  the  enrolment  of  decrees  and  orders. 
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1845.  Now  as  the  operation  of  enrolling  is  necessarily  subsequent  to 

j[j^j^    '  the  operation  of  entering,  it  seems  no  easy  matter  to  reconcile  the 

RicKxrrs.  principle  of  the  above  order  of  1 69 1 ,  either  with  Lord  Clarendon's 
order,  which  assigns  fluctuating  periods  for  drawing  up,  signing^ 
and  enrolling  decrees,  or  with  the  existing  practice  of  the  Coiirt, 
which  has  established  six  months  as  a  fixed  time  within  which 
the  enrolment  of  decrees  and  orders  is  to  take  place. 


It  is  worthy  of  remark  that  there  is,  as  the  author  believes,  no 
book  of  practice  commonly  used  by  the  bar  which  notices  this 
General  Order  of  December,  1691  (a),  and  that  there  are  four 
only  of  such  books  of  practice,  which  notice  the  periods  mentioned 
in  such  General  Order  as  the  periods  after  which  an  order  nunc 
pro  tunc  for  entering  must  be  procured. 

Lord  Chief  Baron  Gilbert  in  the  Forum  Romanum,  page  163, 
after  stating  that  when  the  decree  is  passed  by  the  registrar,  it  is 
carried  to  the  entering  book  in  the  registrar's  office  and  there 
entered,  adds,  that  all  decrees  and  orders  made  in  Michaelmaa 
and  Hilary  Terms  are  to  be  entered  before  the  first  day  of 
Michaelmas  Term  after,  and  all  of  Easter  and  Trinity  to  be 
entered  before  the  first  of  Easter  following,  or  else  the  party 
must  obtain  an  order  to  enter  them  nunc  pro  tunc.  No  allusion  is 
made  to  any  Greneral  Order  of  the  Court. 

Hinde  says,  page  432,  that  the  entry  of  the  decree  is  restricted  by 
the  course  of  the  Court  to  a  certain  period,  and  in  support  of  this 
statement  he  cites  not  the  Order  of  1691,  but  Lord  Clarendon's 
Order.  Hinde  shortly  after,  page  433,  states  that  the  rules  andorders 
of  Court  are  silent  as  to  the  entry  of  the  decree,  and  this  being  at 
variance  with  what  he  had  before  stated,  that  the  entry  of  the 
decree  is  restricted  by  the  course  of  the  Court  to  a  certain  period, 
he  adds,  that  the  drawing  up  (in  which  may  be  included  the 
entry),  signing  and  enrolling  are  provided  for  [by  Lord  Claren- 
don's Order] ;  but  that  as  the  entry  must  precede  as  well  the 
signing  and  enrolment  as  any  proceeding  in  pursuance  of  the 
decree,  the  order  seemed  to  imply  that  the  entry  must  be  within 
the  time  prescribed  for  the  enrolment,  and  that  this  seemed  to  be 
the  spirit  of  Lord  Clarendon's  Order,  though  not  the  letter. 
Not  a  word  as  to  the  Order  of  December,  1691. 

Newland  in  his  Chancery  Practice,  vol.  1,  page  317>  2nd  edit., 
1819,  merely  transcribes  the  passage  of  Chief  Baron  Gilbert. 

Mr.  Daniell,  vol.  2,  p.  672,  1st  edit.,  vol.  2,  p.  999,  2nd  edit. 

(a)  The  order  is  printed  in  the  and  Venables,  vol.  1,  page  601, 
Practice  of  the  Court  by  Turner      5th  edit.  1817. 
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says,  that  the  time  within  which  a  decree  ought  to  he  entered         1845. 
does  not  appear  from  any  of  the  General  Orders  of  the  Court.  j|^  ^' 
He  then  quotes  Lord  Clarendon's  Order,  adding  that  this  order  Ricextts. 
is  silent  as  to  the  entry  of  the  decree.    He  then  inserts  the 
remark  of  Hinde  copied  ahoye,  and  states  that  the  rule,  howeyer, 
with  regard  to  entering  decrees,  as  it  exists  according  to  the 
present  practice,  is  somewhat  different,  and  he  gives  the  rule  in 
the  language  of  the  Order  of  1691,  but  without  mentioning  such 
order.     Subsequently  Mr.  Daniell,  vol.  2,  p.  679,  1st  edit.,  vol. 
2,  p.  1004,  2nd  edit.,  gives,  as  has  been  already  seen,  (ante,  page 
13,)  Lord  Clarendon's  Order  as  a  subsisting  order. 


The  continued  insertion  of  an  obsolete  order  of  Lord  Clarendon, 
OT  of  the  substance  of  it,  as  r^;ulating  the  period  for  enrolling 
decrees  and  orders  in  nearly  aU  our  books  of  practice  (ante,  page 
25,)  during  a  century  and  a  half,  affords  a  singular  proof  of  the 
little  communication  between  the  authors  of  such  works  and  the 
officers  of  the  Court,  whom  experience  had  brought  acquainted 
with  this  part  of  equity  procedure.  Lord  Chief  Baron  Gilbert, 
ante,  page  26,  and  Mr.  Sidney  Smith,  ante,  page  13,  alone  seem 
to  have  been  aware  that  the  time  for  enrolling  decrees  or  orders 
was  six  months  from  the  date  thereof,  and  that  such  time  no 
longer  depended  upon  any  General  Order  of  the  Court.  Mr. 
Smith,  belonging  to  the  Six  Clerks  Office,  had  an  advantage 
which  no  writer  past  or  cotemporaneous  has  possessed,  and  which 
precluded  all  possibility  of  his  making  any  mistake  as  respects 
the  present  practice. 


Although  the  period,  after  which  an  order  nunc  pro  tunc  is 
necessary  for  the  entry  of  a  decree  or  order,  is  still  regulated  by 
the  General  Order  of  December,  1691,  the  order  nunc  pro  tunc  is 
no  longer  a  special  order  as  required  by  the  Order  of  1691,  but  it 
is  an  order  of  course  (a).  In  Chief  Baron  Gilbert's  time  the 
order  was  still  a  special  order.     He  says.  Forum  Romanum, 

(a)  Since  this  was  written  the  nounced,  the  author  applied  ez 
author  has  had  occanon  to  test  parte  to  the  Master  of  the  Rolls 
its  accuracy  by  a  communication  for  an  order  that  the  decree  might 
with  his  friend  Mr.  Colville,  the  be  entered  nunc  pro  tunc,  but  his 
Senior  Registrar.  Lordship,  the  time  since  the  de- 
It  may  be  mentioned  that  eight  cree  was  made  being  so  long, 
or  nine  years  after  the  decree  in  directed  that  notice  should  be 
Champum  v.  Bighff,  Tamlyn,  431,  given, 
and  1  Rttss.  &  Myl.  639f  was  pro- 
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p.  163^  that  the  order  to  enter  decrees  nirnc  pro  tunc,  was  always 
upon  notice  to  preyent  anj  surprise.  In  Hinde's  day  the  order 
had  become  an  order  of  course.  He  says^  page  432^  that  the 
leave  of  the  Court  to  enter  decrees  nunc  pro  tone,  was  signified 
by  order  made  upon  application  by  motion  or  petition  of  course. 


Copy  of  the 
earliest  decree 
enrolled  on  the 
judgment  and 
decree  rolls  at 
the  Rolls 
Chapel,  26 
Hen.  VIII. 


The  ensuing  is  a  copy  of  the  earliest  decree  enrolled  on  the 
judgment  and  decree  Rolls  at  the  Rolls  Chapel  [see  Return  of  the 
Clerk  of  Records  in  the  Rolls  Chapel»  ante,  p.  20].  It  is  here 
printed  for  the  first  time. 

Memorandum  quod  sexto  die  Julii  anno  regni  Regis  Henrid 
Octavi  vicesimo  sexlo  quadam  peticione  per  Thomam  Awbrey 
coram  eodem  Domino  Rege  in  Cancellaiia  sua  yersus  Wilhdmum 
Rede  Ricardum  Coyert  et  Robertum  Darkenold  exhibita  ac  ro- 
sponsionibus  eonmdem  Wilhelmi  Rioardi  et  Roberti  ad  petidonem 
predictam  fiictis  necnon  replicadone  et  rejundonibus  ac  edam 
examinadonibustestimoniisque  depoddonibusacaliis  probadonibus 
et  allegadonibus  in  ea  parte  legittime  frctis  et  habitis  et  in  eadem 
CanceUaria  sepius  yids  lectis  auditis  et  ad  plenum  intellectis 
habitaque  superinde  matura  et  diligenti  deliberadone  pro  eo 
quod  predictus  Thomas  Awbrey  materiam  in  peticione  sua  pr&« 
dicta  spedficatam  minime  probarerit  esse  yeram  Ideo  per 
egregium  yirum  Thomam  Auddey  militem  Dominum  Cancdp 
lariom  Anglie  et  per  curiam  GanceUarie  predicte  condderatom 
adjudicatom  et  decretum  est  predict!  Wilhelmus  Rede  Ricardus 
Coyert  et  Robertus  Darkenolde  et  eomm  quilibet  ab  impetidonA 
ipsius  Thome  Awbrey  necnon  ab  omnibus  et  singulis  deductis  et 
allegatis  in  petidone  sua  predicta  penitus  et  diffinitiye  dimittantur 
et  absolyantur  dimittatnr  que  et  absolyatur.  Sic  que  predicti  Wil- 
helmus Ricardus  et  Robertus  a  curia  predicta  dimittuntnr,  et 
quieti  recesserunt  ab  eadem  sine  die. 

The  enrolment  of  Chancery  decrees  began  in  the  reign  of  Hen. 
VIII.  Before  that  rdgn  the  bills,  answers,  replications,  rejoin- 
ders, depositions  of  witnesses  and  other  proceedings  were  filed, 
and  the  decrees  were  generally  written  on  the  back  of  the  bills. — 
Extract  from  old  M6. 


The  earliest 
volume  of  the 
R4^trar'8 
Book,  which 
has  come  down 
to  nSp  contains 
the  decrees  36 
Hen.  VIII. 


The  earliest  yolume  of  the  Regbtrar's  Book,  which  has  come 
down  to  us,  contdns  the  decrees  36  Hen.  Till.  1545.  Mr. 
Monro  in  his  Acta  Cancellarise,  pages  328  and  329,  has  printed 
some  of  the  most  ancient  entries  of  decrees  to  be  found  in  the 
Registrar's  Book.  Mr.  Monro  says,  page  330,  it  is  clear  from 
these  entries  that  decrees  were  at  this  period  dgned  by  the  autho* 
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lily  making  them^  and  then  delivered  to  the  attorney  (or  Six         1B45. 
Clerk)  to  be  enrolled.    The  entiy  in  the  Begistrai's  Book  appears  j^^^^  ^; 
to  be  merely  a  memorandum  of  the  making  and  enrolling  the  Rickkts. 
deereOy  the  decree  itself  being  upon- the  roll.    It  ftirther  appears 
that  it  was  the  duty  of  the  Six  Clerks  not  of  the  BegiBtrar,  to  draw 
the  decree,  and  that  the  entries  of  the  decrees  were  usually,  but 
not  invariably,  in  Latin.    There  are  instances  of  decrees  drawn 
up  in  English  long  anterior  to  this  period.    In  an  injunction 
entered  in  Latin  in  B^.  lib.  A.  1563,  fol.  336,  is  recited  a  decree 
in  English  dated  12th  July,  20th  Edw.  IV. 

A  few  decrees  made  in  the  reign  of  Hen.  YI.,  Edw.  IV.,.  Rich. 
III.,  Hen.  VII.,  and  in  the  eariy  part  of  the  reign  of  Hen.  VIII. 
faaye  been  preserved.  They  are  generally  endorsed  on  the 
petitions  or  bills — a  practice  which  is  said  to  have  continued  from 
the  time  of  Hemy  the  Sixth  down  to  that  of  Henry  the  Eighth, 
if  not  to  a  later  period. — C.  P.  Cooper  on  the  Public  Eecords, 
voL  i.,  pp.  358,  363,  370—375, 378, 380. 

Two  of  these  decrees,  preceded  by  the  petitions  or  bills  on  Two  bills  in 
which  they  were  pronounced,  are  here  subjoined.    The  petitions  hol^  with 
or  bills,  and  the  decrees  are  taken  from  the  prefixes  to  the  two  the  decreet 
first  volumes  of  the  Calendars  of  the  ProceeiUngs  in  Chancery  in  ^ho^nf 
the  Beign  of  Queen  Elizabeth,  one  of  the  publications  of  the 
Seoord  Commissioners,  a  work,  it  is  to  be  feared,  rarely  found  in 
the  advanced  collection  of  the  equity  draughtsman,  and  still  more 
varely  in  the  inchoate  collection  of  the  equity  student,  but  which 
most  assuredly  ought  to  have  a  place  in  both  collections. 


TO  THE  REVEREND   FADER  IN  GOD   THE   BIB8H0P   OF   BATHE, 

CHAUNCEIXER   OF   ENGLOND  (a).  MorffforetwBiek 

V.  J9km  BhW. 
Beseehithmekely  your  pouer  bedewoman  Margarete  Beek,  that  Bill  for  a  mes- 
ther  as  the  fbrsaid  Maigarete  was  seisid  of  a  messuage  and  fifty  u^^^^^' 
acres  of  lond  with  the  appurtenances  in  the  toun  of  Carleton,  not  being  of 
besides  Aneastie  in  the  oountee  of  Lincoln,  in  here  demesne  as  in  ^^^  ^\^^ 
fee,  and  hild  die  seid  messuage  and  the  seid  fifty  acres  of  lond  of  ^^t  of  Right/' 
the  Lord  Scrop,  as  of  his  manoir  of  Carleton  by  foialte,  and  a      On^  plea  of 

Stftt  4  Hen  IV 

pound  of  oomyn  paiable  at  Mihelmaase  by  the  yere  for  al  ^  23,  and  that' 

maner  of  sernoe  unto  the  tyme  that  on  Jolm  Hesill,  otherwise  defendant  had 

cdfid  John  Barker,  the  eighth  yere  of  our  Soveraigne  Lord  the  ^^^^^^ 

Kyng  that  now  is,  sued  a  cessavit  ayenst  the  seid  now  beseecher  land  by  a  judg- 

of  this  same  messuage  and  fifty  acres  of  lond,  supposyng  the  seid  ^/of^  Writ 

of  CessaTit. 
(a)  John  Stafford.— See  Lord  Campbell's  Lives  of  the  Chancellors^ 

vol.  1,  p.  346 
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1845.         messuage  and  fifty  acres  of  lond  to  be  hold  of  hym,  and  that  the 
Man  v.  ^^^^  °^^  beseecher  shuld  have  sesid  of  the  paiement  of  the  seid 

RicKBTTs.         tenne  by  second  yere»  the  whiche  mater  lykid  onto  the  Arche- 
bisshop  of  York  thenne  beyng  Channceller  of  Englond  {a\  by  the 
assent  of  bothe  parties  to  take  the  seid  mater  in  his  gOTemaunce 
and  ordinance,  the  whiche  seid  Archbisshop  of  York  after  the  said 
mater  afore  hym  examined  and  knowen  accorded  the  seid  parties 
Award  and  Or-  in  this  forme,  that  is  to  seye,  he  awardid  and  ordeigned  that 
^iSStorC^  the  seid  now  besecher  shuld  rejoyse  and  hold  the  seid  mes- 
dUnal  Kempe.      suage  and  fifty  acres  of  lond  in  pees  like  as  she  dede  afore,  and 
that  the  seid  John  Hesill  shuld  leve  his  sute  of  the  said  ces- 
savit by  the  whiche  acord  by  the  seid  Bisshop  of  York,  the 
seid  now  besecher  wenyng  that  she  had  be  in  ese,  and  in  pees 
thenne  departed,  and  retoned  ayein  into  here  countre,  after  the 
which  depardyng  the  seid  John  Hesill  proceedid  forthe  in  his  sute 
of  cessavit  unknowyng  to  the  seid  now  besecher,  and  recovered 
the  said  messuage  and  fifty  acres  of  lond  ayenst  the  seid  now 
besecher  by  defaute,  the  accord,  ward,  and  ordinance  of  the  seid 
Archebisshop  of  York  thenne  Chaunceller  of  Engloud  notwithstond- 
yng,  of  the  which  messuage  and  fifty  acres  of  lond,  thus  ayenst 
conscience  and  reson  by  defaute  recovered,  the  seid  now  besecher 
hath  in  lawe  ayenst  the  seid  John  Hesill  no  remedie  ne  recovere 
Writ  of  Right     saf  by  a  writ  of  right,  the  whiche  writ  is  the  utmost  suyt  in  law, 
tmd  cwS^-     and  the  sarrest  and  costelewest  that  may  be  sued  in  the  lawe,  the 
est''  in  the  law.  cost  of  whiche  writ  and  suit  the  seid  now  besecher  is  not  of  myght 
and  power  to  here.     And  so  withoute  your  gracious  socour  and 
helpe  the  foresaid  now  besecher  is  of  the  forseid  messuage  and 
Prayer  that  the  fifty  acres  of  lond  disherite.    Wherfore  plese  hit  to  your  good 
Lord  ChMicel-     gjj^  gracious  lordship  to  consider  thes  premisses  foreseid,  and  that 
amine  the  de-     the  seid  John  afore  you  of  this  foreseid  mater  might  be  examined, 
fendant.  go  that  the  seid  now  besecher  may  have  of  the  seid  messuage  and 

fifty  acres  of  lond  right,  and  that  for  the  love  of  Gfod,  and  in  weye 
of  charite. 

Et  super  hoc  predictus  Johannes  Hesill  venit  in  propria  per- 
sona sua  et  dicit  quod  habetur  quoddam  statutum  tempore  Regis 
Henrici  Quarti  videlicet  anno  regni  sui  quarto  editum  (6)  in  quo 
continetur  quod  ubi  tam  in  placito  reali  quam  personali  post 
jndida  reddita  in  curiis  domini  Regis  partes  qui  per  hujusmodi 
judicia  recupaverunt  multis  temporibus  compellabantur  sub  gra- 
vibus  penis  ad  comparendum  aliquo  tempore  coram  domino  Rege 

(a)  Cardinal  Kempe. — See  Lord     ments  given  sball  continue  until 
Campbell's  Lives,  vol.  1,  p.  344.       they  shall  be  reversed  by  attaint  or 
(6)  4  Hen.  IV.  c.  23.    Judg-     error. 
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et  aliquo  tempore  coram  coneilio  domini  Regis  et  aliquo  tempore  1845.^ 
in  parliamento  ad  respondendam  de  novo  de  hujusmodi  recupe-  ^^^  ^^ 
racionibus  in  curiis  domini  Regis  habitis  in  magnum  detrimentum  Rickbtts. 
hujusmodi  partium  et  in  subversionem  communis  legis  Anglie — 
Ordinatum  est etassensum  quod  post  judicia  reddita  in  curiis  domini 
R^;is  partes  inde  et  heredes  sui  sint  in  pace  quosque  judicium  inde 
sit  adnullatum  per  attinctam  vel  per  errorem  si  error  inde  sit  prout 
usum  fuit  per  legem  terre  temporibus  progenitorum  predicti  regis 
Henrid  quarti.  £t  ex  quo  manifeste  apparet  per  materiam  in 
billa  prefate  Margarete  Beek  contentam  quod  predictus  Johannes 
Hesill  recuperavit  messuagium  et  quinquaginta  acras  terre  pre- 
dictas  versus  eandem  Margaretam  in  curia  domini  Regis  per  legale 
judicium  virtute  cujusdam  brevis  de  cessavit  idem  Johannes  Hesill 
petit  judicium  si  curia  hie  in  materia  predicta  versus  eum  cog- 
noscere  velit  et  petit  judicium  et  quod  curia  eum  inde  totaliter 
dimittere  voluerit.     Dimissus  est  a  curia  quietus  sine  die. 

TO   A    REVERENT   FADUR    IN    GOD,    AND    A    FULL    GRACIOUS   LORDE  gaierine 

MY    LORD    OF   BATHE   THE   CHAUNCELLBR   OF    INGLOND.  Danieli  Y, 

Richard 
Mekelj  besechith  your  povere  oratryce  Katerine,  that  was  the  Belyngburgh, 

wyf  of  on  John  Danyell  of  Brambele,  that  hough  here  safd  hus-  ^^  ^^^  ^^^^* 

bondmras  sole  seised  in  his  demene  as  of  fee  in  certeyn  landes  and 

tenements  in  Esthamme  and  Wolwych,  and  died,  so  that  the  said 

landes  and  tenements  come  to  the  possession  of  on  Richard 

Belyngburgh.    And  your  said  bedwoman  for  poverte  of  here  party 

and  mantenaunce,  and  overledying  of  the  cuntre  be  the  procuryng 

of  the  monyfold  gret  mysdoers  of  the  party  of  the  said  Richard, 

be  this  twenty-second  yere  last  passed,  myght  never  be  suyt  no 

be  trety  come  to  have  here  resonable  partie  of  the  said  landes  and 

tenements,  no  never  shall  withowetyn  your  gracious  lordschip,  and 

socour,  for  your  said  oratrice  for  this  mater  is  to  the  utterest 

empovered  and  destroed,  so  that  in  no  wis  she  is  of  power  to 

sewe  the  commune  law.     Wherfor  lyk  yt  to  your  Grace  to  send 

for  the  said  Richard  to  apere  to  for  you  in  the  Chancellar',  ther 

to  be  examyned  of  the  mater  aforsaid,  so  that  by  you  gracious 

Lord  or  your  ordynaunce  be  trety  or  other  wey  your  said  orattice 

may  have  fynall  ende  in  the  mater  aforsaid  in  the  werke  of  charite. 

Plegii  de  prosequendo — ^Willelmus  Burley .  Johannes  South  (o) . 

(a)  It  has  been  sometimes  sup-  during  the  Chancellorship  of  the 

posed  that  there  were  no  "  Plegii  Bishop  of  Bath,  to  whom    the 

de  Prosequendo,"  prior  to   the  foregoingbillfor  dower  is  address- 

Stat.  15  Hen.  VI.  c.  4,  passed  ed.— [By  that  statute  the  King 

VOL.  II.  D 


34 


REPORTS  IN  CHANCERY. 


1845. 


Man  v. 

RiCKETTS. 


Indorsed — Infrascriptus  Bicardus  in  Cane.  R.  penonaliter  com- 
parens  et  ibidem  super  sancta  Dei  evangelia  juratus  et  examinatus 
ad  veritatem  dicendum  de  materia  in  liac  billa  contenta  dicit  quod 
ipse  est  seisitus  tantum  de  xii  acris  terre  unde  infrascripta 
Katerina  dotari  debet  Et  ulterius  juravit  super  sancta  Dei  evan- 
gelia ad  liberandum  dotem,  prefate  Katerine  de  predictis  xii  acris 
terre  prout  iude  de  jure  dotari  debet  Infrascriptus  Ricardos 
dimissus  est  de  Curia  quietus  sine  die  ex  assensu  partis. 


The  following  is  a  copy  of  the  Questions  sent  by  Lord  Lynd* 
hurst  to  the  Clerks  of  Records  and  Writs,  and  of  their  Certificate 
in  answer.     See  before,  pages  21  and  23. 


Enrolment  of  QUESTIONS   SENT    BY   LORD   LYNDHUR8T   TO   THE   CLERKS   OF 

Decrees.  RECORDS    and    writs. 

Copy  of  The  Lord  Chancellor  requests  the  Clerks  of  Records  and  Writs 

questions  sent     to  certify 
by  Lord  Lynd- 

Ck?ks*^f  R*e.         ^^^'  ^^^^^^^^  *^®  six  months  allowed  to  enrol  a  decree  or 

cordsandWritSp  order  is  computed  bj  calendar,  or  by  lunar  months. 

and  of  their 

certificate  in  2nd.  When  an  order  is  considered  to  be  enrolled  to  prevent  a 

"^'^«'-  re-hearing  or  appeal. 

J.  CoUis,  Regbtrar. 
21st  February,  1845. 


commanded  that  no  writ  of  sub- 
poena should  be  g:ranted  from 
thenceforth  until  surety  were 
found  to  satisfy  the  defendant 
his  damages  and  expenses,  if  so 
be  that  the  matter  could  not  be 
made  good,  which  was  contained 
in  the  bill.]  But  according  to 
the  author's  notes  the  "  Plegii  de 
Prosequendo/'  are  as  ancient  as 
any  bills  that  have  been  preser- 
ved. He  has  observed  their 
names  occasionally  endorsed  on 


bills  or  petitions  presented  before 
— in  like  manner  as  upon  those 
presented  since — the  date  of  the 
stotute  of  Hen.  VI.  These 
"  Plegii  de  Prosequendo/'  under- 
took for  the  plaintiff  to  make 
satisfaction  to  the  defendant  for 
his  expenses  and  damages  caused 
by  the  suit,  in  case  the  pLuntiff 
should  not  be  able  to  prove  his 
complaint.  See  further  the  Ap- 
pendix to  the  present  volume. 
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CERTIFICATE    IN   ANSWER   TO   THE    ABOVE    QUESTIONS.  ^  ^ 

Man  v. 

To  the  Right  Honourable  the  Lord       Rickbtts. 
High  Chancellor  of  Great  Britain. 

The  Clerks  of  Records  and  Writs  humbly  certifj  unto 
your  Lordship 

Ist.  That  the  six  months  allowed  to  enrol  a  decree  or  order^ 
are  by  the  practice  of  the  Court  computed  by  calendar  months. 
This  practice  has  existed  during  all  the  personal  knowledge  of  the 
Senior  Clerk  of  Records  and  Writs,  viz.,  near  sixty  years,  and  it 
is  so  stated  in  a  precedent  book  kept  by  the  late  Mr.  Deaves, 
formerly  Secretary  at  the  Rolls,  who  died  in  1791,  and  which 
book  is  considered  of  high  authority  (a) .  It  is  also  so  stated  to  us 
by  the  present  deputy  to  the  Secretary  of  Decrees,  who  has  held 
that  office  (with  the  exception  of  a  short  interval)  upwards  of 
forty-six  years^  and  who  has  always  acted  thereon,  and  we  have 
never  known  that  practice  controverted. 

2nd.  That  a  decree  or  order  is  to  be  considered  enrolled,  so  as 
to  prevent  a  re-hearing  or  appeal,  when  the  docket  of  the  enrol- 
ment is  signed  by  the  Lord  Chancellor,  or  is  left  with  the  Secre- 
tary of  Decrees,  or  his  deputy,  for  that  purpose,  provided  no 
caveat  has  been  entered,  or  is  then  in  force,  to  impede  the  enrol- 
ment thereof.     Dated  the  27th  February,  1845. 

J.  A.  Berrey. 

John  Veal. 

F.  Bedwell. 

S.  C.  Ward. 


A  FURTHER  point  was  incidentally  raised  in  this  case.     The  It  is  not 

bill  was  originally  filed  by  the  plaintiff  Man  the  creditors'  p^s^'d  enter 

assignee  under  a  bankruptcy,  and  the  plaintiff  Lackington  ?^decree  pend- 

the  official  assignee.     The  plaintiff  Man  died  before  the  the  suit  occa 

hearing  of  the  cause.     No  new  creditors'  assignee  was  ap-  "i^th  o/a  sole 

pointed  (J).     The  plaintiff  Lackington  died  after  the  hearing  V^^^- 

(a)  See  the  Appendix  to  the  {b)  See  a  subsequent  page  of 

present  volume.  the  present  work. 

d2 
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1845^         of  the  cause.    The  plaintiff  Turquand  was  the  new  official 
Man  v.  assignee,  and  was  substituted  as  plaintiff  in  July,  1844.     In 

the  mean  time,  27th  April,  1 844,  pending  the  defect  in  the 
suit  occasioned  by  the  death  of  the  sole  plaintiff  Lacking- 
ton,  the  decree  was  passed  and  entered  in  the  usual  way. 
It  was  contended  on  the  part  of  the  defendant  T.  B.  Ricketts, 
that  it  is  irregular  to  pass  and  enter  a  decree  whilst  the 
suit  is  abated,  or  has  become  defective,  by  reason  of  the 
death  of  one  of  several  defendants,  much  more  when  it  has 
become  defective  by  the  death  of  the  sole  plaintiff. 

Lord  Ltndhurst  said  that  a  decree  when  dra\m  up, 
passed,  and  entered,  bears  date  the  day  on  which  it  is  pro- 
nounced, and  it  has,  therefore,  relation  back  to  that  day. 
It  follows  that  it  is  unaffected  by  any  event  subsequent  to 
that  day.  The  solicitor  of  the  deceased  plaintiff  or  defend- 
ant having  the  usual  notice  of  passing  the  decree,  it  was, 
as  he  had  learned  from  the  registrars  of  the  court,  quite 
regular  to  pass  and  enter  the  decree  pending  any  abate- 
ment, or  defect,  occasioned  by  the  death  of  a  plaintiff  or  de- 
fendant. It  was  not  the  practice  of  the  Court  to  wait  until 
a  bill  of  revivor  or  supplement  was  filed,  or  the  defect  other- 
wise supplied.  The  conclusion  was,  that  it  was  not  irre- 
gular in  the  present  case  to  pass  and  enter  a  decree  pend- 
ing a  defect  in  the  suit  occasioned  by  the  death  of  a  sole 
plaintiff. 


Old  practice  as  In  this  part,  as  in  other  parts,  of  our  practice,  there  has  been 
*^8  dwrin  ^*"  ®^°^®  ^*°^  °^  uniformity.  In  3  Reports  in  Chancery,  41,  there 
an  abatement  of  is  the  following  note  of  a  case: — 2nd  Dec.  21  Car.  II.,  Pew 
the  suit.  plaintiff,  Cadmore  defendant.     The  plaintiff  an  administrator,  and 

after  a  decree  pronoonced  died  before  entry  of  the  order,  and  the 

entry  is  suspended  by  the  administrator  de  bonis  non,  &c. 

This  obscure  note  has  been  understood  as  showing  that  in  the 

reign  of  Charles  II.  it  was  considered  irregular  to  enter  a  decree, 

whilst  the  suit  was  abated. 

If  after  judgment  defendant  die,  plaintiff  may  not  enter  his 

decree. — MS.  temp.  Jac.  I. 
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The  well-known  case  of  Bertie  v.  Lord  Falkland,  Dickens,  25,  1845. 

wonld,  if  Dickens  could  be  here  trusted,  also  be  an  authority  for  the  j^^^  ^ 
position  that  formerly  a  decree  could  not  be  passed  and  entered  Rickbttb. 
after  the  death  of  one  of  the  parties,  and  before  the  suit  was  reviyed ;  Case  of 
but  there  are  so  many  inaccuracies  in  Dickens  which  the  infor-  |»2J/^ 
mation  afforded  by  other  reports  of  the  case  enable  us  to  disooyer,  Dickens,  25. 
that  it  is  difficult  to  rely  upon  his  statement  of  a  point,  the  accu- 
racy of  which  there  are  no  such  means  of  testing.  The  statement 
of  Dickens  shall  be  given  verbatim  with  some  remarks  printed 
between  crotchets. — ^The  cause  was  heard  26th  January  1677. 
[The  cause  was  heard  Hilary  Term,  9  Will.  III.  1697  (a).  The 
decree  is  dated  26th  January,  1697  (6),  Lords'  Journals,  vol.  16, 
p.  241.]  There  was  an  appeal  to  the  House  of  Lords  on  the 
minutes  of  the  decree.  [This  seems  very  probable.  The  decree 
is  dated  26th  January,  1697,  and  the  appeal  came  on  for  hearing 
in  the  House  of  Lords,  10th  March,  1697,  Lords'  Journals,  vol. 
1 6,  p.  230,  and  yet  in  the  case  of  Lord  Macclesfield  v.  Fitton, 
3rd  May,  1689,  it  was  referred  to  the  Lords  Commissioners  of 
the  Great  Seal  to  rehear  the  cause,  there  being  as  yet  no  decree 
enrolled.  Macqneen's  Pract.  p.  118.]  All  rested^  and  the 
decree  remained  undrawn  until  the  suit  abated  by  the  death  of 
Ijord  Falkland.  [The  Lord  Falkland  who  was  a  party  to  this 
suit  was  Lucius  Henry,  the  fifth  Viscount.  He  did  not  die  until 
the  31st  of  December,  1 730— Douglas,  Peerage  of  Scotland.]  The 
plaintiff  applied  to  have  the  decree  drawn  nunc  pro  tunc.  [There 
were  two  suits,  Bertie  v.  Lord  Falkland,  the  original  suit,  and 
Lord  Falkland  v.  Bertie,  the  cross  suit.  In  the  original  suit  the 
plaintiffs  were  the  Honourable  James  Bertie,  and  Elizabeth  his 
wife,  who  claimed  a  certain  estate.  The  decree  of  the  Court  of 
Chancery  had  dismissed  their  bill,  but  the  order  of  the  House  of 
Lords  reversed  the  decree  of  the  Court  of  Chancery,  and  adjudged 
the  estate  to  Elizabeth  Bertie  for  life,  with  remainder  to  Lord 
Falkland,  giving,  however,  no  directions  to  the  Court  of  Chancery 
to  execute  the  order.  Elizabeth  Bertie  died  September,  1715, 
(Lords'  Journals,  vol.  20,  p.  262),  and  the  application  chronicled 
by  Dickens,  Nov.  1715,  was  no  doubt  an  application  by  Lord 
Falkland  in  consequence  of  that  event.     It  is  not  probable  that 

(a)  Holt,  230;  2  Vem.  333 ;  3  (6)  CoUea'    Pari.    Cases,  page 

Ch.  Ca.  129:   12  Mod.   182;  1  10,  has  the  25th  January,  1696, 

Salk.  231.     In  2  Freem.  220,  the  as  the  date  of  the  decree.    This 

hearing  is  erroneously  assigned  is  a  mistake. 
to  Michaehnas  Term,  1697. 
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1845.         the  application  was  an  application  that  the  decree  of  the  Court 
^^^   "  of  Chancery  should  be  drawn  nunc  pro  tunc.     It  is,  however, 

R1CKRTT8.  probable  that  the  application  was  an  application  for  giving  effect  in 
some  way  to  the  order  of  the  House  of  Lords.]  It  was  objected 
that  the  suit  being  abated  ought  to  be  revived. — The  following 
is  the  copy  from  Dickens  of  Lord  Cowper's  judgment. — Lord 
Chancellor  said,  '*  that  the  drawing  up  of  a  decree  was  as  material 
a  thing  as  could  be  taken  care  of,  and  to  pass  and  enter  a  decree 
nunc  pro  tunc  was  to  debar  the  representative  of  the  deceased 
party  from  taking  that  course  he  might  be  advised,  therefore 
the  suit  ought  to  be  revived  before  the  decree  be  passed  and 
entered  nunc  pro  tunc,  and  this  Court  cannot  execute  a  decree  of 
the  House  of  Lords  but  by  their  order." 

The  last  line  of  Lord  Cowper's  judgment  can  leave  little  doabt 
that  the  decree  mentioned  by  Dickens  was  not  the  decree  of  the 
Court  of  Chancery,  but  the  order  of  the  House  of  Lords.  Inde- 
pendently of  the  circumstance  already  mentioned,  that  the  order 
of  the  House  of  Lords  gave  no  directions  to  the  Court  of  Chan- 
cery to  execute  the  order,  a  circumstance  apparently  alluded  to  by 
Lord  Cowper,  may  it  not  reasonably  be  doubted  whether  the  ex 
parte  order,  that  an  order  of  the  House  of  Lords  may  be  an  order 
of  the  Court  of  Chancery,  can  be  regularly  made  during  an  abate- 
ment of  the  suit  ? 

The  conjecture  above,  as  to  the  nature  of  the  application  to 
Lord  Cowper,  is  strengthened  by  some  subsequent  proceedings  in 
the  House  of  Lords.  In  January,  1715,  Lord  Falkland  presented 
a  petition  to  the  House  of  Jjords  stating  the  decree  of  the  Court 
of  Chancery,  and  the  reversal  of  that  decree  by  the  judgment  of 
the  House,  and  that  pursuant  to  such  judgment  Mr.  Bertie  and 
Elizabeth  his  wife  enjoyed  the  estate  till  September,  1715,  when 
Elizabeth  Bertie  died,  whereby  the  estate  was  vested  in  Lord 
Falkland.  The  petition  prayed  that  the  order  or  judgment  of  the 
House  might  be  revived  and  carried  into  execution.  The  petition 
was  referred  to  a  committee,  who,  after  hearing  counsel,  made  a 
report  recommending  an  order.  The  report  was  agreed  to,  and 
the  order  was  made  by  the  House.  This  order  contained  proper 
directions  to  the  Court  of  Chancery  for  carrying  into  execution 
the  judgment  of  the  House  of  Lords.  The  petition,  report,  and 
order  may  be  seen  in  the  Lords*  Journals,  vol.  20,  pages  262 
and  263. 

In  Sheffield  v.  The  Duchess  of  Buckinffham[Mre,]  West,  673, 
June,  1 739,  it  was  said  on  the  one  side  that  decrees  were  constantly 
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entered  after  al>atement  by  death  of  parties.    This  was  admitted         1846. 


on  the  other  aide,  and  the  observation  was  made,  that  as  to  the  «, 

case  of  entering  orders  after  the  party's  death,  orders  are  supposed  Ricketts. 

to  be  entered  in  Court  on  the  day  on  which  they  are  pronounced. 


Frere,  plaintiff,  against  Ewre,  defendant,  which  was  heard  20  Some  cases  as 
Januarii,  9  Car.  I.,  where  the  defendant  Ewre  would  have  had  the  ^en^®of°™^e- 
administration  of  Ewre  to  sign  and  enrol  a  d  ecree  pronounced  in  cree  during  an 
Frere's  Hfetime,  and  upon  a  reference  to  the  Six  Clerks  they  cer-  abatement  of 
tified  they  could  not  by  the  course  of  the  Court.     3  Reports  in 
Chancery,  41. 

This  very  inaccurate  note  has  been  generally  understood  as 
meaning  that  the  Six  Clerks  certified  that  the  decree  could  not  be 
signed  and  enrolled,  the  suit  having  become  abated  by  the  death 
of  Frerc. 

Sabyne,  plaintiff,  and  Allen,  defendant,  22nd  Feb.  20  Car.  II. 
A  decree  made,  and  ordered  that  if  the  defendant  died  before 
Easter,  yet  that  the  plaintiff  may  afterwards  enrol  it.  3  Hep.  in 
Chan.  41. 

In  Teavely  v.  Teavely,  3  Rep.  in  Chan.  25, 41,  May,  22  Car.  II. 
and  Feb.  1671,  a  party  had  died  before  the  decree  was  signed  and 
enrolled.  There  was  a  bill  of  review  (a),  upon  the  hearing  of  which 
it  was  ordered  that  there  should  be  a  trial  at  law  upon  this  point, 
whether  the  party  was  dead  or  not  at  the  time  of  signing  and  en- 
rolling the  decree.  A  verdict  was  found  for  the  plaintiff,  and  the 
case  coming  to  a  hearing  before  Lord  Keeper  Bridgman,  assisted  by 
Lord  Chief  Justice  Hale,  and  other  judges,  before  any  determina-  ' 

tion  of  the  cause  they  would  be  satisfied  with  precedents,  where  a  I 

decree  signed  and  enrolled  after  the  death  of  the  party,  hath  been 

for  that  cause  only  of  the  death  of  the  party  before  signing  and  , 

enrolling  reversed.     Precedents  were    produced,   and    amongst  I 

others  Frere,  plaintiff,  against  Ewre,  defendant,  20  January,  9  Car. 
I.  printed  above.  The  reporter  says  these  precedents  did  not 
satisfy,  and  thereupon  the  bill  was  dismissed  unless  cause. 

In  Clapham  v.  Phillips,  Rep.  temp.  Finch,  169,  26  Car.  II.  | 

1 674,  Lord  Nottingham  declared  that  the  decrees  of  the  Court  ' 

ought  to  take  effect  from  the  time  the  judgment  of  the  Court  was  | 

(a)  Irregularity  in  the  enrol-  189.      The    modem  practice  of 

meat  of  a  decree  is  a  ground  for  proceeding  in  such  cases  by  mo-  I 

a  bill  of  review. — Old  MS.    See  tion  is  more  expeditious,  more  | 

also  Gilbert's  Forum  Romanum,  cheap,  and  more  convenient. 
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1845.  given,  and  the  decree  pronounced  in  the  cause,  and  that  the 
j^j^^^'  death  of  the  parties  ought  not  to  hinder  the  enrolment  thereof 

RicKETTs.  in  some  conTenient  time,  for  otherwise  it  might  create  new 
trouble  and  expenses  to  the  party  living.  If  it  should  be  other- 
wise, then  the  decrees  of  that  Court,  which  was  the  highest  court 
of  relief,  would  signify  less  than  judgments  at  common  law,  for 
those  take  effect  in  the  same  term  and  at  the  same  time  the 
verdict  is  given,  notwithstanding  the  death  of  the  parties,  and 
though  'tis  not  entered  on  the  roll  or  recorded  till  the  next  term 
after. 

In  Jnon,  2  Ch.  Ca.  227,  23rd  Feb.  1676,  a  motion  was  made 
that  the  decree  might  be  enrolled,  notwithstanding  the  defendant 
was  dead  [and  it  may  be  presumed  the  suit  was  not  revived]. 
Lord  Nottingham  said  it  is  so  at  law.  If  judgment  be  pro- 
nounced it  shall  be  entered  though  the  party  die.  Let  it  be  so 
here  now. 

In  Sheffield  v.  Duchess  of  Bw:kinffham[shire,']  West,  673,  June, 
1739  ;  S,C,  Ambler,  586,  there  was  a  reference  to  the  Master  to 
see  whether  the  decree  was  regularly  signed  and  enrolled.  The 
Master  by  his  report  certified  that  it  appeared  that  the  order  for 
signing  and  enrolling  the  decree  nunc  pro  tunc  was  made  in  two 
causes,  in  one  of  which  the  infant  [Edmund]  Duke  of  Buckingham- 
[shire]  was  mentioned  to  be  plaintiff,  and  in  the  other  defendant, 
although  he  was  then  dead  and  before  the  suit  was  revived  against 
his  heirs  at  law.  Therefore  the  Master  conceived  that  the  decree 
was  not  regularly  signed  and  enrolled.  Exceptions  being  taken 
to  the  Master's  report,  the  same  came  on  to  be  argued  before 
Lord  Hardwicke.  For  the  exceptions  it  was  said,  it  was  not 
necessary  that  all  parties  should  be  living  at  the  time  of  the  enrol- 
ment of  the  decree ;  that  no  notice  was  given  to  any  person  of  the 
signing  and  enrolling  of  a  decree.  There  was  no  difference 
between  enrolling  a  decree  in  this  Court  and  entering  a  judgment 
at  common  law.  For  the  Master's  report  it  was  said  three  of  the 
clerks  in  Court  declared  that  they  had  always  taken  the  practice 
of  the  Court  to  be,  that  after  the  death  of  a  material  party  the 
decree  could  not  be  signed  and  enrolled  against  that  party,  and 
they  had  known  bills  of  revivor  brought  for  that  purpose. 

Lord  Chancellor, — After  hearing  several  of  the  clerks  in  Court, 
most  of  whom  that  were  heard  this  day  certified  that  they  thought 
that  the  enrolment  was  regular — I  argued  the  case  at  large  and 
delivered  my  opinion  that  the  enrolment  was  regular,  and  that  the 
authorities  produced  supported  it,  and  that  it  was  like  the  case  of 
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entering  up  a  judgment  at  law  after  the  death  of  the  party  on  the         1845. 
roll.     I  took  notice  that  here  were  material  parties  living  at  the  *|       ' 
tiikie  of  the  enrolment,  so  that  the  cause  was  still  in  Court ;  that  Rickstts. 
it  was  agreed  to  he  regular  as  to  the  parties  surviving,  and  I  know 
no  instance  of  two  enrolments  of  the  same  decree. 


It  may  he  mentioned  that  in  the  seventeenth  century,  or  at 
least  in  the  early  part  of  it,  it  was  not  uncommon  to  present  peti- 
tions to  the  Lord  Chancellor  that  decrees  might  not  he  signed 
and  enrolled. — ^Author's  MSS. 


Feb.  10,12.17, 
19,  and  24, 

THE  ELECTRIC  TELEGRAPH  COMPANY  r.  .  ^^^^'  . 
JOHN  NOTT,  JOHN  GAMBLE,  AND  DOUGLAS  Jh.  El.ct«ic 
PITT  GAMBLE.  CoMPANvr. 

NOTT. 

This  was  a  motion  on  the  part  of  the  plaintifis  by  way  of  General  rule 

appeal  from  an  Order  of  the  Vice-Chancellor  of  England  ought  not  to 

of  the  13th  of  January,  1847,  by  which  Order— after  re-  g^^jj  ^f^  » 

citing  a  motion  by  the  plaintiffs  that  the  defendants  might  an  injunction, 

be  restrained  by  the  injunction  of  the  Court  from  directly  — thelegalright 

or  indirectly  making,  using,  exercising,  putting  in  practice  ^jj^^^*^^^ 

or  vending  the  invention  and  improvements  respectively  result  such  legd 

mentioned  in  the  several  patents    in    the    bill    respec-  estabiuhed:  or 

tively  mentioned,  bearing  date  respectively  the  12th  of  ~J*j^^^.^* 

June,  1837,  the  2l8t  of  January,  1840,  and  the  8th  of  puted— that 

mm  14*  ^^^  tucts  com- 

September,  1842,  or  any  of  them,  or  any  part  thereof  plained  of  are  a 

respectively,  and  from  in  any  wise  counterfeiting,  imitating,  ^^Bxl^OTtion** 

or  resembling  the  same  or  any  of  them,  or  any  part  thereof  where  the  sole 

— it  was  ordered  that  the  motion  should  stand  over  with  validity  of  a 

liberty  for  the  plaintifls  to  bring  such  action  or  actions  ^^haTbeen 

against  the  defendants,  or  either  of  them,  as  they  might  be  exclusive  enjoy- 

^  ment  under  it 

for  a  reasonable 
time.  The  Court  will  in  such  a  case  interpose  by  injunction,  until  the  invalidity 
of  the  patent  has  been  ascertained  at  law. 

But  where,  though  the  validity  of  a  patent  is  not  disputed,  yet  there  is  con- 
flicting evidence  upon  the  question  of  infringement,  the  general  rule  applies, 
and  the  Court  will  not  grant  an  injunction,  until  it  has  been  aacertained  by  a 
trial  at  law  that  there  has  been  an  infringement. 
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^^^'        advised,  and  either  party  was  to  be  at  liberty  to  apply  to 


Thb  Electbic  the  Court  as  there  should  be  occasion. 

C^MPj^l  The  affidavits  on  the  part  of  the  plaintifls  stated  that  the 

NoTT,  plaintifls  were  by  assignment  and  an  Act  of  Parliament  (a) 


The  clause  now 
inserted  in 
patents,  limit  < 
ing  the  liberties 
and  privileges 
thereby  granted 
to  twelve 
persons. 


(a)  An  Act  for  Forming  and 
Regulating  "The  Electric  Tele- 
graph Company,"  and  to  enable 
the  said  Company  to  work  certain 
Letters  Patent,  9th  Vict.  cap.  xliv. 
The  act  recites  that  whereas  in 
the  said  several  letters  patent,  or 
some  of  them,  were  contdned 
conditions  or  provisoes  against 
the  said  letters  patent  respec- 
tively, or  the  privileges,  benefits, 
and  advantages  thereby  respec- 
tively  granted,  becoming  vested 
in,  or  in  trust  for,  more  than  the 
number  of  twelve  persons  or  their 
representatives  at  any  one  time, 
as  partners  dividing  or  entitled  to 
divide  the  benefits  or  profits  ob- 
tained by  reason  of  the  same 
letters  patent  respectively:  And 
whereas  the  said  invention 
had  been  found  to  be  of  great 
public  benefit  and  utility,  and 
it  was  desirable  that  the  same 
should  be  brought  into  more  ex- 
tensive use,  and  that  object  would 
be  greatly  promoted  if  the  said 
patent  privileges  were  permitted 
to  be  vested  in  a  company  con- 
sisting of  more  than  twelve  per- 
sons, with  the  powers,  and  under 
the  provisions  hereinafter  con- 
tained, but  the  same  could  be 
eflfected  without  the  aid  and  autho- 
rity of  parliament,  &c. 

The  following  is  a  copy  of  the 
clause  now  inserted  in  patents 
limiting  the  liberties  and  privi- 
leges thereby  granted  to  twelve 
persons.— Provided  likewise  never- 
theless,   and    these   our   letters 


patent  are  upon  this  express  con- 
dition, that  if  at  any  time  here- 
after these  our  letters  patent,  or 
the  liberty  and  privileges  hereby 
by  us  granted,  become  vested  in 
more  than  the  number  of  twelve 
persons  or  their  representatives 
at  any  one  time,  as  partners  divi« 
ding  or  entitled  to  divide  the 
benefit  or  profit  obtained  by 
reason  of  these  our  letters  patent, 
reckoning  executors  or  adminis- 
trators as  and  for  the  single  per- 
son whom  they  represent  as  to 
such  interest  as  they  are  or  shall 
be  entitled  to  in  right  of  such 
their  testator  or  intestate,  that 
these  our  letters  patent  and  all 
liberties  and  advantages  whatso- 
ever hereby  granted  shall  utterly 
cease,  determine,  and  become  void, 
anything  hereinbefore  contained 
to  the  contrary  thereof  in  anywise 
notwithstanding.  Provided  that 
nothing  herein  contained  shall 
prevent  the  granting  of  licenses  in 
such  manner,  and  for  such  consi- 
derations as  they  may  by  law  be 
granted. 

This  is  the  new  clause  inserted 
in  all  patents  granted  since  May, 
1832.  Mr.  Carpmael,  Law  of 
Patents,  page  79,  2nd  edit.,  1836, 
says  that  such  new  clause  has 
been  inserted  on  the  principle 
that  the  number  of  persons 
actually  claiming  as  partners  in 
the  invention  shall  be  restricted 
to  twelve,  whilst  there  shall  be 
no  limit  to  the  granting  of  licenses 
to    any  number   of   persons   to 
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the  proprietors  of  the  three  patents  mentioned  in  the  no-         1847. 


tice  of  motion,  the  same  being  for  an  invention  entitled  ^^for  thb  Elbctaic 
Improvements  in  ffivins  Signals  and  soundine  Alarums  in  TEL»oaAPH 

«^  O  O         O  O  COMPANT  V. 

distant  places  by  means  of  Electric  Currents  transmitted  Norr. 
through  MetaUic  Gircuits.^^  That  the  invention  was  alto- 
gether new,  and  was  a  highly  useful  and  valuable  invention, 
and  was  calculated  to  be^  and  had  been  found  to  be,  of 
the  very  greatest  importance.  That  prior  to  the  grant  of 
the  plaintiff^s  patents,  the  agency  of  electro-magnetism 
had  never  been  practically  applied  to  the  purpose  of  tele- 
graphic communication.  That  prior  to  such  time  the 
subject  of  electric  telegraphing  was  not  mentioned  in  the 


make,  OBe,  or  sell  the  invention, 
provided  the  consideration  re- 
ceived for  such  licenses  is  not 
divided  amongst  more  than  twelve 
persons,  and  that  by  this  chan- 
ging of  the  clause  doubts  and 
difficulties,  which  formerly  existed 
have  been  removed.  Mr.  Carpmael 
adds  that  the  object  of  the  clause 
is  to  prevent  an  extended  part- 
nership, at  the  same  time  to  grive 
as  much  facility  as  possible  to  the 
sale  and  licensing  of  useful  inven- 
tions. That  this  is  a  boon  to 
patentees,  as  an  inventor  may  now 
have  the  assistance  of  a  sufficient 
number  of  persons  to  enable  him 
to  mature  an  invention,  however 
intricate  it  may  be,  whilst  the 
public  is  protected  from  injury 
from  any  specious  projects,  the 
patentee  being  limited,  in  making 
shares  of  the  direct  interest  in  his 
patent,  to  a  number  too  small  to 
produce  any  very  seriously  bad 
consequences. 

A  copy  of  the  old  clause  insert- 
ed in  patents  granted  before 
May,  1832,  limiting  the  liberty 
and  privileges  granted  to  five 
persons,  may  be  seen  in  the  appen- 


dix  to    Mr.    Carpmael's    book, 
page  xii. 

Mr.  Carpmael  observes  that  the 
old  clause  was  introduced  in  con- 
formity with  the  act  of  George  L, 
[6  Geo.  I.  c.  18.  the  Bubble  Act,] 
which  prohibited  joint-stock  com- 
panies, and  was  intended  to  pre- 
vent the  jobbing  in  a  patent  right 
by  making  and  selling  transferable 
shares,  as  it  was  considered  that  a 
large  number  of  persons,  having  a 
monopoly  of  such  a  description 
in  their  hands,  might  work  it  to 
the  prejudice  of  the  public  by 
holding  out  attractive  schemes  for 
the  investment  of  money;  and  that 
the  words  of  this  clause  were  so 
special  that,  if  taken  to  the  letter, 
might  almost  be  deemed  capable 
of  rendering  any  patent  void, 
where  more  than  five  persons 
were  interested,  whether  directly 
or  indirectly.  That  the  act  of 
Geo.  I.  was  repealed  by  two  acts 
passed  5  &  6  Geo.  IV.,  [5  Geo. 
IV.  c.  114,  6  Geo.  IV.  c.  91,]  yet 
the  subject  [the  special  words  of 
the  clause]  not  having  been  before 
brought  before  the  attorney-gene- 
ral, there  was  but  a  slight  altera- 
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tion  made  in  the  clause  at  the 
time    the    repealing    acts   were 


1847.         best  scientific  works.     That  from  the  dates  of  the  patents 

The  Elict&ic  the  patentees  and  their  assigns,  including  the  plaintifib,  had, 

Compant'v.      ^^^^  *°  immaterial  exception,  been  in  the  undisputed  use, 

NoTT.  enjoyment,  and  exercise  of  the  patents,  and  the  exclusive 

privileges  thereby  granted.   That  the  defendants  had  lately 

infringed,  and  were  still  infringing,  the  patents  by  erecting 

and  setting  up  on  premises  belonging  to  the  London  and 

North- Western  Railway  Company  an  electric  telegraph, 

with  the  requisite  batteries,   telegraphic   wires,   drawing 

patent,  he  took  an  opportunity 
of  bringing  the  subject  before  Sir 
T.  Denman,  then  His  Majesty's 
Attorney-General,  who  was  of 
opinion  that  the  restricting  the 
number  to  five  persons  was  preju- 
dicial to  inventors,  the  more  parti- 
cularly as  from  the  very  special 
language  of  the  clause  certain  de- 
scriptions of  licenses  might  be 
construed  into  such  an  interest  as 
would  give  a  direct  right  in  the 
letters  patent.  Under  the  cir- 
cumstances the  Attorney-General 
wrote  his  opinion  that  he  saw  no 
reason  for  retaining  the  clause  in 
its  then  present  form,and  expressed 
his  willingness  to  make  such  alter- 
ation as  might  be  desirable,  on 
the  one  hand  to  secure  the  public, 
and  on  the  other  hand  to  make  it 
most  beneficial  to  the  patentee, 
provided  the  consent  of  the  Board 
of  Trade  was  obtained.  This  opi- 
nion was  handed  to  the  Board  of 
Trade  for  its  sanction,  and  the 
most  prompt  attention  was  given 
to  the  subject  by  Lord  Auckland, 
then  President  of  that  Board,  and 
it  was  ultimately  agreed  that  the 
claase  should  be  struck  out  and 
another  substituted. 

The  clause  so  substituted  is 
that  printed  in  the  early  pert  of 
this  note. 


Mr.  Carpmael  then  states  that 
having  been  acquainted  for  many 
years,  with  the  difficulties,  which 
had  from  time  to  time  been  expe- 
rienced by  patentees  in  making 
general  any  new  invention,  by 
reason  of  the  restricting  the  num- 
ber of  persons  interested  in  letters 

*  The  alteration  made  consisted 
merely  in  the  omissioD  of  the  word*— 
that  if  the  patentee,  his  executors,  or 
administrators,  or  any  person  or  persons, 
which  shall  or  may  at  any  time  or 
times  hereafter  during  the  continuance 
of  thb  prant,  have  or  claim  any  rig^ht, 
title,  or  interest  in  law,  or  equity,  of, 
in,  or  to  the  power,  privilege,  and 
authority  of  the  sole  use  and  benefit  of 
the  said  invention  hereby  granted, 
shall  commit,  or  do,  or  procure  to  be 
committed  or  done,  any  act,  matter,  or 
thing  whatsoever,  during  such  time,  as 
such  person  or  persons,  shall  have  any 
right  or  title  either  in  law  or  equity,  in 
or  to  the  said  premises,  which  will  be 
contrary  to  the  true  intent  and  meaning 
of  a  certain  Act  of  Parliament  entitled, 
&c.  [the  Bubble  Act],  that  then  these 
our  letters  patent,  and  all  liberties  and 
advantages  whatsoever  hereby  granted, 
shall  utterly  cease,  detenniue,  and  be- 
come void,  anything  hereinbefore  con- 
tained to  the  conUtiry  thereof  in  any- 
wise notwithstanding.  —  Hands  on 
Patents,  pp.  43—45, 1808. 
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posts  and  other  supports,  winding-up  apparatus  and  other  1847. 
contrivances.  That  the  defendants  alleged  that  the  electric  thb  Electric 
telegraph  and  apparatus  erected  and  set  up  by  them  were  Telbohaph 
according  to  the  specification  of  a  certain  patent  dated  Nott. 
20th  January,  1846,  for  an  invention  entitled  ^^  Certain 
Improvements  in  the  means  of  communicating  Intelligence 
from  one  place  to  another,^  and  which  patent  belonged  to 
the  defendants.  That  the  said  telegraph  and  apparatus  so 
erected  and  set  up  by  the  defendants  were,  however,  made 
and  constructed  according  to  the  specifications  of  the  three 
patents  belonging  to  the  plaintiffs.  That  the  alleged  in- 
vention and  improvements  described  in  the  specification  of 
the  patent  belonging  to  the  defendants  were  not  new,  but 
that  the  same  were  imitations  of,  and  were  in  principle,  and 
in  an  material  respects,  the  same  as  the  invention  and  im- 
provements, or  parts  thereof,  qiecified  and  described  in  the 
specifications  of  the  three  patents  belonging  to  the  plain- 
tiflb,  and  the  difierences  between  the  same  were  merely 
colourable  variations  introduced  for  the  purpose  of  giving 
an  appearance  of  novelty  to  the  invention  claimed  by  the 
patent  belonging  to  the  defendants. 

The  affidavits  of  the  defendants  stated,  on  the  contrary, 
that  the  electric  telegraph  of  the  defendants  was  in  its 
principle  of  action  and  its  mechanism  and  working  details 
essentially  and  materially  difierent  from  the  electric  tele- 
graph of  the  plaintiffi.  That  the  electric  telegraph  of  the 
defendants  did  not  imitate  or  infringe  the  electric  telegraph 
of  the  plaintifis  in  the  mechanical  arrangements,  or  means, 
by  which  the  respective  ends  were  obtained,  although 
directed  to  the  production  of  corresponding  results,  namely, 
communicating  intelligence  from  one  place  to  another  by 
means  of  telegraphic  signals.  That  electricity,  magnetism, 
and  galvanism  were  employed  and  publicly  known  in  this 
country  and  abroad  for  the  purposes  of  telegraphic  com- 
munication long  before  the  dates  of  the  patents  belonging 
to  the  plaintifis.  That  the  principle  of  those  patents  was 
old.    That  there  were  works  as  to  the  application  of  elec- 
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1847.         tricity  to  telegraphic  communication  long  before  the  dates 


Tbk  Elkctkic  of  the  plaintiiis'  patents,  and  that  such  works  were  well 

CoMf^'"       known  to  scientific  men  in  this  country,  and  to  others  enr 

Norr.  gaged  in  the  application  of  electricity,  most  of  such  works 

becoming  known  to  them  immediately  on  publication.  That 

many  of  the  arrangements  and  applications  included  in  the 

plaintifis^  patents^  and  thereby  claimed  to  be  invented  by  the 

patentees,    were  commonly   and  publicly  known  in  this 

country  long  before  the  dates  of  the  patents  (a). 

'  Models  of  the  invention  claimed  by  the  plaintiffi,  and  of 

the  invention  claimed  by  the  defendants,  were  produced, 

and  the  modes  by  which  the  former  ^'gave  signals  and 

sounded  alarums  in  distant  places,^  and   the  modes  by 

which  the  latter  ^'communicated  intelligence  firom  one  place 

to  another^'  were  exhibited.  ^ 

The  marginal  note  will  show  that  the  case  was  argued  at 
great  length.    It  was  also  argued  with  unusual  zeal.    In  the 


(a)  The  whole  of  the  affidavits 
were  printed,  and  form  133  pages, 
folio.  The  copy  used  for  the 
present  report  has  been  deposited 
by  the  author  in  Lincoln's  Inn 
Library. 

Alphabetical  list  of  the  depo- 
nents,  exclusive  of  the  parties  in- 
terested, the  persons  in  their 
employ,  and  the  different  solicitors 
and  their  clerks. 

Bachhoffher,  George  Henry, 
Professor  of  Natural  Philosophy, 
of  Queen's  College,  Guernsey, 
and  Lecturer  at  the  Polytechnic 
Institution. 

Brande,  William  Thomas,  Pro- 
fessor of  Chemistry  and  Natural 
Philosophy. 

Bf  ittan,  John  Raymond,  Clock 
Maker  and  Mechanician. 

Brunei,  Isambard  Kingdom, 
Civil  Engineer. 


Carpmael,  William,  Civil  Engi- 
neer. 

Cooper,  John  Thomas,  Profes- 
sor of  Chemistry  and  Natural 
Philosophy. 

Farey,  John,  Civil  Engineer. 

Fourdrinier,  James  Sealey,  En- 
gineer. 

Frodsham,  Charles,  Chrono- 
meter-Maker. 

Miller,  William  Allen,  Profes- 
sor of  Chemistry  at  King's  Col- 
lege. 

Newton,  William,  C^vil  En- 
gineer. 

Roget,  Peter  Mark,  M.D.  Se- 
cretary to  Royal  Society. 

Stephenson,  George,  Civil  En- 
gineer. 

Stephenson,  Robert,  Civil  En^ 
gineer. 

Wheatstone,  Charles,  Professor 
of  Experimental  Philosophy  to 
King's  College. 
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course  of  the  argument  it  was  intimated  that  the  Lord         1847^^ 
Chancellor  had,  on  some  occasions,  manifested  more  disin-  thk  Elbctbic 
dination  than  his  predecessors  to  the  granting  of  an  in-  coiipany*» 
junction  for  the  aid  and  protection  of  legal  rights.  Norr. 

Mr.  Stucart,  Mr.  Bethell,  Mr.  Teed,  Mr.  Heathfield  and 
Mr.  Webster  were  the  counsel  engaged  in  the  motion. 

The  Lord  Chancbllor  said  that  the  great  importance  of 
the  matter  to  the  parties,  and  the  very  interesting  nature 
of  the  subject  in  contest  between  them,  might  very  well 
explain  the  great  zeal  which  had  been  manifested  in  the 
argument ;  but  that  when  the  facts  of  the  case  were  tried 
by  the  established  rules  of  the  Court,  there  really  was  no 
difficulty  whatever  in  coming  to  a  conclusion  as  to  the 
course,  which  it  was  his  duty  to  take.  That  he  had  fre- 
quently had  occasion  to  express  his  opinion  what  the  Court 
oug^t  to  do  in  cases  in  which  applications  are  made  for  the 
exercise  of  its  equitable  jurisdiction  by  way  of  injunction, 
and  the  injunction  is  sought  in  aid  and  protection  of  a  legal 
right.  He  had  said,  and  so  saying  he  had  not  departed 
from  the  principles  laid  down  by  any  of  his  predecessors, 
that  where  the  application  to  the  Court  is  to  protect  and 
assbt  a  legal  right,  if  there  be  a  doubt  as  to  the  validity  of 
the  legal  right,  or  as  to  the  acts  complained  of  being  a 
violation  of  such  legal  right,  it  becomes  the  court  to  be 
extremely  cautious  in  administering  its  equitable  jurisdic- 
tion by  way  of  injunction,  and  that  such  caution  is  requisite 
for  two  reasons ;  first,  because  if  the  legal  right  ultimately 
fail,  or  if  the  acts  complained  of  turn  out  to  be  no  violation 
of  the  legal  right,  the  Court  then  has  interfered  without 
any  authority  whatever,  the  authority  being  merely  deri- 
vative from  the  legal  right,  and  in  aid  and  protection  of  it ; 
secondly  and  principally,  because  in  this  court  there  is  no 
comparison  between  the  evil  of  an  error  in  refusing  an  in- 
junction, and  the  evil  of  an  error  in  granting  an  injunction. 
That  in  ordinary  cases  an  injunction,  if  improperly  granted, 
causes  infinitely  more  mischief  to  the  defendant,  than  the 
delay  of  granting  the  injunction  can  possibly  cause  to  the 
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1B47.  plaintiiF.  That  he  had  therefore  said,  and  he  again  said, 
Thb  Elkctbic  that  in  cases  of  this  description  he  thought  it  became  the 
TiBLEoiiAPH  Court  to  be  extremely  cautious,  and  that  as  a  general  rule 
NoTT.  the  Court  ought  not  to  give  its  aid  to  the  legal  right  by  in- 

junction unless  satisfied — ^the  legal  right  being  disputed — 
that  in  the  result  such  legal  right  would  be  established,  or — 
the  legal  right  not  being  disputed — that  the  acts  complained 
of  were  a  violation  of  it.  That  it  had  been  intimated  in 
the  argument  that  he  had  carried  the  doctrine  of  the  Court 
not  giving  its  aid  to  the  legal  right  by  injunction,  unless 
satisfied  that  the  legal  right  would  be  established,  or,  the 
legal  right  not  being  called  in  question,  that  there  had 
been  a  violation  of  it,  further  than  any  of  his  predecessors 
had  carried  such  doctrine — ^that  he  had  manifested  more 
disinclination  than  some  of  his  predecessors  to  granting  an 
injunction  in  aid  and  protection  of  a  legal  right — that  he 
had  shown  greater  reluctance  to  interfere.  That  with 
regard  to  this  statement  he  could  only  say,  that  in  looking 
back  to  what  is  ascribed  to  Lord  Eldon,  he  had  never  had 
occasion  to  carry  the  doctrine  anything  like  so  far  as  Lord 
Eldon  had  laid  down  that  the  doctrine  ought  to  be  carried. 
Tliat  to  go  no  further  than  the  case  of  Hill  v.  TAamp8an(a) 
— ^the  question  there  was  as  to  the  validity  of  a  patent — 
it  would  be  found  that  Lord  Eldon  in  effect  laid  down,  that 
if  the  patent  is  new,  and  if  it  has  not  acquired  the  sanction 
of  enjoyment,  the  Court  will  not,  however  plain  the  case 
may  be,  exercise  its  own  judgment  upon  the  subject  till  the 
plaintiff  has  established  his  right  at  law.  That  this  was  in 
substance  the  language  of  Lord  Eldon  (b).     That  it  so  hap- 

(a)  3  Mer.  622.  tent  ought  not  to  have  been 
(6)  The  following  are  the  words  granted,  the  Court  will  not,  from 
of  Lord  Eldon:  —  "But  where  ita  own  notiona  respecting  the 
the  patent  is  but  of  yesterday  and  matter  in  dispute,  act  upon  the 
upon  an  application  being  made  presumed  validity  or  invididity  of 
for  an  injunction,  it  is  endea-  the  patent  without  the  right  hav- 
Toured  to  be  shown  in  opposition  ing  been  ascertained  by  a  pre- 
to  it  that  there  is  no  good  specific  vious  trial,  but  will  send  the  pa- 
cation,  or  otherwise  that  the  pa-  tentee  to  law  and  oblige  him  to 
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pened  that  he  never  had  had  occasion  to  consider  vrliether        1847. 


he  might,  or  might  not,  be  disposed  to  carry  the  doctrine  to  Thb  Elbctric 
that  length.     That  the  doctrine  there  said  to  be  laid  down  Telegraph 
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by  Lord  Eldon,  went  beyond  doubt  a  great  deal  further  than  Nott. 
the  doctrine,  which  would  be  found  to  be  laid  down  in  any 
cases  that  had  as  yet  occurred  before  him.  That  he  had 
never  said,  that  if  the  patent  were  new — not  having  acquired 
the  sanction  of  enjoyment — the  Ck>urt  ought  not,  in  any  case, 
to  exercise  its  own  judgment  upon  the  subject,  but  send 
the  plaintiff  to  establish  his  right  at  law  (a).  That,  however 
the  doctrine  as  to  the  Court  declining  to  interfere  in  general. 


establiah  the  validity  of  his  pa- 
tent in  a  court  of  law  before  it 
will  grant  him  the  benefit  of  an 
injunction." 

(a)  In  Bacon  v.  Jones,  4  My]. 
&  Cr.  436,  Lord  Cottenham,  after 
noticing  that  the  jurisdiction  of 
the  Court  is  founded  upon  legal 
rights,  the  plaintiff  coming  into 
this  court  on  the  assumption  that 
be  has  the  legal  right,  and  the 
Court  granting  its  assistance  on 
that  ground;  and  that  when  a 
party  applied  for  the  aid  of  the 
Court,the  application  for  an  injunc- 
tion is  made  either  during  the  pro- 
gress of  the  suit  or  at  the  hearing, 
and  in  both  cases,  as  he  apprehend- 
ed, greatlatitude  and  discretion  are 
allowed  to  the  Court  in  dealing  urith 
the  application;  and  that  when  the 
application  is  for  an  interlocutory 
injunction  several  courses  are 
open,  and  that  which  of  those  se- 
veral coiu'ses  ought  to  be  taken 
must  depend  entirely  upon  the 
discretion  of  the  Court  according 
to  the  case  made-^states  that  the 
Court  may  at  once  grant  the  in- 
junction simpliciter  without  more. 
His  Lordship  immediately  ob- 
serves that  this  is  a  course  which, 

VOL.  II. 


though  perfectly  competent  to  the 
Court,  is  not  very  likely  to  be 
taken  where  the  defendant  raises 
a  question  as  to  the  validity  of 
the  plaintiff's  title.  Lord  Cot- 
tenham  then  states  that  when  the 
cause  comes  to  a  hearing  the  Court 
has  also  a  large  latitude  left  to  it, 
and  he  was  far  from  saying  that  a 
case  might  not  arise  in  which, 
even  at  that  stage,  the  Court 
would  be  of  opinion  that  the  in- 
junction might  properly  be  grant- 
ed without  haying  recourse  to  a 
trial  at  law— that  the  conduct  and 
dealings  of  the  parties,  the  frame 
of  the  pleadings,  the  nature  of  the 
patent  right,  and  of  the  evidence 
by  which  it  was  established,  these 
and  other  circumstances  might 
combine  to  produce  such  a  result, 
although  that  was  certainly  not 
very  likely  to  happen,  and  he  was 
not  aware  of  any  case  in  which  it 
had  happened.  Nevertheless  it 
was  a  course  unquestionably  com- 
petent to  the  Court,  provided  a 
case  were  presented  which  satis- 
fied  the  mind  of  the  judge  that 
such  a  course,  if  adopted,  would 
do  justice  between  the  parties. 
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1847.  nntil  the  legal  right  was  established,  vms  open  to  one  ex- 
Thb  Elvctric  ception.  That  it  was  an  exception  more  than  once  laid 
J"J^^*^'«  down  by  Lord  Eldon.  That  he  did  not  mean  to  say  that 
NoTT.  Lord  Eldon  had  introduced  the  exception.     It  existed 

before  Lord  Eldon^s  time.  That  the  exception  was  this : 
That  where  a  patent  has  existed  for  some  time,  and  there 
has,  during  this  time,  been  a  user  under  the  patent,  it  is 
an  assertion  of  a  title  against  all  the  world*  That  if, 
during  this  time,  the  patent  has  been  exclusively  enjoyed, 
it  is  strong  corroborative  evidence  of  the  validity  of  the 
patent.  That  the  Court  has  in  such  a  case  assumed  the 
validity  of  the  patent.  The  Court  has  acted  as  if  the  patent 
was  valid,  supposing  that  there  was  nothing  else  in  question 
but  the  validity  of  the  patent — ^no  question  of  infringement. 
That  the  Court  has  given  so  much  sanction  to  the  right 
asserted  by  the  patent  as  to  aid  and  protect  it,  till  the 
patent  be  proved  to  be  invalid.  That  this  was,  as  he  had 
already  said,  the  exception  laid  down  by  Lord  Eldon  (a), 


(a)  In  the  UniversiHes  of  Ox- 
ford and  Cambridge  v.  Bickardton, 
6  Yes.  707,  Lord  Eldon  said,  that 
in  the  case  of  patent  rights,  if  the 
party  gets  his  patent  and  puts  his 
invention  in  execution^and  has  pro- 
ceeded to  a  sale,  that  may  he  called 
possession  under  it ;  and  however 
doahtful  it  may  be  whether  the 
patent  can  be  sustained,  this  Court 
has  lately  said  possession  under  a 
colour  of  title,  is  ground  enough 
to  enjoin  and  to  continue  the  in- 
junction till  it  is  proved  at  law 
that  it  is  only  colour  and  not  real 
title.  There  had  been  several  in- 
stances of  late.  Could  it  be  said 
that  the  patent  in  the  case  of 
Bolton  and  Wait  (3  Ves.  MO)  was 
not  douhtful?  The  Court  of 
Common  Pleas  were  divided  upon 
the  validity  of  it.  Upon  the  first 
argument  in  the  Court  of  King's 


Bench  they  were  inclined  to  hold 
it  bad,  hut  they  altered  their  opi- 
nion and  decided  in  favour  of  it. 
This  Court  enjoined  the  defendants 
all  the  time  daring  the  pendency  of 
the  proceedings  at  law,  upon  the 
ground  that  the  plaintiff  had  had 
possession  of  the  invention  under 
coknir  of  the  title  which  a  patent, 
questionable  in  that  degree,  gave. 
In  Harmer  ▼.  Plane,  14  Ves. 
132,  Lord  Eldon  said  that  where 
the  Crown  on  behalf  of  the  public 
grants  letters  patent,  the  grantee 
entering  into  a  contract  with  the 
Crown,  the  benefit  of  which  con- 
tract the  public  are  to  have,  and 
the  public  have  permitted  a  rea- 
sonably long  and  undisputed  pos- 
session under  colour  of  the  pa- 
tent, the  Court  has  thought  upon 
the  fact  of  that  possesabn  proved 
against  the  public,  that  there  y 


TEMP.  LORD  COTTENHAM. 


51 


althongfa  not  first  introduced  by  bim,  but  familiar  befoi^ 
his  diays.     Tbat  he  bad  himaelf  acted  upon  this  exoep* 


less  inconvenience  in  granting 
the  injunction  tmtii  the  legal 
qoestkm  could  be  tried,  than  in 
dissolviog  it  at  the  hazard  that 
the  grant  of  the  Crown  might  in 
the  result  prove  to  have  been 
valid.  The  question  was  not 
really  between  the  parties  upon 
the  record,  for  unless  the  iDJunc- 
tion  was  granted  any  person  might 
violate  the  patent,  and  the  conse- 
quence would  be  that  the  patentee 
must  be  ruined  by  litigation.  That 
in  the  case  of  BoUou  and  Watt  (3 
Ves.  140)  therefore,  though  a  case 
of  great  doubt,  upon  which  some 
of  the  ablest  judges  in  West- 
minster Hall  disagreed,  yet  upon 
the  ground  of  the  possession  by 
the  patentees  against  all  mankind, 
the  injunction  was  granted  until 
the  question  could  be  tried,  and 
the  result  of  the  trial  being  in  &- 
vonr  of  the  patent  proved  that 
the  conduct  of  the  Court  in  that 
instance  was  at  lesst  fortunate. 

In  iEU  T.  Thompswn,  3  Meriv. 
634,  Lord  Eldon  said  that  ihe 
principle  upom  which  the  Court 
sets  in  cases  of  the  description 
under  consideration  is  the  follow- 
ing:— that  where  a  patent  has 
been  granted,  and  an  exclusive 
possession  of  some  duration  under 
tt»  the  Court  will  interpose  its  in- 
junction without  putting  the  party 
previously  to  estaUsrii  the  vdidity 
of  his  patent  by  an  action  at  law. 
In  a  subsequent  page  (628)  Lord 
l^on  observed  it  was  insisted 
cm  die  part  of  the  platnti^  and 
the  Court  agreed  to  that  position, 
that  where  a  person  had  obtained 
a  patent  and  had  had  an  exclusive 


enjoyment  under  it,  the  Court 
will  give  so  much  credit  to  his 
apparent  right,  as  to  interpose  im- 
mediately by  injunction  to  restrain 
the  invasion  of  it,  and  continue 
that  interposition  until  the  ap- 
parent right  has  been  displaced. 

In  MiUar  v.  Tayhr,  4  Buit, 
2400,  Lord  Mansfield  ssdd,  who- 
ever has  attended  the  Court  of 
Chancery  knows  that  if  an  in- 
junction in  the  nature  of  an  in* 
junction  to  stay  waste  is  granted 
upon  motion,  or  continued  after 
answer,  it  is  in  vain  to  go  to  hear- 
ing. For  such  an  injunction 
never  is  granted  upon  motion 
unless  the  legal  property  of  the 
plaintiff  is  made  out,  nor  con- 
tinned  after  answer  unless  it  still 
remains  dear,  allowing  all  the 
de£Nidant  has  said.  In  such  a 
case  the  defendant  is  always  ad- 
vised either  to  acquiesce  or  ap- 
peal, for  he  never  can  make  a  bet- 
ter defence  than  is  stated  upon 
his  own  answer. 

Upon  this  statement  by  Lord 
Mansfield  of  the  doctrine  of  the 
Court  of  Chancery,  Lord  Eldon 
observed  in  the  Unii9erdtie$  qf  Oasu 
ftyrd  and  Cambridge  v.  Richardton, 
6  Ves.  707,  it  was  said  that  in  cases 
of  injunctions  of  the  nature  above 
mentioned,  the  universal  rule  was 
that,  if  the  title  was  not  clear  at 
law,  the  Court  would  not  grant  or 
sustidn  an  injunction,  until  it  was 
made  clear  at  law.  With  all  de- 
ference to  Lord  Mansfield  he 
could  not  accede  to  that  propo- 
sttioD  so  unqualified.  There  were 
many  inetaoces  in  his  own  me- 


1847. 
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1847^^  tioii(a).  That  the  exception  came  into  operation  where 
The  Elbctbic  the  validity  of  the  patent,  and  that  alone,  was  questioned. 
Company  »  That  it  had  no  possible  reference  to  a  case,  where  it  is  not 
NoTT.  the  validity  of  the  patent  only  that  is  in  contest.     That 

assuming  the  question  of  the  legality  of  the  patent  to  be  free 
from  difficulty,  other  circumstances  might  render  it  extremely 
doubtful,  whether  the  plaintiff  had  a  right  to  call  upon  the 
Court  to  issue  an  injunction  against  the  defendant.  That 
assuming  the  patent  to  be  a  valid  patent,  there  might  be 
the  question  whether  it  has  been  infringed.  That  the  ex- 
ception was,  where  the  sole  question  was  the  validity  of  the 
patent,  and  there  had  been  exclusive  enjoyment  under  it 
for  a  reasonable  time.  That  the  Court  would,  in  such  a 
case,  interpose  by  injunction  until  the  invalidity  of  the 
patent  has  been  ascertained  at  law.  That  in  the  present 
case,  assuming  the  validity  of  the  patents  in  all  respects — as- 
suming that  the  invention  was  novel,  and  that  the  plaintiflb 


mory  in  which  the  Court  had 
granted  or  continued  an  injunc- 
tion to  the  hearing  under  such 
circumBtances. 

Lord  Eldon  then  illustrates  what 
he  had  said  by  the  case  of  patent 
rights.  See  the  extract  at  the 
commencement  of  the  present 
note.  Lord  Eldon  concludes  by 
saying  that  the  declaration  of  Lord 
Mansfield  was  not  therefore  to  be 
taken  in  an  unqualified  manner. 

(a)  In  Bickford  v.  Sketves,  4 
Myl.  &  Cr.  BOO,  Lord  Cottenham 
said  that  if  the  patentee  has  been 
long  in  possession  the  Ck)urt  will 
not  look  into  the  title,  but  will 
give  credit  to  it  until  displaced 
by  a  trial  at  law. 

In  CoUard  v.  Allison,  4  Myl. 
Sc  Cr.  488,  Lord  Cottenham  said 
that  it  was  argued  that  there  was 
possession  of  the  patent,  and  that 
possession  of  a  patent  for  a  cer- 


tain length  of  time  gave  such  a 
title  as  the  Court  would  protect 
until  a  trial  at  law  could  be  had ; 
and  certidnly  if  he  found  that  ma^ 
nufacturers  had  acquiesced,  he 
should  have  adopted  the  course 
which  Lord  Eldon  adopted,  and 
which  he  had  followed,  of  pro- 
tecting the  right  until  the  trial 
should  have  been  had.  For  that 
purpose,  however,  he  ought  to 
have  very  satisfactory  evidence  of 
exclusive  possession. 

The  perusal  of  the  remarks  of 
Lord  Cottenham  in  Kay  v.  Mar» 
shall,  1  Myl.  &  Cr.  387—390,— 
where,  however,  the  bill  alleged 
(it  was  a  case  of  demurrer)  not 
only  that  the  patentee  had  been  in 
the  possession  of  his  patent  right 
for  ten  years,  but  also  that  he 
had  within  that  time  established 
his  right  at  law — ^will  not  be  un- 
profitable to  the  student. 


TEMP.  LORD  COTTENHAM,  53 

had  a  legal  right — ^there  was  still  the  question,  whether  the         1847. 

patents  of  the  plaintiib  had  been  pirated.    That  the  defend-  thb  El»ctbxc 

ants  raised  two  questions.    That  they  contested  the  novelty  Telboraph 
,  ,     ,  •'  ■'    Company  r. 

of  the  invention  of  the  plaintiff,  and  in  consequence  the  Nott. 

legality  of  the  patents.  And  the  defendants  said  besides, 
that  they  had  not  infringed  the  patents^  even  if  they  were 
valid  patents.  That  for  the  present  he  would  concede  the 
first  question,  and  that  the  plaintiffs  had  a  right  to  be  pro- 
tected in  all  that  was  claimed  by  the  patents.  That  the 
plaintifls  would  then  stand  precisely  in  the  same  position,  as 
a  person  having  an  acknowledged  right.  That  the  only 
question  then  would  be^  had  that  right  been  pirated !  That 
take  the  case  of  a  party  claiming  a  copyright  in  a  work 
of  his  own  composition.  That  in  such  a  case  there  was 
no  question  about  the  right,  generally  speaking.  That, 
generaUy  speaking,  a  party  has  the  copyright  of  a  work  com- 
posed by  himself«  If  a  plaintiff  has  copied  another  man^s 
compositi(»i,  of  course  he  has  no  copyright  in  that;  but 
this  was  in  general  soon  seen.  If  the  composition  be  an 
original  composition  at  all,  no  question  can  ordinarily  be 
raised  as  to  the  plaintiff  having  the  copyright.  That  in 
such  a  case  the  only  question  was,  whether  the  defendant 
had  pirated  the  plaintiff's  work — ^whether  he  had  made  ait 
improper  use  of  the  plaintiff's  publication.  The  legal  right 
of  the  plaintiff  was  not  disputed.  The  only  thing  to  be 
ascertained  was,  whether  the  defendant  had  violated  that 
legal  right.  That  for  the  present  he  would  place  the  plain- 
tiffii,  the  owners  of  the  patents  in  question,  in  the  same 
position  as  a  plaintiff,  the  owner  of  a  copyright.  That  for 
the  present  purpose  he  woflld  suppose  there  to  be  no  legal 
doubt  as  to  the  validity  of  the  plaintiffs^  i^^ght,  and  he  would 
then  consider  the  remaining  question,  that  of  infringement 
of  the  patents  of  the  plaintiffi  by  the  defendant.  That  he 
would  try  this  question  by  the  rule  of  the  Court,  which  he 
had  already  stated — ^that  the  legal  right  not  being  disputed, 
still  the  Court  ought  to  be  satisfied  that  the  acts,  of  which 
complaint  was  made,  were  a  violation  of  it.     But  how  could 
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1847.  the  Court  be  so  8atiafied>  where  the  evidence  was  of  a  con- 
Thb  Elbctbic  flicting  kind !  That  the  evidence  ought  to  be  of  the  clear- 
CoilJ^^tf.  est  description,  to  justify  the  Court  in  proceeding  as  if  there 
NoTT.  was  a  viohition  of  any  legal  right.     That  the  right  to  the 

enjoyment  of  a  patent,  does  not  differ  in  this  respect  from 
other  legal  rights.  That  in  most  cases  arisii^  before  the 
Court  it  certainly  was  not  considered  less  di£Scult  to 
ascertun,  whether  there  has  been  an  infringement  of  a 
patent  than  whether  there  has  been  a  violation  of  any  other 
kind  of  legal  right.  That  where  then,  although  the  va* 
Hdity  of  the  patent  be  not  disputed,  yet  there  is  conflicting 
evidence  upon  the  question  of  infringement,  the  rule  still 
applied,  and  the  Court  will  not  grant  an  injunction  until  it 
has  been  ascertained  by  a  trial  at  law,  that  there  has  been 
an  infringement — that  the  acts  complained  of  are  a  vio- 
lation of  the  legal  right  contained  in  the  patent.  That  he 
would  ask  in  the  present  case,  could  the  Court  be  certam 
that  the  defendants  had  subjected  themselves  to  the  con- 
sequences of  the  violation  of  the  plaintiflb'  right  by  what 
they,  the  defendants,  had  done,  and  which  was  now  brought 
before  the  Court — ^the  plaintif&s'  right  being  admitted  in 
order  to  simplify  the  case,  and  to  see  what  would  be  the  re- 
sult, if  there  was  only  the  question  of  infringement  between 
the  parties.  That  it  would  be  rather  a  rash  course  to  take, 
should  he  come  to  the  conclusion,  that  there  had  been  a  vio- 
lation of  the  patents  of  the  plaintiflfa,  upon  the  conflicting 
opinions  and  evidence  then  before  him.  That  on  the  one 
hand  there  were  the  opinions  of  scientific  persons,  than 
whom  none  in  this  country  were  more  eminent,  that  the 
defendants  had  not  violated  the  patents  of  the  phuntiffo, 
supposing  their  patents  to  be  valid,  and  on  the  other  hand 
ihere  were  the  opinions  of  scientific  persons  of  equal  emi- 
nence, that  there  had  been  such  a  violation.  That  these 
opinions  were  all  no  doubt  very  important  if  the  Court  wbb 
bound  to  draw  a  line  between  them,  and  would  require  very 
careful  examination.  That  the  Court,  however,  at  present 
was  only  called  upon  to  consider,  whether  the  question  of 
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infriDgement  was  00  free  from  doubt  as  to  make  it  proper        1847. 
for  the  Comrt  to  interfere  with  the  acts  of  the  defendants,  tbb  Bju^cteic 
una  the  plainti£E9  had  established  at  law  that  the  defend-  J^'-boi'aph 

^  Company  r, 

ants  were  infringing  that,  which  the  plainti£b  said  was  their  Nott. 
right.    That  the  Ck>urt  in  granting  the  injunction,  would 
be  acting  upon  its  own  opmion  against  the  opinions  of  gen- 
tlemai  the  most  distinguished  in  science.    That  those  gen- 
tlemen told  the  Court  that  there  was  no  violation  at  all, 
and  that  according  to  all  the  rules  which  those  oonyersant 
with  mechanics  know  and  follow,  the  invention  for  which 
the  defendants  have  obtained  their  patent  is  perfectly  new ; 
and  that  though  the  defendants,  as  appeared  by  the  speci- 
fication of  their  patent,  use  in  great  measure  the  same  ma- 
terials which  the  plaintiffs  use  in  their  invention,  and 
although  they  ^ply  the  same  principles  as  the  plaintiffs 
apply,  yet  that  in  point  of  fact  the  invention  of  the  defend- 
ants is  new.    That  this  was  what  those  gentlemen  told  the 
Court  with  regard  to  the  patent  of  the  defendants.     That 
he  was  not  saying  that  the  gentlemen,  who  had  made  affi- 
davits on  the  part  of  the  defendants,  were  right,  or  that  the 
other  gentlemen,  who  had  made  affidavits  on  the  part  of  the 
plaintiils,  were  wrong.      That   he  was  only  considering, 
according  to  the  rule  which  he  had  laid  down,  and  which 
had  been  laid  down  by  those  who  had  preceded  him, 
whether  he  would  be  justified  in  interfering  in  the  present 
case,  till  it  was  ascertained  that  there  had  been  an  infringe- 
ment of  the  legal  right  of  the  plaintiffs — ^assuming  such 
legal  right  to  exist.     That  he  was  desirous  of  avoiding  to 
put  the  case  on  any  other  ground.  That  he  wished  to  put  it 
entirely  upon  the  ground  of  the  uncertainty  as  to  the  infringe- 
ment.    That  this  left  untouched  the  other  disputed  question 
of  the  novelty  of  the  invention  claimed  by  the  plaintiffs  and 
the  validity  of  their  patents.  That  he  was  desirous  of  avoiding 
the  expression  of  any  opinion  of  his  own  upon  what  he  had 
seen  as  regarded  both  questions,  because  he  thought  it  much 
better  that  those,  who  heard  the  matter  discussed  in  the 
first  instance,  should  leave  it  for  the  decision  of  those  before 
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1847.  whom  it  must  ultimately  come,  unaffected  and  untouched 
The  Electric  by  any  thing  which  had  previously  taken  place.  That  he,. 
CompantTv  iiidc^d^  entertained  no  strong  opinion  of  his  own,  but  what- 
NoTT.  ever  that  opinion  might  be,  he  refrained  entirely  from 

stating  to  what  conclusion  his  mind  leant.  That  certainly 
if  at  present  he  was  called  upon  to  come  to  a  decision,  his 
mind  was  in  that  state  of  doubt  that  he  should  find  great 
difficulty  in  so  doing.  All  that  he  need  state  was  that  the 
case  was  not  so  free  from  doubt,  that  he  could  arrive  at  a 
reasonable  certainty  as  to  what  the  result  of  the  trial  at  law 
would  be  on  either  of  these  points.  That  the  case,  there- 
fore, in  every  way  of  looking  at  it  came  within  the  rule — 
that  it  was,  in  general,  the  duty  of  the  Court  to  abstain 
from  interfering  till  the  legal  right  had  been  established,  or, 
the  legal  right  not  being  in  question,  until  it  was  certain 
that  there  had  been  a  violation  of  it.  He  thought  the 
Vice' Chancellor  had  come  to  a  correct  conclusion  and  that 
the  plaintiffi  must  show  at  law  a  right  to  the  invention, 
and  an  infringement  of  such  right,  before  they  could  pro- 
perly come  to  the  Court  for  the  exercise  of  its  equitable 
jurisdiction  by  injunction. 
Motion  refused. 


Boviilv.Moore.      LoRD  Eldon — There  is  no  use  in  this  Court  directing  an  action 

From  a  MS.  in    to  be  brought,  if  it  does  not  possess  the  power  to  have  the  action 

the  author's       properly  tried.     The  plaintiff  has  a  patent  for  a  machine  used  in 
possession.  . 

Order  that       makmg  bobbin  lace.     The  defendant  is  a  manufacturer  of  that 

the  plaintiff's      article,  and,  as  the  plaintiff  alleges,  he  is  making  it  with  a  machine 

should  be  per-    constructed  upon  the  principle  of  the  machine  protected  by  the 

mitted,  before     plaintiff's  patent.     Now  the  manufactory  of  the  defendant  is 

action  tiTin-  ^    Carried  on  in  secret.     The  machine  which  the  defendant  uses  to 

spect  the  de-      make  bobbin  lace,  and  which  the  plaintiff  alleges  to  be  a  piracy  of 

cMne^and^o"     ^^  invention,  is  in  the  defendant's  own  possession,  and  no  one 

see  it  work.        can  have  access  to  it  without  his  permission.     The  evidence  of 

the  piracy  at  present,  is  the  bobbin  lace  made  by  the  defendant. 

The  witnesses  say  that  this  lace  must  have  been  manufactured  by 

the  plaintiff's  machine,  or  by  a  machine  similar  to  it  in  principle. 

This  is  obviously  in  a  great  measure  conjecture.    No  court  can  be 
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content  with  evidence  of  this  description.     There  must  be  an  order  184 7. 

that  plaintiff's  witnesses  shall  be  permitted,  before  the  trial  of  the    ' 

.  .  1J/.J.  ,.  ,  The  Electric 

action,  to  mspect  the  defenaanrs  machme,  and  to  see  it  work.  Telegraph 

Botnll  V.  Moore,  L.  C.  December,  1815.  Coiipant  v. 

NOTT. 


Lord  Eldon  said  he  had  read  the  specification.     The  patent  Cochrane  v. 
was  for  a  method  of  better  lighting  towns.     That  the  rule  of  the  ^*"«'^«'*«'- 
court  was  that  an  injunction  shall  not  be  granted,  unless  the  Court  SewithOTVi'  ^^ 
entertains  no  doubt  respecting  the  validity  of  the  patent.     His  powession. 
mind  here  was  far  from  satisfied.     It  rather  inclined  against  the  th^^il^*  °^ 
plaintiff.     If  it  inclined  as  much  in  his  favour,  he  nevertheless  that  an  injuDc- 
would  not  say  that  the  injunction  ought  to  go.     He  had  consi-  *^®"  shaU  not 
derable  difficulty  about  the  specification.     He  would  grant  no  unless  the ' 
injunction  until  the  result  of  the  action  was  seen. — Cochrane  v.  Court  enter- 
Smethurst.  L.  C.  February.  1816.  J^i^taX 

validity  of  the 

patent. 

Lord  Eldon — In  the  case  of  the  alleged  infringement  of  a  Hillv,  Wilkin^ 

patent,  this  Court  must  grant,  or  refuse,  the  injunction  according  *^' 

to  the  opinion  it  may  form  after  an  examination  of  the  affidavits.  aUcKcd^in-* 

But  those,  who  best  know  the  mode  of  our  proceedings  in  cases  of  fringement  of  a 

this  kind,  must  all  agree  in  thinking  that  such  opinion,  to  which-  fu^"/o^  ^  "V 

ever  side  it  may  lean,  ought  to  have  no  influence  with  the  Court  of  be  granted,  or 

common  law.— ^tV/  v.  Wilkinaon,  L.  C.  April,  1817.  refused  accord. 

^  ing  to  the  opin- 

ion the  Court 
may  form  after  an  examination  of  the  affidavits. 

Such  opinion,  to  ^rhichever  side  it  may  lean,  ought 
to  have  no  influence  with  the  Court  of  common  law. 


Lord  Eldon—  This  is  a  motion  by  the  patentee  of  a  machine   Wood  v. 
for  spinning  cotton,  that  the  defendant  may  be  restrained  by  in-  CockerelL 
junction  from  making,  selling,  or  in  any  manner  disposing  of  ^^^^^  *^?re  is 
spinning  machines,  made  on  the  same  principle  as  that  for  which  whether  a  pa- 
the  plamtiff's  patent  has  been  granted.     The  affidavits  in  support  *«"*  '^  ^^» 
of  the  motion  and  in  opposition  to  it  are  very  contradictory.     For  question 
the  defendant,  persons  conversant  with  the  subject  swear,  that  if  J^hether  it  has 
the  patent  were  expired  no  workman  could  manufacture  a  machine  thu"coiS*^^  ' 
from  it.     It  is  also  sworn,  that  if  there  be  any  resemblance  would  he  going 
between  the  plaintiff's  machine  and  that  made  by  the  defendant,  JoSk^^pTn  Hwlf 
the  resemblance  is  very  remote.     For  the  plaintiff,  it  is  said  by  to  grant  an  in- 
persons  equally  versed  in  these  matters,  that  the  plaintiff's  spe-  J'^'*<^*>o'>' 
cification  is  sufficiently  mtelligible,  and  that  machines  have  been 
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1847.         made  firom  it  by  workmen  of  ordinarj  skilL    The  piracy,  too,  it 

Tom  Electuc  ^*  ttllcgcd,  is  plain  and  olmoua.     Now  where  there  is  one  quea- 

TtLXGKAFH       tion  whether  a  patent  is  valid,  and  another  question  whether  it 

CoxPAVT  w.       Yias  been  infringed,  this  Court  would  be  going  a  great  way  if  it 

took  'upon  itself  to  grant  an  injunction. — Wood  y.  Cockerell, 

L.  C.  August,  1819. 


Beetionx.Ford.  LoRD  Lyndhurst — ^There  may  be  considerable  doubt  as  to  the 
^^^^'^dT^bi^  Tftlidity  of  a  patent,  still  if  there  has  been  a  long  exclnsiye  enjoy- 
doubt  as  to  the  ment,  the  doctrine  of  the  Court  is  that  an  injunction  shall  go  to 
validity  of  a  pa-  p^tect  the  patent,  until  the  question  of  its  validity  is  duly  deter- 
tbere  has  been  mined  at  law. — Beesfon  v.  Ford,  L.  C.  July,  1830. 
a  long  excluftive 

enjoyment,  the  doctrine  of  the  Court  is  that  an  injunction  shall  go  to  protect 
the  patent,  until  the  question  of  its  validity  is  duly  determined  at  law. 


Jonea  v.  VICE-CHANCELLOR — Where  an  undertaking  by  the  defendant 

Pearce,  ^^  ^^^  ^^^  account,  will  afford  to  the  Court  ample  means  of  doing 

dcrt*^ng  by"     j^istice  to  the  plaintiff,  should  his  legal  right  be  established,  the 
the  defendant     Court  rarely  grants  the  interim  injunction.     The  profits  made  by 
counV^wSu  af-     *^®  defendant  are  generally  no  very  inadequate  compensation  to 
ford  to  the         the  plaintiff  for  the  infringement.     But  should  it  turn  out,  as  it 
Court  ample       ^^^  unfrequently  does,  notwithstanding  the  favourable  opinion  the 
justice  to  the      Court  may  entertain  of  the  plaintiff's  case,  that  nevertheless  he 
h^*"?*^S  *•*  h?^  ^^  ^^^  entitled  to  the  injunction,  in  what  way  can  the  Court 
be  established,    compensate  the  defendant  ?     Let  this  motion  for  an  injunction 
the  Court  rarely  stand,  over  until  after  the  trial  of  the  action,  the  defendant  un- 
nm^injunction'    dertaking  to  keep  an  account  of  all  moneys  received  by  him  in 
respect  of  his  having  sold  carriage  wheels  constructed  upon  the 
principle  of  the  plaintiff's  invention. — Jones  v.  Pearce,  V.  C. 
August,  1831. 


nu9$€U  T.  Vice-Chancellor— The  practice  of  the  Court  requires  that  the 

Bamslejf.  plaintiff  should  undertake  to  bring  an  action  against  the  de- 

must^imdertake  fc'*^^*^^*  notwithstanding  the  pendency  of  actions  against  other 
to  bring  an         parties  in  which  the  validity  of  the  patent  must  be  decided. — 

t'hcTefSdrnt.    ^"*'*^^^  ^-  ^^^^^'  V.  C.  January,  1834. 
notwithstanding  the  pendency  of  actions  against  other 
parties  in  which  the  validity  of  the  patent  must  be  decided. 
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Lord  Lyndhurst — This  Court  baring  diiected  a  trial  at  law,  1847. 

and  the  jury  having  found  for  the  patentee,  and  a  motion  that  the  th,  Elsctuo 

Terdict  should  be  set  aside  and  a  nonsuit  entered  baring  failed,  Telsokapb 

it  is  quite  of  course  that  an  injunction  should  be  issued  until  the  ^^^''  *•  Norr. 

bearing  of  the  cause.— JStcMe//  v.  Cowley,  L.  C.  December,  1834.  ^''^'7' 

ThU  Court 
having  diitcted  a  trial  at  law,  and  the  jury  having  found  for  the 
patentee,  and  a  motion  that  the  verdict  should  be  let  aside  and 
a  nonsuit  entered  having  failed,  it  is  quite  of  course  that  an 
injunction  should  be  issued  until  the  hearing  of  the  cause. 


Vicb-Chancex.lor — ^The  defendant  admitting  the  infringe-   Xot A  v.  JSTayne, 
ment  of  the  phdntifrs  patent,  and  offering  to  undertake  that  there  Defendant  ad- 
shall  be  no  further  infringement,  the  plaintiff  nererUieless  is,  I  ^^^^  i^^ 
think,  entitled  to  say  he  will  not  be  satisfied  with  the  defendant's  offering  to  un- 
undertaking,  and  to  call  upon  the  Court  to  issue  the  usual  order  f^msh^b 
for  VI  injunction. — Loth  t.  Hayne,  V.  C.  August,  1837.  no  farther  m- 

fnngement,  the 
plaintiff  nevertheless  is  entitled  to  say  he  will  not  be  satisfied  with  the  defendant's 
undertaking,  and  to  call  upon  the  Court  to  issue  the  usual  order  for  an  injunction. 


Vice-Chanckllor — An  order  that  the  plaintiff  shall  under-  Bicl^ord  v. 

take,  in  case  it  shall  turn  out  that  he  is  wrong,  to  compensate  the  ^**^**- 

defendant  for  the  injury  in  stopping  his  manufactory,  is  not  usual,  the  plaintiff 

—Biekford  v.  Skewes,  V.  C.  December,  1838  (a).  shall  undertake, 

in  case  it  shall 
turn  out  that  he 

Mumtz  V.         (fl)  George    Frederick    Muntz  uaing  or  employing  in  their  trade  compensate  the 

Gremfel .     ^    Charles  Pascoe  Ore^fell,  and  or    business,  or    otherwise,  the  defendant  for 

a^d^^he  ^»«»'*^«^    WiUiam    GrenfelL—  plaintiff's    said   mvention,    and  *^e  injury  in 

infringe-      This  Court  doth  order  that  an  from  pirating  and  iofringing  in  manuSctorv 

ment  by  the  injunction  be  awarded  to  restrain  any  manner  upon  the  said  plain-  is  not  usual/ 

^*?.         the  defendants   Charles    Pascoe  tiff's  said  invention  until  the  said 

tifTs  pa-      Grenfell  and  Riversdale  William  defendants    shall    fully    answer 

tent,  the      Grenfell,    their    workmen     and  the  plaintiff's  bill,  or  this  Court 

SiS^rSr     agents,  from  making,  or  manu-  make  order  to  the  contrary :  the 

ing  to  abide  factoring,  or  using,  or  exercising,  plaintiff,  by  his  counsel,  under- 

byany        the  plaintiff's,  invention  for  an  taking  to  abide  by  any  order  as 

^'"^  **      improved  manufacture  of  metal  to    compensation    and    damages 

tion  and      plates  for  sheathing  the  bottoms  which,  in  the  event  of  the  said 

damages,     of  ships  and  other  such  vessels  in  injunction    being  dissolved,  the 

][^^'^    the   pUdntiff's   bill    mentioned.  Court  may  think  fit  to  make:  and 

the  injunc-  contrary  to  the  terms  and  pro-  by  his  counsel  also  undertaking 

tion  being  visions  of  the  letters  patent  in  the  within  a  week  to  bring  an  acti<m 

^^^^«    plaintiff's  bill  mentioned,  or  from  at  law  against  the  defendants  for 

mi^tthink  ""^^^^  or    counterfeiting   the  the  infringement  of  the  patent, 

fit  to  make,  same,  and   also   from  vending,  and  on  or  before  the  lOth  day  of 

selling,  or  disposing  of,  and  from  January  next  deliver  a  declaration 
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1847. 


The  Electric 
Tblboraph 
Company  v. 

NOTT. 

CuriU  Y.  Cuiis. 
The  rule  upon 
which  the 
Court  acts  in 
granting  an  in- 
junction, where 
the  validity  of 
the  patent  alone 
is  disputed,  re- 
quires not 
merely  that 
there  shall  have 
been  possession 
and  enjoyment 
under  the  pa- 
tent, hut  such 
possession  and 
enjoyment  must 
have  been  un- 
disturbed and 
exclusive. 


Lord  Cottenham. — It  is  urged  that  there  has  been  here  pos- 
session and  enjoyment^  under  the  patent^  for  nearly  fourteen  years 
[the  patent  was  for  a  machine  for  manufacturing  cards  to  card 
cotton^  wool,  silk,  &c.]  The  answer  admits  the  construction  of 
a  machine  upon  the  principle  for  which  the  patent  was  obtained. 
The  answer,  however,  at  the  same  time  disputes  the  ralidity  of 
the  patent.  It  alleges  that  the  invention  is  not  new,  and  that 
the  specification  is  imperfect.  The  issue  therefore  between  the 
plaintiff  and  defendant  is,  whether  this  patent,  which  has  been 
possessed  and  enjoyed  a  considerable  time,  is  a  good  or  a  bad 
patent.  The  infringement  is  not  the  question.  Under  these 
circumstances,  the  order  of  the  Vice-chancellor  granting  an  in- 
junction until  the  patent  shall  be  shown  to  be  bad  would  be  right, 
had  the  enjoyment  and  possession  imder  the  patent  been  exclu- 
sive. But  the  rule  upon  which  the  Court  acts  in  granting  an  in- 
junction, where  the  validity  of  the  patent  alone  is  dispi^ted, 
requires,  not  merely  that  there  shall  have  been  possession  and 
enjoyment  under  the  patent,  but  such  possession  and  enjoyment 
must  have  been  undisturbed  and  exclusive.  Now  the  answer 
negatives  an  exclusive  possession  of  the  privilege  to  make  the 
machines.  It  states  that  since  the  patent  was  granted,  persons, 
not  claiming  under  the  patent,  have  manufactured  machines  upon 
the  principle  sought  to  be  protected  by  it.  There  is  an  end 
therefore  of  the  case  of  exclusive  possession  and  enjoyment. 
The  injunction  granted  by  the  Yice-Chancellor  must  be  dissolved. 
— Curtis  V.  CutU,  L.  C.  January,  1839. 


Protheroe  v. 
May, 

Where  benefit 
of  patent  con- 
fined to  twelve 
persons,  grant 
of  exclusive 
license  for  the 
use  of  the  in- 
vention  to  a 
company  con- 
sisting of  more 
than  twelve 
persons. 


Vice-chancellor — There  seems  no  ground  for  thinking  that 
a  patent,  of  which  the  benefit  is  confined  to  twelve  persons,  but 
with  the  usual  power  to  grant  licenses,  will  be  invalidated  if  the 
patentees  grant  an  exclusive  license  for  the  use  of  the  invention 
to  a  company  consisting  of  more  than  twelve  persons ;  but  the 
question  is  one  for  the  opinion  of  a  court  of  law. — Protheroe  v. 
May,  V.  C.  August,  1839. 

See  Protheroe  v.  May,  5  Meeson  and  Welsby,  675. 


in  such  action,  if  the  defendants 
have  appeared,  or  shall  appear,  and 
to  prosecute  the  same  with  dili- 
gence :  the  venue  of  the  said  action 
to  be  laid  in  the  county  of  Mid- 
dlesex :  the  defendants  to  admit  on 
the  trial  of  such  action  that  on  the 
21st  June,  1842,  the  plaintiff  had 
become  and  was  solely  entitled  to 


all  right  and  interest  in  the  said 
patent,  and  not  to  set  up  any 
outstanding  or  any  legal  interest 
in  the  said  patent,  and  any  of  the 
parties  are  to  be  at  liberty  to  ap- 
ply to  this  Court  as  they  may  be 
advised.  V.  C.  K.  Bmee,  Dec. 
1842.  Reg.  Lib.  B.  1842,  fol. 
158. 
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Lord  Cottenham— The  legal  right  of  a  plaintiff  ought  to  be  1847. 

established  beyond  all  possibility  of  doubt,  before  the  Court  will  thk  Elbctric 

be  justified  in  granting  an  injunction  which,  by  stopping  extensive  Telegraph 

works,  will  do  a  mischief  to  the  defendant  that,  if  the  plaintiff  do  ^oct^''^  ^' 

not  succeed,  can  never  be  repaired. — NeiUon  t.  Forman,  L.  C.  j^^^i.' 

January,  1841.  Fbrman.  * 

The  legal  right 
of  a  plaintiff  ought  to  be  established  beyond  all  possibility  of  doubt, 
before  the  Court  vrill  be  justiiied  in  granting  an  injunction,  which, 
by  stopping  extensive  works,  will  do  a  mischief  to  the  defendant, 
that,  if  the  plaintiff  do  not  succeed,  can  never  be  repaired. 


Lord  Lyndhurst — By  the  practice  of  the  Court  it  is  almost  a  NeiUon  v. 
matter  of  course  where  the  plaintiff  has  succeeded  at  law  and  ^^f"*^^ 
established  the  validity  of  his  patent,  that  the  injunction,  which  iiJuncSon,  the 
has  been  dissolved,  should  be  revived.     I  have,  however,  in  this  patentee  having 
case  thought  it  my  duty,  in  consequence  of  the  objections  raised,  J^^**        ** 
to  read  the  report  of  the  trial.    The  conclusion,  which  was  come 
to,  appears  to  me  satisfactory.    There  must  be  the  usual  order  for 
reriving  the  injunction. — Neihon  v.  Har/ord,  L.  C.  December, 
1841. 


Vice-Chancellor  Knight  Bruce — ^The  patent  having  been  Muntz  v. 
worked  by  the  plaintiff  and  defendant  as  partners,  under  circum-  J^'' 
stances  affording  a  presumption  that  the  defendant  did  not,  during  having  been 
the  existence  of  the  partnership,  dispute  that  the  patent  was  valid,  worked  by  the 
this  Court  will,  upon  an  interlocutory  application  for  an  injunc-  fe^ant  m     ^" 
tion,  assume  that  the  patent  is  valid. — Munte  v.  Gren/eil,  V.  C.  partners,  under 
K.  B.  December  1842.        '  Sn'J^T^. 

sumption  that 
the  defendant  did  not,  during  the  existence  of  the  partnership, 
dispute  that  the  patent  was  valid,  this   Court  will,  upon  an  inter- 
locutory application  for  an  injunction,  assume  that  the  patent  is  valid. 


If  one,  who  has  letters  patent  for  an  invention,  files  a  bill  for  Former  doc 
an  injunction  to  restram  another  from  pirating  his  invention,  he  ^rfg^eni^  rf' 
must  state  by  his  bill  that  he  has  brought  his  action  at  law,  and  the  Court  by 
so  established  his  right  by  a  good  verdict,  or  a  demurrer  to  his  ^njimction  in 
bill  for  want  of  equity  shall  be  sustained.— Old  MS. 


If  Dickens  be  correct,  there  was,  as  late  as  Lord  Thurlow's  Case  of  Hicka 
time,  a  demurrer  to  a  bill  for  an  injunction  to  stay  the  infringe-  iJi^eiuM547 
ment  of  a  patent  for  making  loops  in  stockings  for  that  the  and  1  Cox,  40. 


62  REPORTS  IN  CHANCERY. 

1847.  pbintiff  had  not  establiahed  Us  ri|^  ai  law.  Hie  dennmer  was 
The  Elbctric  <^^®'^^-  Accofding  to  Dickens  (toI.  2,  page  647),  Hicka  t, 
Tkijiokaph  Ramcoek  was  the  name  of  the  case,  and  it  was  heard  23rd  Jnty, 
CoMPAHT  V.       i;g3      Sq^  i^  |3  remarkable  that  the  hite  Master  Cox  has  ako 

NOTT. 

reported  (toI.  1,  page  40)  a  case,  the  name  of  which  was  Hieit 
T.  Eaincock,  and  which  was  also  heard  the  same  23rd  Jvlj,  1783, 
not,  howeyer^  by  Lord  Thnrlow,  but  by  the  Lords  Commissioners 
of  the  Great  Seal.  The  case  of  Hieks  y.  Raineoek  in  Cox,  is 
very  different  from  the  case  of  Hicks  t.  Raineoek  in  Dickens. 
Cox  states  it  to  have  been  a  demurrer  to  a  bill^  stating  a  sale  of 
the  oflSce  of  Secondary  to  Wood  Street  Compter,  and  praying  an 
acoonnt  of  the  profits  of  the  offiee.  Cox  states  that  there  was  an 
objection  (it  did  not  prevail)  to  the  demnrrer  in  point  of  form. 
Dickens  takes  no  notice  of  any  sudi  objection.  Dickens  is  cer- 
tainly wrong  in  stating  that  the  case  in  question,  or  any  other 
case,  was  decided  by  Lord  Thnriow,  sitting  as  Chancellor  23rd 
July,  1783,  as  the  Great  Seal  was  then  in  commission  (Lord 
Loughborough,  Sir  W.  H.  Ashurst,  and  Sir  B.  Hotham  being 
the  commissioners).  Four  authorities  are  mentioned  by  Dickens 
as  having  been  cited  in  the  argument.  Two  of  these  authorities 
are  not  irrelevant  to  the  question,  whether  a  patentee,  a  person 
alleging  that  he  has  a  legal  right,  can  file  a  bill  for  an  injunction, 
unl^s  he  has  previously  established  his  right  at  law.  The  two 
other  authorities  mentioned  by  Dickens  are  also  mentioned  by 
Cox,  as  having  been  cited  in  the  argument.  But  these  two  au- 
thorities have  reference  only  to  the  aforesaid  objection,  not  stated 
by  Dickens,  but  stated  by  Cox,  that  the  demurrer  was  bad  in 
point  of  form.  • 

Since  the  above  was  written  the  Registrar's  Book  has  been 
searched,  but  without  success.  It  is,  however,  very  probable  that 
the  case  of  a  demurrer  to  a  bill  for  an  injimction  to  stay  the  in- 
fringement of  a  patent  did  come  before  Lord  Thurlow,  but  that 
Dickens  has  mistaken  the  name  of  the  case,  and  the  day  and 
month  when  it  was  heard.  It  will  be  seen  that  the  case  does  not 
occur  in  the  duronological  order  usually  adopted  by  Didkens  in 
his  Reports.  As  already  mentioned,  the  date  is  23rd  July,  1783, 
and  yet  the  preceding  case  has  the  date  of  16th  December,  1784, 
and  the  succeeding  ease  has  the  date  of  26th  January,  1785. 
Although  it  is  rare  that  Dickens  is  altogether  right,  it  is  also  rare 
that  he  is  altogether  wrong. 
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L.  C. 
April, 

RE  BULL.  .     '"'•     . 

Rb  Bull. 

In  January,  1840,  the  usual  bond  to  the  Queen  was  executed  One  of  the 

by  the  Rev.  George  Bull,  the  committee  of  the  estate  of  the  coJ^iJttee  of^ 

Rev.  Israel  Bull,  a  lunatic,  and  by  Corbett  Whitton  and  |„nati^*,^eL^ "" 

Benjamin  John  Armstrong  as  his  sureties,  conditioned  that  ^^^^^  order 

the  said  Oeorge  Bull  should  duly  account,  and  should  in  all  petition  oHhe^ 

things  demean  himself  as  a  faithful  committee  of  the  estate  of  e^utorS^f  the 

the  lunatic.   Whitton  died  in  December,  1841 ,  having  by  his  deceased  sure- 

^rill  directed  that  after  the  decease  of  his  wife  his  real  and  committee 

personal  estates  should  be  sold  and  the  proceeds  divided,  "^tofresh*^!- 

The  wife  died  in  May,  1842,  and  in  December,  1842,  the  cunty.andin 
•^  default  that  it 

trustees  and  executors  under  Whitton^s  will  presented  a  should  be  re- 

petition  in  the  lunacy,  stating  that  they  could  not  safely  ^^miwioner 

proceed  to  divide  the  proceeds  of  Whitton^s  residuary  real  ^  approve  of 
,  *  ,  .  .  ,    ,   another  com- 

and  personal  estates  among  the  several  parties  entitled  mittee. 
thereto,  until  such  residuary  real  and  personal  estates 
should  have  been  released  from  all  liability  under  the  bond 
executed  by  Whitton  to  Her  Majesty.  The  petition 
prayed  that  the  said  bond  or  recognizance  (a)  might  be 
vacated  so  far  as  concerned  Whitton  deceased,  and  that 
the  proper  officer  might  attend  His  Lordship  the  Master 
of  the  Rolls  with  the  record  of  the  said  bond  or  recogni- 
zance for  that  purpose  (6),  and  that  it  might  be  referred  to 

(a)  Not  only  in  the  prayer  of  TreatiBe  on  the  Law  concerning 

the  petition,  bat  in  the  order  nl-  Lnnatics,   occasionally   confused 

timately  made  (post,  page   66)  the  bond  of  a  committee  inth  the 

the  words  are  ''bond  or  recog-  recognizance  of  a  receiver, 
mzance/'    The  accurate  stadent         {b)  The  prayer  of  the  petition  Bond  to  the 

will,  however,  perceive  upon  re-  is  wrong.    It  is  adapted  to  the  ^^"^"'^0^*^ 

ference  to  the  instmment  (post,  case  of  the  surety  of  a  receiver,  mittee  of  the 

page  68)  that  the  term  ''recog-  and  not  to  the  case  of  the  surety  estate  of  a 

ni«ance**iiimproperiyuaed.   He  of  a  committee.  A  receiver  of  the  l^inatjc  and  his 

.« ^   J  '^    :      '  ,,  X  ^      /.      1       ^         J  I.'  sureties :  and 

win  find  a  recogninnce  correctly  estate  of  a  lunatic  and  his  sore-  Recognizance, 

defined,  2  Blackstone's  Com,  341.      ties  enter   into    a  recognizance  with  two 

Mr.  SheUbrd,  to  whom  the  pro-  with   two    Masters    in    Lnnacy  meters  in 

_     .  .    -  V    J  ^  \ lunacy  entered 

Cession  are  mdebted  for  so  many  into  by  the  receiver  of  the  estate 

nseful  works,  has,  in  his  Practical  of  a  lunatic  and  his  sureties. 
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1843.         the  Commissioner  in  Lunacy  in  rotation  to  tax  the  costs  ot 
Re  Bull.  ^^®  petitioners  of  the  application  and  consequent  thereon, 

and  that  such  costs  when  taxed  might  be  paid  by  George 
Bull  the  committee  out  of  the  lunatic's  estate,  and  that 
such  payment  might  be  allowed  to  the  said  George  Bull 
on  passing  his  account  before  the  commissioner. 

The  petition,  which  was  several  times  in  hearing,  was  on 
various  grounds  opposed  by  the  committee  of  the  estate. 


[formerly  they  entered  into  such 
recognizance  with  the  Master  of 
the  Rolls  and  one  of  the  Masters 
in  Chancery]  which  recognizance 
is  enrolled  in  the  Enrolment  Office 
in  Chancery.  But  the  committee 
of  the  estate  of  a  lunatic  and  his 
sureties  execute  a  bond  to  the 
Queen,  which  bond  is  kept  by  the 
Masters  in  Lunacy  [it  was  for- 
merly kept  by  the  Clerk  of  the 
Custodies,  whose  office  was  abo- 
lished Michaelmas  Term,  1842 — 
See  2  &  3  Will.  IV.  c.  Ill,  An 
Act  to  abolish  certain  Sinecure 
Offices  connected  with  the  Court 
of  Chancery,  and  to  make  pro- 
vision for  the  Lord  High  Chan- 
cellor on  his  Retirement  from 
Office.— 3  &  4  Wm.  IV.  c.  84, 
An  Act  to  provide  for  the  Per- 
formance of  the  Duties  of  certain 
Offices  connected  with  the  Court 
of  Chancery  which  have  been 
abolished.— 5  &  6  Vict.  c.  84, 
An  Act  to  Alter  and  Amend  the 
Practice  and  Course  of  Proceed- 
ing under  Commissions  in  the 
nature  of  Writs  de  Lunatico  In- 
quireodo*-and  the  first  of  the 
General  Orders  in  Lunacy  of  the 
27th  of  October,  1842.— Beav. 
Ord.  226].  Consequently  when 
the  recognizance  is  to  be  vacated, 
the  Clerk  of  the  Enrolments  is 
ordered  to  attend  the  Master  of 


the  Rolls  with  the  record  of  the 
recognizance  for  that  purpose. 
But  when  the  hond  is  to  be  can- 
celled, the  Master  in  Lunacy  is 
ordered  to  deliver  up  the  bond 
for  that  purpose. 

There  is  a  case  in  which  the 
receiver  appears  to  have  been  or- 
dered to  give  the  same  security  as 
a  committee.  In  Ex  parte  Warren^ 
10  Ves.  622,  there  was  a  petition 
that  a  receiver  might  be  appointed, 
as  no  one  could  be  procured  to 
act  as  committee,  when  an  objec- 
tion being  made,  founded  upon 
the  different  nature  of  the  secu- 
rities given  by  a  receiver  and  a 
committee,  and  Lord  Eldon  ex- 
pressing great  reluctance  to  ap- 
point a  receiver  on  account  of  the 
different  nature  of  the  security, 
the  counsel  for  the  petition  pro- 
posed that  the  person  to  be  ap- 
pointed receiver  should  have  a 
salary  as  a  receiver,  but  should 
be  considered  as  a  committee, 
and  give  security  as  such.  Lord 
Eldon  said  that  if  the  receiver 
gave  such  security  as  was  satis* 
factory  to  the  Attorney-General, 
as  a  committee  did,  it  was  not 
material  whether  he  was  called 
committee  or  receiver,  and  his 
Lordship  made  the  order  accord- 
ingly. 
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Lord  Ltndhdrbt  said  he  thought  that  the  part  of  the  ^843. 
petition,  which  prayed  that  the  bond  might  be  cancelled  so  Rb  Bull. 
far  as  concerned  the  deceased  surety,  was  very  reasonable 
and  ought  to  be  granted :  but  he  did  not  think  that  the  part 
of  the  petition,  which  prayed  that  the  costs  should  be  paid 
out  of  the  lunatic's  estate,  was  so  reasonable.  He  might 
probably  come  to  a  conclusion  that  the  petitioners  and  not 
the  lunatic's  estate,  ought  to  pay  such  costs.  He  would 
assume  that  they  would  be  not  unwilling  to  do  so,  supposing 
he  should  finally  be  of  opinion  that  the  costs  attending  the 
petition,  ought  to  be  paid  by  them.  That  it  might  occa- 
sion a  difficulty  in  committees  procuring  responsible  per- 
sons to  become  sureties  for  them,  were  he,  supposing  the 
petitioners  to  be  willing  to  pay  the  costs,  to  refuse  to  comply 
with  the  application  that  the  bond  might  be  cancelled  as  re- 
garded the  deceased  surety.  That  this  would  be  very  inex- 
pedient. He  would  not  say  what  he  would  do  as  to  the  costs, 
although  his  inclination  was  that  the  petitioners  should  pay 
them.  If  the  petitioners  would  submit  to  pay  the  costs  in 
case  he  should  think  fit  so  to  direct,  he  would  order  the 
committee  to  enter  into  fresh  security  within  a  reasonable 
time,  and  that  in  default  it  should  be  referred  to  the  com- 
missioners to  approve  of  another  committee  of  the  estate 
of  the  lunatic. 


1st  April,  1843. — The  order  of  this  date  after  reciting 
the  petition  of  the  trustees  and  executors  of  Whitton,  and 
that  such  petition  had  been  several  times  in  hearing  before 
the  Lord  Chancellor,  and  came  on  to  be  heard  again  on 
the  ssdd  1st  of  April,  was  as  follows: — It  appearing  that 
Corbett  Whitton,  one  of  the  sureties  in  the  bond  entered 
into  by  the  said  George  Bull  as  committee  of  the  estate  of 
the  said  lunatic,  has  departed  this  life,  I  do  think  fit  and 
hereby  order  that  the  said  George  Bull  do  enter  into  fresh 
security  to  the  approbation  of  Her  Majesty's  Attomey- 

YOL.  U.  F 
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1M3^^  General,  for  answering  the  estate  of  the  said  lunatic,  and 
Be  Bull.  accounting  for  the  rents,  profits,  and  produce  thereof,  once 
in  eveiy  year  or  oftener  if  thereunto  required,  before  the 
commissioners  in  lunacy :  and  I  do  hereby  direct  that  such 
security  be  perfected  on  or  before  the  1st  day  of  June  now 
next  ensuing,  and  that  in  default  of  sudi  security  being 
perfected  within  the  time  aforesaid,  that  it  be  referred  to 
the  commissioners  in  lunacy  jointly  or  severally  to  approve 
of  some  fit  and  proper  person  or  persons  to  be  appointed 
committee  or  committees  of  the  estate  of  the  said  lunatic : 
and  I  do  reserve  the  consideration  of  all  further  directions 
and  of  all  costs,  with  liberty  to  any  of  the  parties  hereto 
to  apply  to  me  touching  the  same  as  they  may  be  advised. 


L.C. 

May, 

1843. 

^^ . ' 

Committee 
having  entered 
into  fresh  aeca- 
rity,  order 
made  that  the 
fonner  hond 
should  he  can- 
celled, and  that 
the  trustees 
and  executors 
of  the  deceased 
surety  should 
pay  the  costs  of 
the  petition. 


In  pursuance  of  the  said  Order  of  the  1st  of  April,  1843, 
Francis  Barlow,  Esq.  one  of  the  commissioners  in  lunacy, 
liaving  by  his  certificate  dated  25th  May,  1843,  certified  to 
the  Lord  Chancellor  that  the  said  George  Bull  had  entered 
into  fresh  security  by  a  bond  with  two  sureties,  bearing 
date  the  24th  day  of  May  instant,  and  approved  of  by  Her 
Majesty's  Attorney-General,  for  answering  the  estate  of  the 
said  lunatic  as  in  his  lordship's  said  order  was  mentioned, 
the  petition  was  mentioned  again  to  the  Lord  Chancellor,  who 
thereupon  made  an  Order  dated  the  29th  May,  1843,  the 
material  part  of  which,  after  reciting  the  Ordec^of  the  1st 
April,  1843,  was  as  follows : — And  whereas  the  said  peti- 
tion having  been  mentioned  to  me  again  on  this  day,  and  it 
appearing  by  the  certificate  of  Francis  Barlow,  Esq.,  one 
of  the  Commissioners  in  Lunacy,  that  fresh  security  has 
been  entered  into  by  the  said  George  Bull  as  committee  of 
the  estate  of  the  said  lunatic,  I  do  think  fit  and  hereby 
order  that  the  bond  or  recognizance  (a),  entered  into  by 
the  said  George  Bull  as  committee  of  the  estate  of  the  said 


(a)  See  the  note^  ante,  page  63. 
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Imiattc,  and  Benjamin  John  Armstrong,  and  Corbett  1M3. 
Whitton,  his  sureties,  bearing  date  the  Ist  day  of  January,  rb  bull. 
1840,  be  delivered  up  by  the  Commissioners  in  Lunacy,  to 
be  vacated  and  cancelled ;  and  I  do  hereby  further  order 
that  the  costs  of  the  said  George  Bull,  and  of  the  next  of 
kin  of  the  said  lunatic  of  the  said  petition,  and  incidental 
thereto,  be  paid  by  the  said  petitioners  (a). 

Mr.  Cooper^  Mr.  CAandless,  Mr.  Weld,  and  Mr.  Came- 
ron^  were  the  counsel  in  the  matter. 


Now,  by  the  General  Order  in  Lunacy  of  the  15th  April,  1844,   General  Order 
it  is  ordered  that  every  committee  and  receiver  in  any  matter  in  ^prif°^4^^ 
lunacy  shall,  on  each  occasion  of  passing  his  accounts,  or  at  such      If  surety  of 
other  times  as  the  commissioners  may  jointly  or  severally  appoint  «>™P"**«« '^ 
in  that  behalf,  satisfy  the  commissioners  or  commissioner,  by  affi-  or  bankrupt,  or 
davit  or  otherwise,  that  the  sureties  of  such  committee  or  receiver  "solvent,  the 
are  living,  and  have  not  been  declared  bankrupt  or  insolvent ;  and  receiver  shaU 
if  it  shall  appear  to  the  commbsioners  or  commissioner  that  any  enter  into  fresh 
surety  of  such  committee  or  receiver  is  not  living,  or  has  been  de-  ^  ^^^' 
dared  bankrupt  or  insolvent,  then  that  such  commissioners  shall 
jointly  or  severally  fix  the  time  within  which  such  committee  or 
receiver  shall  enter  into  fresh  security  as  committee  or  receiver 
of  the  estate  of  such  lunatic ;  and  that  in  default  of  his  doing  so 
the  commissioners  shall  jointly  or  severally  (without  special  order) 
inquire  and  report  who  is  or  are  the  most  fit  and  proper  person  or 
persons  to  be  appointed  committee  or  committees  or  receiver  of 

(a)  The  form  in  the  useful  lit-  trustees  and  executors  of  the  de- 
tle  book  of  Mr.  Elmer,  of  the  ceased  surety  and  counsel.  The 
Office  of  the  Commissioners  in  form  is,  however,  objectionable 
Lunacy, — Outline  of  the  Practice  by  the  use  made  of  the  word  "  re- 
in Lunacy,  page  124— of  an  or-  cognizance,"  both  in  the  prayer 
der  directing  the  bond  to  be  can-  of  the  petition  and  in  the  order, 
celled  on  the  death  of  one  of  the  see  note  (a)  ante,  page  63,  and 
sureties^  &c.  is  a  verbatim  copy  by  the  retention  of  a  prayer 
of  the  order,  of  which  the  material  adapted  to  the  case  of  the  surety 
part  is  set  forth  above,  merely  of  a  receiver,  and  not  to  the  case 
omitting  the  dates  and  the  names  of  the  surety  of  a  committee,  see 
of  the  lunatic,  conunittee,  sureties,  note  (&),  ante,  page  63. 
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1843.         the  estate  of  such  lunatic  in  the  place  of  such  committee  or 
Rb  Bull.  receiver  so  making  default. — Beav.  Ord.  235. 


2rS?  o®^^       ^^  conformity  with  the  plan  of  this  work,  the  abstract  of  the 
by  the  com-       ^^^  is  here  inserted: — 1st  January,  1840.     The  Rev.  Geoi^ 
mittee  of  a         Bull,  Benjamin  John  Armstrong,  and  Corbett  Whitton,  are  jointly 
and  severally  held  and  firmly  bound  to  our  Most  Serene  Lady  (a) 
Victoria,  by  the  grace  of  God  of  the  United  Kingdom  of  Great  l 

Britain  and  Ireland,  Queen  Defender  of  the  Faith,  in  the  sum  of  j 

3400/.,  subject  to  a  condition  thereunder  written,  whereby,  after  j 

reciting  that  the  Right  Hon.  Charles,  Lord  Cottenham,  Lord 
High  Chancellor  of  Great  Britain,  had  given  directions  that  the  | 

above  bounden  George  Bull  should  have  a  grant  under  the  Great 
Seal  of  Great  Britain,  of  the  custody  and  management  of  the  real 
and  personal  estate  of  the  Rev.  Israel  Bull,  of  Aylesbury,  in  the 
county  of  Bucks,  then  residing  at  Aston  Abbotts,  near  Aylesbury, 
in  the  same  county,  clerk,  a  lunatic,  he  being  unable  to  govern  him- 
self or  to  manage  his  estate  during  the  continuance  of  his  lunacy : 
The  condition  of  the  said  bond  was  declared  to  be,  that  if 
the  said  George  Bull  should  yearly,  or  oftener,  if  he  should  be 
thereunto  required,  make  a  just  and  true  account  of  all  and  sin- 
gular the  rents,  issues,  and  profits  of  the  real  estate  of  the  said 
lunatic,  and  also  of  his  personal  estate  and  the  profits  thereof,  as 
then  had,  or  thereafter  should,  come  to  his  hands,  custody,  or  pos- 
session, or  which  he  might  receive  out  of  or  concerning  the 
said  estate,  and  should  carefully  observe,  perform,  and  keep  the 
orders  and  directions  of  the  Lord  Chancellor  of  Great  Britain, 
Lord  Keeper,  or  Lords  Commissioners  for  the  custody  of  the 
Great  Seal  of  Great  Britain,  for  the  time  being,  made,  or  there- 
after to  be  made,  touching  or  concerning  the  said  lunatic  and  his 
estate,  and  touching  all  monies  as  should  yearly  remain  due  upon 
the  foot  of  his  account,  duly  taken  by  one  of  the  Masters  of  the 
High  Court  of  Chancery,  and  filed  in  the  office  for  that  purpose 
appointed,  and  should  be  careful  to  sec  the  houses,  buildings,  and 

(a)  The  student  may  consult  Serenissima]  and  the  title  ''Lord" 

the  Glossaries  of  Du  Cange  and  — "  Lady"  [Dominus,  Domina] 

Carpentier,  and  Selden's  Titles  of  used  in  bonds  to  the  Crown  eze- 

Honor,  pages  37  and  994,  edit,  of  cuted    by    committees    of    the 

1631 ,  as  to  the  honorary  attribute  estates  of  lunatics. 
"  Most    Serene"    [Serenissimus, 


Rb  Bull. 
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stractnres  of  the  said  lunatic  to  be  well  and  safficiently  repaired,  1843. 

and  80  kept  and  maintained  during  the  continuance  of  the  said 
grant,  and  should  carefuUj  preserve  and  keep  all  the  deeds,  evi- 
dences, and  writings  touching  the  manors,  messuages,  tenements, 
hereditaments,  and  estate  of  the  said  lunatic  as  then  had,  or 
thereafter  should  come  to  his  hands,  custody,  or  possession,  and 
should  not  sell  or  alien  his  interest  in  the  said  custody  or  grant 
to  any  person  or  persons  whomsoever,  without  the  consent  or 
agreement  of  the  Lord  Chancellor  of  Great  Britain,  Lord  Keeper, 
or  Lords  Commissioners  for  the  custody  of  the  Great  Seal  of 
Great  Britain,  for  the  time  being,  but  should  in  all  things  demean 
himself  as  a  careful  and  faithful  grantee  or  committee  of  the 
estate  of  the  said  lunatic :  That  then  the  said  obligation  should 
be  void,  or  else  the  same  to  stand,  remain,  and  be  in  full  force 
and  virtue. 


The  Records  of  the  Petty  Bag  office  show  that  this  bond,  given  Bond  given  to 
by  the  committee  of  the  estate  of  a  lunatic  [a  debt  not  of  record],  Jj**  Crown  by 
has  always  been  treated  as  an  obligation,  or  specialty,  within  the  lunatic  an  Obli- 
statute  of  the  33  Hen.  VIII.  c.  39  (a),  sect.  50,  by  which  it  is  g«tion,  or  Spe- 
enacted  that  all  obligations  and  specialties  which,  afler  the  1st  of  the  SS^en.*^ 
May,  1541,  should  be  made  for  any  cause  or  causes  touching,  or  VIII.  c.  39. 
in  anywise  concerning,  the  King's  most  royal  majesty,  or  his  heirs,  ^^'  ^' 
or  to  his  or  their  use,  commodity,  or  behoof,  shall  be  made  to  his 
highness,  and  to  his  heirs.  Kings,  in  his  or  their  name  or  names, 
\jj  these  words,  "Domino  regi,"  and  to  none  other  person  or  persons, 
to  his  use,  and  to  be  paid  to  his  Highness  by  these  words — ''solvend. 
eidem  dominoBegi  haered.  vel  executoribus  suis,"  with  other  words 
used  and  accustomed  in  common  obligations ;  and  that  all  such 
obligations  and  specialties  so  to  be  made  shall  be  good  and  effec- 
tual in  the  law  to  all  purposes  and  intents,  and  shall  be  of  the  same 
nature,  kind,  quality,  force,  and  effect  to  all  intents  and  purposes, 
as  the  writings  obligatory,  taken  and  knowledged  according  to 
the  statute  of  the  staple  of  Westminster,  have  at  any  time  before 
the  making  of  this  present  act  been  taken,  used,  exercised,  and 

(a)  The  title  of  the  statute  is—'  tion  of  the  statutes  published  by 

The  Erection  of  tbe  Court  of  the  Record  Commission  the  title 

Surveyors  of  the  King's  Lands,  of  tbe  statute  is — ^The  Byll  for  the 

the  names  of  tbe  officers  there  Establishment  of  the  Courte  of 

and  thrir  authority. — In  the  edi-  Surveyors. 
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1843.         executed  against  any  person  or  persons,  any  law,  usage,  or  custom 
Re  ButL  *®  ^®  contrary  thereof  notwithstanding  (a). 

Recently,  however,  the  question  was  raised,  whether  such  boikd 
did  come  within  the  aboTe-mentioned  statute.  The  question  was 
first  raised  in  The  King  v.  Lamb,  13  Price,  649 ;  S.  C,  M'Ck- 
land,  402  ;  but  it  was  not  then  necessary  to  determine  it.  The 
question  was  again  raised  in  Regina  t.  Chambers  and  othere^  11 
Meeson  and  Welsby,  776,  and  was  then  determined.  A  sdre 
facias  had  been  issued  against  the  defendants  for  the  breach  of 
the  condition  of  a  bond,  given  by  them  to  the  Crown  on  the  ap- 
pointment of  the  defendant  Chambers,  as  committee  of  the  estate 
of  a  lunatic,  for  the  due  discharge  of  his  duties  and  passing  of  his 
accounts,  he  having  become  bankrupt.  A  motion  was  made  on  the 
part  of  the  assignees  of  the  defendant  Chambers  for  a  rule  to  show 
cause,  why  the  scire  facias  and  the  judgment  thereon  should  not 
be  set  aside.  It  was  contended  that  such  a  bond  was  not  within 
the  statute,  so  as  to  entitle  the  Crown  to  treat  it  as  a  matter  of 
record,  and  have  a  scire  facias  thereon.  That  the  case  was  one 
in  which  the  Crown  was  neither  personally  interested,  nor  the 
public  interests  involved.  Lord  Abinger — after  asking  whether 
counsel  were  aware  of  any  difference  between  debts  due  to  the 
Crown  because  the  Crown  represents  the  public  interests,  and 
debts  due  to  the  Crown  by  virtue  of  its  prerogative — and  after 
observing  that  the  only  question  had  been,  whether  the  preroga- 
tive, which  is  the  foundation  of  all  these  rights,  should  be  applied 
to  debts  due  by  virtue  of  acts  of  parliament  made  for  the  benefit 
of  the  public,  but  that  there  was  no  difference  in  the  process — 
added,  that  that  was  a  case  in  which  the  Crown,  by  virtue  of  its 
office,  was  entitled  to  the  custody  of  the  lunatic,  and  might  there- 
fore take  such  securities  as  it  thought  fit  for  the  protection  of  his 
estate.    The  Crown  exercised  this  custody  by  virtue  of  its  pre- 

(a)  See   also    section    53,  by  making  of  the  Act  have  been 

which  all  suits,  process,  judg-  used  to  be  taken,  exercised,  and 

ments,  decrees,  and  executions  of  executed, 

or  upon  any  of  the  aforesaid  oUi-  la    the    Raeord   CooiaiiBsioii 

gattons,  shall  be  of  the  ssme  w  edition  of  tho  slatalM,  and  in 

like  strength,  force,  effect,  and  the  ordinirj  editions,  the  sections 

intent  in  the  law  to  all  purposes,  of  the  Act  erecting  the  Court  of 

as  writings  obligatory  taken  and  Surveyors    do  not   correspond: 

acknowledged  according  to  the  sections  50  and  53  of  the  latter 

statute  of  the  staple  at  West-  form  part  of  section  36  of  the 

minster  at  any  time  before  the  former. 


JtEPORTS  IN  CHANCERY.  71 

rogative,  and  did  so  from  the  earliest  feudal  times.    That  was         1S48. 
therefore  a  hond  taken  to  the  use  of  the  Crown,  and  within  the  ^   «   ' 
provisions  of  the  statute  of  Hen.  VIII.    The  other  barona  oon- 
corred.    Rule  refused. 


There  is  a  distinction  between  execution  upon  a  statute  stipple  Execution  npon 
and  execution  upon  a  statute  merchant^  of  which  the  student,  who  a^^^lJ^,^*' 
has  deemed  a  perusal  of  the  text  of  Blackstone  sufficient  for  a  part  upon  a  sutute 
of  the  law  now  regarded  as  obsolete,  is  probably  not  aware.  °>«^^^^* 
Blackstone  says  (3  Com.  420)  that  upon  forfeiture  of  recogni- 
sances or  debts  acknowledged  on  statutes  merchant  or  statutes 
staple,  the  body,  lands,  and  goods  may  all  be  taken  at  once  in 
execution  to  compel  the  payment  of  the  debt.    But  it  will  be 
found,  upon  examining  the  statute  of  the  staple  and  the  statute 
of  merchants,  that  as  Judge  David  Jenkins  has  stated  in  his 
Eight  Centuries  of  Reports,  p.  163,  ''upon  a  statute  staple  a 
capias  and  extent  of  lands,  goods,  and  chattels  are  contained  in  on^ 
writ,  but  it  is  not  so  upon  a  statute  merchant."    The  statute 
staple  is  by  far  the  quickest  remedy.    The  student  may  consult 
Fitzherbert's  Natura  Brevium,  Writ  of  Execution  upon  a  Statute 
Merchant,  and  Writ  of  Execution  upon  a  Statute  Staple,  pages 
130  and  131,  edition  of  1794,  and  a  note  ascribed  to  Lord  H^e. 

By  the  Statute  of  Merchants  made  at  Westminster,  13  Edw.  I. 
Stat.  3,  c.  1,  it  is  ordained  and  established,  that  if  the  debtor 
could  not  be  found  in  the  power  of  the  mayor  or  chief  warden  of 
the  city  or  town,  then  shall  the  mayor  or  chief  warden  send 
into  the  Chancery,  under  the  King's  seal,  the  recognisance  of 
the  debt,  and  the  Chancellor  shall  direct  a  writ  unto  the  sheriff 
in  whose  shire  the  debtor  shall  be  found,  for  to  take  his  body 
and  safely  to  keep  him  in  prison  until  he  hath  agreed  for  the 
debt ;  and  within  a  quarter  of  a  year  after  that  he  is  taken,  his 
chattels  shall  be  deliyered  him,  so  that  by  his  own  he  may  levy 
and  pay  the  debt ;  and  it  shall  be  lawful  unto  him  during  the 
same  quarter  to  sell  his  lands  and  tenements  for  the  discharge  of 
his  debts,  and  his  sale  shall  be  good  and  effectual ;  and  if  he  do 
not  agree  within  the  quarter  next  after  the  quarter  expired,  all 
the  lands  and  goods  of  the  debtor  shall  be  delivered  unto  the 
menabant  by  a  reasonable  extent,  to  hold  them  until  such  time  as 
the  debt  is  wholly  leried ;  and  nevertheless  the  body  shall  remain 
in  prison  as  before  is  said ;  and  the  merchant  shall  find  him  bread 
and  water ;  and  the  merchant  shall  have  such  seisin  in  the  landa 
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1843.         and  tenements  delivered  unto  him,  or  his  assignee,  that  he  may 

g^  g^jTj^  maintain  a  writ  of  Novel  disseisin  if  he  be  put  out,  and  Re-disseisin 

also  as  of  fi'eehold,  to  hold  to  him  and  his  assigns  until  the  debt 

be  paid ;  and  as  soon  as  the  debt  is  levied,  the  body  of  the.  debtor 

shall  be  delivered,  with  his  lands  (a). 

By  the  statute  of  the  staple,  27  Edw.  III.  stat.  2,  c.  9,  it  is 
ordained  and  established,  that  in  case  the  debtors  be  not  found 
within  the  staple,  nor  their  goods  to  the  value  of  the  debt,  the 
same  shall  be  certified  in  the  Chancery,  under  the  seal  of  the 
Mayor  of  the  Staple,  by  which  certification  a  writ  shall  be  sent 
to  take  the  bodies  of  the  said  debtors  without  letting  them  to 
mainprise,  and  to  seise  their  lands  and  tenements,  goods  and 
chattels ;  and  the  writ  shall  be  returned  in  the  Chancery,  with 
the  certificate  of  the  value  of  the  said  lands  and  tenements,  goods 
and  chattels.  And  thereupon  due  execution  shall  be  made  from 
day  to  day  in  manner  as  it  is  contained  in  the  statute  merchant^ 
[The  Statute  of  Merchants,  A.D.  1285.  The  form  of  knowledge 
ing  a  Statute  Merchant.  The  creditor's  remedy  if  his  debt  be 
not  paid.  The  King's  Seals  shall  be  sent  to  Keepers  of  Fairs. 
Taking  of  Recognizance.]  so  that  he  to  whom  the  debt  is  due 
shall  have  estate  of  freehold  in  the  lands  and  tenements,  which 
shall  be  delivered  to  him  by  virtue  of  the  same  process  and  reco- 
very by  novel  disseissin  in  case  if  he  be  ousted ;  and  that  the 
debtor  have  no  advantage  of  the  quarter  of  a  year  which  is  con- 
tained in  the  said  statute  merchant. 


(a)  The  first  statute  of  Mer-  cites  that  establishments  had  been 

chants,  De  Mercatoribus,  is  the  ordained  at  Acton  Bumel  for  the 

Statute    of    Acton    Bumel,    11  remedy  of  Merchants,  and  that 

Edw.  I.  ordaining  the    Statute  such  ordinances   and  establish- 

Merchant   for   the   recovery  of  ments  were  to  be  kept  and  ob- 

d^bts.      The    ordinary    editions  served,  and  that  merchants  had 

have— made  Anno  11  or  13  Edw.  I.  complained  to  the  King  that  his 

and  Anno  Domini  1283  or  1285.  statutes  had  been  misinterpreted 

The  Record  Commission  edition  and  delayed,  and  that  the  King 

has — 11  Edw.  I.  Anno  Domini,  had  caused  the  statute  made  at 

1283.  —  Statutum    editum    pro  Acton  Bumel  to   be   rehearsed 

mercatoribus  ad  debita  sua  cele-  and  then  for  the  declaration  of 

riterrecuperanda. — Les  estatuz  de  certain  articles  in  such  statute 

Salopbury  ke  sunt  apele  Actone  it  was   ordained  and  establish- 

Bumel. — The  Statute   of   Mer-  ed,&c. 
chants  made  at  Westminster  re- 
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A  statute  merchant  is  a  bond  knowledged  before  one  of  the         1843. 
darkes  of  the  statutes  marchant^  mayor  or  chiefe  wardein  of  the  1    ^   - 
dtie  of  London>  or  two  marchants  of  the  said  citie  for  that  pur-  Account  of  a 
pose  assigned)  or  before  the  mayor,  chiefe  warden,  or  maister  of  Statute  Mer- 
other  cities  or  good  townes,  or  other  sufficient  men  for  that  jij^efint'part 
purpose  appointed,  and  sealed  with  the  scale  of  the  debtor  and  of  of  West's  Sim- 
the  king,  which  is  of  two  pieces,  the  greater  is  kept  by  the  said  ^°n^ -The 
mayor,  chiefe  warddn,  &c.,  and  the  lesser  peece  thereof  by  the  First  Part  of 
sayd clarkes.    The  fee  for  the  sayd  scale  is  for  statutes  know-  ^"°^^*®"j.  ^ 
ledged  in  fayres  of  everie  pound  an  halfpennie,  and  out  of  fayres  may  be  termed 
of  everie  pound  a  farthing.    The  execution  upon  statutes  marchant  *^«  ^  or  Des- 
is  first  to  take  the  bodie  of  the  debtor,  if  he  can  be  found,  if  Omenta  and 
otherwise  then  upon  his  lands  and  goods ;  and  it  is  made  in  forme  Presidents,  col- 
foUowbg.  &c.  '^^^^^ 

A  statute  staple,  properly  so  called,  is  a  bond  of  record  know-  the  Inner  Tern- 
ledged  before  the  maior  of  the  staple  in  the  presence  of  one  of  ^^  n^J^wly 
the  two  constables  of  the  same  staple,  for  which  scale  the  fee  is  augmented  with 
of  every  pound,  if  the  sum  exceed  not  a  Cli.  a  halfepeny,  and  if  it  ?^^/^r 
exceed  a  C  li.,  of  every  pound  a  farthing.    And  by  vertue  of  such  Marchants 
a  statute  staple  the  creditor  may  forthwith,  after  certificat  thereof  AiTairs.   1605. 
into  the  chauncerie,  have  execution  of  the  bodie,  lands,  and  goods  Account  of  a 
of  the  debtor :  and  the  statute  staple,  properly  so  called,  is  made  giyeninthefint 
as  foUoweth,  &c.  P«rt  of  West's 

Simboleo- 
graphy. 


IN    THE   OFFICE   OP   THE    PETTY    BAG   IN    CHANCERT. 
PR0CKEDING8,    UPON    BOND   TO   THE    KINO,    AGAINST   COMMITTEE 

OF  lunatic's  estate. 

The  King  v.  Latorence,  Michaelmas  Term,  38  Geo.  III.  1798.   The  King  v. 
Middlesex  to  wit— our  lord  the  king  sent  to  his  sherifF  of  Middle-  ^""*'' 
sex  his  writ  closed  in  these  words,  to  wit — "George  the  Third  by  Plea, and Repli- 
the  Grace  of  God  of  Great  Britain,  France,  and  Ireland,  ELing,  nation  in  scire 
defender  of  the  faith,  and  so  forth,  to  the  sheriff  of  Middlesex  bond  to  ^e 
greeting,  whereas  on  the  10th  day  of  March,  in  the  20th  year  of  King»  against 
our  reign  at  Westminster,  in  the  county  of  Middlesex,  Anna  Law-  o/the  ^^te  of 
fence  of  Greville  street  in  the  parish  of  St.  Andrew,  Holbom,  in  a  lunatic. 
the  county  of  Middlesex,  widow,  Samuel  Clay  Harvey  of  King  Declaration 
street,  Soho,  in  the  parish  of  St.  Ann,  Westminster,  in  the  said 
county  of  Middlesex,  Esq.,  and  Husband  Messiter  of  Goodge 
street  in  the  parish  of  St.  Pancras,  in  the  said  county  of  Middle- 
sex, Esq.,  by  their  certain  bonds  sealed  with  their  seals,  have 
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1843. 

Re  Bull. 

In  Pbttt  Bag 

Office. 
Proceedings, 
upon  bond  to 
the  King, 
against  com- 
mittee of  luna- 
tic's estate. 
7^  King  v. 
Lmerenee, 
Declaration. 


Oyer  craved  of 
the  bond,  and 
of  the  condition 
of  the  bond* 


acknowledged  themselvea  to  be  bound  and  firmly  obliged  to  us, 
our  heirs  and  successors^  in  1550/.  of  good  lawful  money  of  Great 
Britain^  to  be  paid  to  us  our  heirs  and  successors,  as  by  inspectioa 
of  the  said  bond  appears  to  us.  And  whereas  it  appears  to  us 
that  the  said  Anna  Lawrence,  Samuel  Ckj  Harvey,  and  Husband 
Messiter,  have  not  paid,  nor  hath  either  of  them  paid  the  same  as 
it  is  alleged.  Therefore  we  command  you  that  by  good  and 
lawful  men  of  your  bailiwick,  you  make  known  to  the  aforesaid 
Anna  Lawrence  that  she  appear  before  us  in  our  Chancery  in 
eight  days  of  St.  Martin  next  ensuing,  wheresoever  it  shall  then 
be,  to  show  if  she  knows  or  can  say  anything  for  herself  why  we 
ought  not  to  have  execution  against  her  the  said  Anna  Lawrence, 
according  to  the  force,  form,  and  efiect  of  the  said  bond  or  writing 
obligatory.  And  that  you  have  there  the  names  by  whom  you 
shall  make  known  to  her  and  this  writ,  witness  ourself  at  West- 
minster, the  5th  day  of  July,  in  the  37th  year  of  our  reign  " — at 
which  day,  that  is  to  say,  in  eight  days  of  St.  Martin,  the  said 
sheri£F  of  Middlesex  returned  to  our  said  lord  the  King  in  his 
Chancery  at  Westminster,  that  by  Henry  Beamont  and  John  HiU, 
good  and  lawful  men  of  his  bailiwick,  he  had  made  known  to  the 
said  Anna  Lawrence  that  she  should  appear  before  our  lord  the 
King  in  his  Chancery,  wheresoever,  &c.  at  the  time  in  the  said  writ 
mentioned,  to  show,  &c.  as  by  the  said  writ  he  was  commanded — 
And  thereupon  the  said  Anna  Lawrence  being  solemnly  called  by 
William  Luther  Sewell,  Esq.,  her  attorney  came.  Whereupon 
Sir  John  Scott,  Knight,  His  Majesty's  Attorney-General,  prays 
execution  for  our  said  lord  the  King  against  the  said  Anna  Law- 
rence for  the  said  1550/.  according  to  the  force,  form,  and  effect 
of  the  said  bond,  &c. 

And  the  said  Anna  by  William  Luther  Sewell,  Esq.,  comes 
and  craves  oyer  of  the  said  bond  in  the  said  writ  of  scire 
facias  mentioned,  and  it  is  read  to  her,  &c.,  and  she  also 
craves  oyer  of  the  condition  of  the  said  bond,  and  it  is  read  to 
her  in  these  words,  that  is  to  say,  the  condition  of  this  obliga- 
tion is  such,  that  whereas  the  Right  Honourable  Edward  Lord 
Thurlow,  Baron  Thurlow  of  Ashfield,  in  the  county  of  Suffolk, 
Lord  High  Chancellor  of  Great  Britain,  hath  given  direction  that 
the  above  bounden  Anna  Lawrence  shall  have  a  grant  under  the 
Great  Seal  of  Great  Britain,  of  the  custody  of  the  person  and 
management  of  the  real  and  personal  estate  of  Ann  Burt,  late  of 
the  parish  of  St.  Sepulchre  in  the  City  of  London,  but  now  of 
Greville  Street  in  the  parish  of  St.  Andrew,  Holbom,  in  the 
county  of  Middlesex,  widow,  a  lunatic,  she  being  unable  to  govern 
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herself,  or  to  numage  her  estate  during  the  continuance  of  her         1843. 

lonacy.    If,  therefore,  the  said  Anna  Lawrence  shall  yearly  or  ^^  Bvll. 

oftener  if  she  be  thereunto  required,  make  a  just  and  true  account  -^ 

of  all  and  singular  the  rents,  bsues,  and  profits  of  the  real  estate  ^^  P^tty  Bag 

of  the  said  lunatic,  and  also  of  her  personal  estate  and  profits  Prooeediogs, 

thereof,  as  now  are  or  hereafter  shall  come  to  her  hands,  custody,  upon  bond  to 

or  possession,  or  which  she  may  receive,  and  of  or  concerning  the  gs^i^t^Q^. 

said  estate,  and  shall  carefully  observe,  perform,  and  keep  the  mlttee  of  lnna» 

orders  and  directions  of  the  Lord  Chancellor  of  Great  Britain,  ^^ "  estate. 

Lord  Keeper,  or  Lords  Commissioners  for  the  custody  of  the  l^J^^J' 

Great  Seal  of  Great  Britain,  for  the  time  being,  made,  or  hereafter  Oyer  craved  of 

to  be  made  touching  or  conceminir  the  said  lunatic  and  her  estate,  ^^^  bond,  and 

,  ^       ,  .         11        i_  .  I.  11  1  .J  of  the  condition 

and  touching  all  such  momes  as  shall  yearly  remam  due,  upon  of  the  bond. 

the  foot  of  the  account  duly  taken  by  one  of  the  Masters  of  the 

High  Court  of  Chancery,  and  filed  in  the  office  for  that  purpose 

appointed,  and  shall  be  careful  to  see  the  houses,  buildii^,  and 

structures  of  the  said  lunatic,  to  be  well  and  sufficiently  repaired, 

and  so  kept  and  maintained  during  the  continuance  of  the  said 

grant,  and  shall  carefully  preserve  and  keep  all  the  deeds, 

evidences,  and  writings  touching  the  manors,  messuages,  lands, 

tenements,  hereditaments,  and  estate  of  the  said  lunatic,  aa  now 

are  or  hereafter  shall  come  to  her  hands,  custody,  or  possession, 

and  shall  carefully  provide  for  the  person  of  the  said  lunatic,  and 

for  her  safety,  and  for  her  family  (if  any  be  or  shall  be)  during 

the  continuance  of  the  said  grant,  and  shall  bring  the  said  grant 

to  the  clerk  of  the  custodies  and  post  mortems  within  one  month 

or  sooner  next  after  the  same  shall  be  passed  under  the  Great  Seal 

of  Great  Britain,  to  be  there  enrolled,  and  shall  not  sell  or  alien 

her  interest  in  the  said  custody  or  grant  to  any  person  or  persons 

whomsoever,  without  the  consent  or  agreement  of  the  Lord 

Chancellor  of  Great  Britain,  Lord  Keeper  or  Lords  Commis- 

aioners  for  the  custody  of  the  Great  Seal  of  Great  Britain  for  the 

time  being,  but  shall  in  aU  things  demean  herself  as  a  careful  and 

fiuthfiil  grantee  or  committee  of  the  person  and  estate  of  the 

said  lunatic:  Then  the  said  obligation  to  be  void  or  else  the 

same  to  stand  and  be  in  full  force  aud  virtue — ^Which  being  read  Plea. 

and  heard  the  said  Anna  says  that  our  said  lord  the  King  ought 

not  to  have  execution  against  her  the  said  Anna  for  the  said  1550/. 

according  to  the  f<Nrce,  form,  and  effect  of  the  said  bond,  because 

she  says  that  she  the  said  Anna  hath  ever  since  the  making  of 

the  said  bond  in  the  said  writ  of  scire  facias  mentioned,  yearly 

and  aa  often  as  she  hath  been  thereunto  required,  made  a  just 

and  true  aeoount  ot  all  and  singular  the  rents,  iasoes,  and  profita 
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of  the  real  estate  of  the  said  lunatic,  and  also  of  her  personal 
estate  and  the  profits  thereof,  as  at  the  time  of  making  the  said 
hond  were  in,  or  at  any  time  since,  have  come  to  her  hands,  cus- 
tody, or  possession,  or  which  the  said  Anna  hath  received  out  of 
or  concerning  the  said  estate,  and  hath  carefully  observed,  per- 
formed, and  kept  the  orders  and  directions  of  the  said  Lord 
Chancellor  of  Great  Britain,  Lord  Keeper,  and  Lords  Commis- 
sioners for  the  custody  of  the  Great  Seal  of  Great  Britain,  for  the 
time  being,  made  in,  touching,  or  concerning,  the  said  lunatic 
and  her  estate,  and  touching  all  such  monies  as  have  yearly  re- 
mained due  upon  the  foot  of  her  account  duly  taken  by  one  of 
the  Masters  of  the  said  High  Court  of  Chancery,  and  filed  in  the 
Office  for  that  purpose  appointed,  and  hath  been  careful  to  see 
the  houses,  buildings,  and  structures  of  the  said  lunatic  well  and 
sufficiently  repaired  and  so  kept  and  maintained,  and  hath  care- 
folly  preserved  and  kept  all  the  deeds,  evidences,  and  writings 
touching  the  manors,  messuages,  lands,  tenements,  hereditaments, 
and  estate  of  the  said  lunatic  as  at  the  time  of  making  the  said 
bond  were  in,  or  at  any  time  since  have  come  to,  her  hands,  cus- 
tody or  possession,  and  hath  carefully  provided  for  the  person  of 
the  said  lunatic  and  for  her  safety  (the  said  lunatic  having  no 
family)  according  to  the  form  and  effect  of  the  said  condition  of 
the  said  bond,  to  wit  at  Westminster  aforesaid  in  the  county 
aforesaid :  and  the  said  Anna  further  saith  that  after  the  making 
of  the  said  bond,  to  wit  on  the  said  10th  day  of  March,  in  the 
twentieth  year  aforesaid,  at  Westminster  aforesaid,  in  the  countjr 
aforesaid,  the  said  grant  in  the  said  condition  mentioned  was 
passed  under  the  Great  Seal  of  Great  Britain,  and  that  she,  the 
said  Anna,  did  bring  the  said  grant  to  the  Clerk  of  the  Custodies 
and  Post  Mortems  within  one  month  next  after  the  same  was  so 
passed  under  the  Great  Seal  of  Great  Britain  to  be  there  enrolled, 
to  wit  at  Westminster  aforesaid  in  the  county  aforesaid,  and  that 
she,  the  said  Anna,  hath  not  at  any  time  since  the  making  of  the 
said  bond  sold  or  aliened  her  interest  in  the  said  custody  or  grant 
to  any  person  or  persons  whomsoever :  and  the  said  Anna  further 
saith  that  she,  the  said  Anna,  hath  always  from  the  time  of 
making  the  said  bond  hitherto  in  all  things  demeaned  herself  as  a 
careful  and  faithful  grantee  or  committee  of  the  person  and 
estate  of  the  said  lunatic,  according  to  the  form  and  effect  of  the 
said  condition  of  the  said  bond,  to  wit  at  Westminster  aforesaid 
in  the  county  aforesaid,  and  this  she,  the  said  Anna,  is  ready  to 
verify,  wherefore  she  prays  judgment  if  our  said  lord  the  King 
ought  to  have  execution  against  her,  the  said  Anna,  for  the 
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said    1550/.  according  to  the  force,  form,  and  effect  of  the         1843. 
said  bond,  &c.  iBBuLL. 

And  the  said  Sir  John  Scott,  Knight,  His  Majesty's  Attorney-  ~ 

General  on  behalf  of  his  said  Majesty  as  to  the  said  plea  of  the  ^^  ™"  Pbtty 
.:•  4  ^     ^        ^  ^     1   /.     ,  ,         .,       .       -    Bag  Offic». 

said  Anna,  by  her  above  pleaded  in  bar  as  to  the  said  wnt  of  Proceedings 

scire  facias,  says.  That  by  reason  of  anything  by  the  said  Anna  upon  bond  to 
aboye  in  that  plea  alleged,  his  said  Majesty  ought  not  to  be  barred  ^Ji^Jom- 
irom  having  execution  against  her,  the  said  Anna,  for  the  said  mittee  of  luna- 
1550/.  according  to  the  force,  form,  and  effect  of  the  said  bond  ^^'^  ^•^*®- 
in  the  said  writ  of  scire  facias  mentioned,  or  any  part  thereof:  ixnorene^J 
because  the  said  Attorney-General  on  the  behalf  of  his  said  Replication  of 
Majesty,  says.  That  after  the  making  of  the  said  bond  in  the  ^ir  John  Scott, 
said  writ  of  scire  facias  mentioned,  and  before  the  issuing  of  the  neraL 
said  writ  of  scire  facias,  to  wit  on  the  23rd  day  of  January  in  the 
year  of  our  Lord  1797,  and  before,  divers  lai^e  sums  of  money, 
to  wit  the  sum  of  500/.  of  the  rents,  issues,  and  profits  of  the 
real  estate  of  the  said  lunatic  in  the  said  condition  of  the  said 
bond  mentioned,  and  also  divers  large  sums  of  money,  to  wit  the 
sum  of  1000/.  of  the  personal  estate  of  the  said  lunatic,  and  of 
the  profits  thereof,  in  the  said  condition  of  the  said  bond  men- 
tioned, were  in  fact  come  to  the  hands,  custody,  and  possession 
of  her,  the  said  Anna,  and  which  the  said  Anna  received  out  of 
and  concerning  the  said  estate  of  the  said  lunatic :  nevertheless 
the  said  Anna  did  not,  according  to  the  force,  form,  and  effect  of 
the  said  condition  of  the  said  bond,  yearly  or  at  any  time  what- 
soever, although  often  duly  required,  make  a  just  and  true  ac- 
count of  all  and  singular  the  rents,  issues,  and  profits  of  the  said 
real  and  personal  estate  of  the  said  lunatic,  and  of  the  profits 
thereof,  nor  of  any  of  the  moneys  which  have  so  come  to  the 
hands,  custody,  and  possession  of  the  said  Anna^  and  which 
she,  the  said  Anna,  had  received,  and  of  and  concerning  the 
said  estate  of  the  said  lunatic,  nor  of  and  concerning  the  said 
estate  as  aforesaid,  nor  bring  in  or  render  any  account  whatsoever 
of  the  same,  contrary  to  the  force,  form,  and  effect  of  the  said 
condition  of  the  said  bond  in  the  said  writ  of  scire  facias  men- 
tioned :   and  this  the  said  Attorney-General  prays  may  be  en- 
qpred  of  by  the  country :  and  the  said  Attorney-General,  who 
prosecutes  as  aforesaid,  for  further  breach  of  the  said  condition 
of  the  said  bond  in  the  said  writ  of  scire  facias  mentioned,  says, 
that  the  said  Anna  did  not  carefully  observe,  perform,  and  keep 
the  orders  and  directions  of  the  Lord  Chancellor  of  Great  Britain, 
Jjori  Keeper  or  Lords  Commissioners  for  the  Custody  of  the 
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of  the  real  estate  of  the  said  lunatic,  and  also  of  her  personal 
estate  and  the  profits  thereof,  as  at  the  time  of  making  the  said 
bond  were  in,  or  at  any  time  since,  have  come  to  her  hands,  cus- 
tody, or  possession,  or  which  the  said  Anna  hath  received  out  of 
or  concerning  the  said  estate,  and  hath  carefully  observed,  per- 
formed, and  kept  the  orders  and  directions  of  the  said  Lord 
Chancellor  of  Great  Britain,  Lord  Keeper,  and  Lords  Commis- 
sioners for  the  custody  of  the  Great  Seal  of  Great  Britain,  for  the 
time  being,  made  in,  touching,  or  concerning,  the  said  lunatic 
and  her  estate,  and  touching  all  such  monies  as  have  yearly  re- 
mained due  upon  the  foot  of  her  account  duly  taken  by  one  of 
the  Masters  of  the  said  High  Court  of  Chancery,  and  filed  in  the 
Office  for  that  purpose  appointed,  and  hath  been  careful  to  see 
the  houses,  buildings,  and  structures  of  the  said  lunatic  well  and 
sufficiently  repaired  and  so  kept  and  maintained,  and  hath  care- 
folly  preserved  and  kept  all  the  deeds,  evidences,  and  writings 
touching  the  manors,  messuages,  lands,  tenements,  hereditaments, 
and  estate  of  the  said  lunatic  as  at  the  time  of  making  the  said 
bond  were  in,  or  at  any  time  since  have  come  to,  her  hands,  cus- 
tody or  possession,  and  hath  carefully  provided  for  the  person  of 
the  said  lunatic  and  for  her  safety  (the  said  lunatic  having  no 
family)  according  to  the  form  and  effect  of  the  said  condition  of 
the  said  bond,  to  wit  at  Westminster  aforesaid  in  the  county 
aforesaid :  and  the  said  Anna  further  saith  that  after  the  making 
of  the  said  bond,  to  wit  on  the  said  10th  day  of  March,  in  the 
twentieth  year  aforesaid,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  the  said  grant  in  the  said  condition  mentioned  was 
passed  under  the  Great  Seal  of  Great  Britain,  and  that  she,  the 
said  Anna,  did  bring  the  said  grant  to  the  Clerk  of  the  Custodies 
and  Post  Mortems  within  one  month  next  after  the  same  was  so 
passed  under  the  Great  Seal  of  Great  Britain  to  be  there  enrolled, 
to  wit  at  Westminster  aforesaid  in  the  county  aforesaid,  and  that 
she,  the  said  Anna,  hath  not  at  any  time  since  the  making  of  the 
said  bond  sold  or  aliened  her  interest  in  the  said  custody  or  grant 
to  any  person  or  persons  whomsoever :  and  the  said  Anna  further 
saith  that  she,  the  said  Anna,  hath  always  from  the  time  of 
making  the  said  bond  hitherto  in  all  things  demeaned  herself  as  a 
careful  and  faithful  grantee  or  committee  of  the  person  and 
estate  of  the  said  lunatic,  according  to  the  form  and  effect  of  the 
said  condition  of  the  said  bond,  to  wit  at  Westminster  aforesaid 
in  the  county  aforesaid,  and  this  she,  the  said  Anna,  is  ready  to 
verify,  wherefore  she  prays  judgment  if  our  said  lord  the  Kiog 
ought  to  have  execution  against  her,  the  said  Anna,  for  the 
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Be^-Genenl  also  prays  may  be  enquired  of  by  the  ooontry,  &c. ;  and         1B43. 
tiie  said  Attorney-General,  who  prosecutes  as  aforesaid,  for  ftirther  RkBull. 

breadi  of  the  said  condition  of  the  said  bond  in  the  said  writ  of  — ^ 

scire  facias  mentioned,  says,  that  the  said  Anna  hath  not  care-    ba^OffTcb* 
fidly  provided  for  the  person  of  the  said  lunatic  and  for  her  Proceedings, 
saf^  acoordinir  to  the  form  and  effect  of  the  said  condition  of  ^pon  bond  to 

flip  ITimr 

the  said  bond,  but,  on  the  contrary,  wholly  neglected  to  provide  againstcom- 
for  the  person  and  safety  of  the  said  lunatic  contrary  to  the  mittee  of  luna- 
ibroe,  form,  and  effect  thereof:    and  this  the  said  Attorney-  ^^^ 
General  also  prays  may  be  enquired  of  by  the  country :  and  the  i^atrenee. 
and  Attorney-General,  who  prosecutes  as  aforesaid,  for  further  Replication  of 
teeach  of  the  said  condition  of  the  said  bond  in  the  said  writ  of  !^/***"  ^~**» 
flore  facias  mentioned,  says,  that  the  said  Anna  from  the  time  of  neral. 
making  the  said  bond,  hitherto  hath  not  in  any  thing  whatsoever 
dCTseaned  herself  as  a  careful  and  fkithful  grantee  or  committee 
of  the  person  and  estate  of  the  said  lunatic,  according  to  the  form 
and  effect  of  the  said  condition  of  the  said  bond  in  the  said  writ 
of  scire  fkcias  mentioned,  but,  on  the  contraiy,  hath  neglected  so 
to  do  contrary  to  the  force,  form  and  effect  of  the  said  bond  in 
the  said  writ  of  scire  facias  mentioned :  and  this  the  said  Attor- 
ney-General also  prays  may  be  enquired  of  by  the  country,  &c. 


IN   THE   OFFICE   OF   THE   PETTY   BAG   IN    CHANCERY. 

1»KOCEEDTN6S,    UPON    RECOGNIZANCE  TO   THE   MASTER  OF   THE 
ROLLS  AND  A  MASTER  IN  CHANCERY,  AGAINST  A  RECEIVER. 

Stratford  v.  Boddey,  Michaelmas  Term,  4th  Vict. — ^Victoria,  Sirat/ord  v. 

by  the   grace    of   God,    of   the    United    Kingdom   of   Great  f*!*^J[: 

Britain  and  Ireland,  Queen,  Defender  of  the  Faith.     To  the  uponrecog- 

Sheriff  of  Middlesex  (a),  greeting.    Whereas  heretofore,  to  wit  nizanceofre. 

on  the  13th  day  of  January,  in  the  first  year  of  the  re^  of  our  of^^ddl^x. 

late  Royal  Uncle  King  William  the  Fourth,  then  Sang  of  the  said      Testatum 

United  Kingdom  of  Great  Britain  and  Ireland,  the  Rev.  Chris-  g^^^S^^. 

topher  Dodsley,  Clerk,  before  the  said  King  in  his  High  Court  forcUhire. 

of  Chancery  at  Westminster,  in  the  county  of  Middlesex,  per-  ^J^^f™®***  ^^ 

sonally  appearing,  acknowledged  himself  to  owe  to  the  Right      Levari  facias 

Honourable  Sir  John  Leach,  KLnight,  Master  of  the  Rolls  in  Eng-  ij.J.^?™^®^ 

land,  who  is  since  deceased,  and  Francis  Paul  Stratford,  Esq.,      Testatum  le* 

Senior,  Master  of  the  said  Court  of  Chancery  in  England,  the  vari  facias  to 

shenff  of  Staf • 

(d)  The  first  scire  facias  is  di-      being     acknowledged     in    that  ^ 

tected  to  the  sheriff  of  Middlesex      county.  Scire  fadas  to 

by  reason  of   the  recognizance  sheriff  of 
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1843.         Great  Seal  of  Great  Britain^  for  the  time  being,  or  anj  of  them. 
Re  Bull  touching  and  concerning  the  said  lunatic  and  her  estate,  and 

—  touching  all  such  moneys  as  yearly  remained  due  upon  the  foot 

^B  "'o  ^"^^^  ^^  *^®  account  of  her  the  said  Anna,  duly  taken  by  one  of  the 
Prooeedines  Masters  of  the  High  Court  of  Chancery,  and  duly  filed  in  the 
upon  bond  to      Office  for  that  purpose  appointed,  according  to  the  force,  form, 

™;Zf?L-.  a»d  effect  of  the  condition  of  the  said  bond  in  the  said  writ  of 
against  com- 
mittee of  hma-  scire  fiicias  mentioned :  but,  on  the  contrary,  did  not  obey  and 
tic's  estate.  j^^gp  ^  certain  order  made  by  the  Right  Honourable  Alexander 
L^u^e!^'  ^^^  Loughborough,  Lord  High  Chancellor  of  Great  Britain  in 
Replication  of  ^be  matter  of  the  said  lunatic,  bearing  date  the  4th  day  of  Fe- 
Sir  John  Scott,  bruary  in  the  year  of  our  Lord  1 797,  by  which  it  was  ordered 
neral.  ^'  ^'  ^^^  ^^®  ^^  Anna  as  committee  of  the  person  and  estate  of  the 
said  lunatic  should  pass  her  accounts  of  the  receipts  and  pay- 
ments in  respect  of  the  said  lunatic's  estate  before  Mr.  Spranger, 
one  of  the  Masters  of  the  said  Court  of  Chancery,  contrary  to 
the  force,  form,  and  effect  of  the  condition  of  the  said  bond  in  the 
said  writ  of  scire  facias  mentioned :  and  this  the  said  Attorney- 
General  prays  may  be  enquired  of  by  the  country,  &c. :  and  the 
said  Attorney-General,  who  prosecutes  as  aforesaid,  for  further 
breach  of  the  said  condition  of  the  said  bond  in  the  said  writ  of 
scire  facias  mentioned,  says.  That  the  said  Anna  hath  not  at  any 
time  since  the  making  of  the  said  grant,  in  the  said  con- 
dition of  the  said  bond  mentioned,  hitherto  been  careful 
to  see  the  houses,  buildings,  or  structures  of  the  said  lunatie 
well  and  sufficiently  repaired,  nor  hath  she  kept  or  main- 
tained them  so  repaired  as  at  any  time  hitherto  according  to  the 
force,  form,  and  effect  of  the  said  condition  of  the  said  bond  in 
the  said  writ  of  scire  facias  mentioned,  but  on  the  contrary  hath 
suffered  the  same  to  become  ruinous,  wasted  and  decayed,  con- 
trary to  the  force,  form,  and  effect  thereof,  and  this  the  said  At- 
torney-General also  prays  may  be  enquired  of  by  the  country : 
and  the  said  Attorney-General,  who  prosecutes  as  aforesaid,  for 
further  breach  of  the  said  condition  of  the  said  bond  in  the  said 
writ  of  scire  facias  mentioned,  s«ys  that  the  said  Anna  hath  not 
carefully  preserved  all  the  deeds,  evidences,  and  writings  touching 
the  manors,  messuages,  lands,  tenements,  hereditaments  and 
estate  of  the  said  lunatic,  nor  any  of  them  which  have  come  to 
the  hands,  custody,  and  possession  of  the  said  Anna  according  to 
the  force,  form,  and  effect  of  the  said  condition  of  the  said  bond, 
but,  on  the  contrary,  suffered  the  said  deeds,  evidences,  and 
writings  to  be  spoiled,  lost,  and  mislaid :  and  this  the  said  Attor- 
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it  known  to  him,  and  this  writ.  Witness  oorself  at  Westminster, 
the  2nd  day  of  November  in  the  fourth  year  of  our  reign  (a). 
Victoria,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland,  Queen,  Defender  of  the  Faith,  to  the  sheriff 
of  Staffordshire,  greeting.  Whereas  heretofore  to  wit  on  the  1 3th 
day  of  January  in  the  first  year  of  the  reign  of  our  late  Royal 
Uncle,  King  Wilham  the  Fourth,  then  King  of  the  said  United 
Kingdom  of  Great  Britain  and  Ireland,  the  Rev.  Christopher 
Dodsley,  Clerk — [here  the  writ  recites  the  recognizance  and 


1843. 


(a)  By  the  Statute  of  West- 
minster the  Second,  13  Edward  I. 
c.  45.  Those  things  which  are 
found  enrolled  before  them  that 
have  record,  whether  they  be  con- 
tracts, covenants,  obligations,  ser- 
rices  or  customs  knowledged,  or 
other  things  whatsoever  enrolled, 
wberein  the  Kini^'s  Court  witbout 
offence  of  the  law  and  custom  may 
execute  their  authority,  from 
henceforth  they  shall  have  such 
vigour  tbat  hereafter  it  shall  not 
need  to  plead  for  them  :  but 
when  tbe  plaintiff  cometh  to  the 
King's  Court  if  the  recognizance 
be  fresh,  that  is  to  say,  within 
the  year,  he  shall  forthwith  have 
a  writ  of  execution  of  the  same 
recognizance  made.  And  if  the 
recognizance  were  made  of  a 
farther  time  passed,  the  sheriff 
shall  be  commanded  that  he 
give  knowledge  [scire  faciat]  to 
the  party,  of  whom  it  is  com- 
plained, that  he  be  afore  the 
justices  at  a  certain  day  to  show 
if  he  have  anything  to  say,  why 
such  matters  enrolled  ought  not 
to  have  execution.  And  if  he  do 
not  come  at  the  day,  or  peradven- 
ture  do  come  and  can  say  nothing, 
why  execution  ought  not  to  be 
done,  the  sheriff  shall  be  com- 
manded to  cause  the  thing  enrol- 

VOL.  II. 


led  to  be  executed. 

Lord  Coke,  2nd  Institute,  469, 
in  his  exposition  of  this  chapter 
of  the  Statute  of  Westminster 
the  Second  says,  some  diversity 
of  opinion  hath  been  whether  there 
was  a  scire  facias  at  the  conmion 
law  before  this  act,  and  the 
doubt  grew  for  want  of  distin- 
guishingbetween  personall  actions 
and  reall  actions.  For  true  it  is 
that  in  personall  actions,  if  the 
plaintife  after  judgment  given  or 
recognizance  knowledged,  sued 
out  no  processe  of  execution 
within  the  year,  he  could  have  no 
scire  facias;  but  the  plaintife  or 
conusee  was  driven  to  his  originall 
(which  is  to  be  intended  upon  the 
judgment  or  recognisance)  as  in 
actions  of  debt,  writs  of  annuity, 
or  other  personall  actions  wherever 
debts  or  damages  were  recovered, 
or  upon  recognizances.  But  in 
reall  actions  though  the  demandant 
sued  out  no  execution  within  the 
year  after  the  judgment  given,  tbe 
demandant  after  the  year  might 
have  had  a  scire  facias  for  the 
land,  &c,  because  he  could  not 
have  any  new  originall  upon  the 
judgment  as  he  might  have  in  the 
other  cases.  Now  this  act  giveth 
a  scire  facias  in  personall  actions 
in  lieu  of  a  new  originall. 
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that  the  6000^.  was  unpaid.]  And  whereas  we  lately  commanded 
the  sheriiF  of  Middlesex  that  by  good  and  lawful  men  of  his 
bailiwick  he  should  make  known  to  the  said  Christopher  that  he 
should  be  before  us  in  our  Chancery  at  a  certain  day  now  past, 
wheresoever  it  should  then  be,  to  show  if  he  had  or  knew  any- 
thing to  say  for  himself  why  the  said  sum  of  6000/.  should  not 
be  levied,  and  to  the  said  Francis  Paul  delivered  according  to  the 
force,  form,  and  effect  of  the  said  recognizance  aforesaid :  And  our 
said  sheriff,  to  wit  Michael  Gibbs,  Esq.,  and  Thomas  Famcomb, 
Esq.,  sheriff  of  Middlesex  aforesaid,  at  that  day  returned  to  us  in 
our  Chancery  at  Westminster  aforesaid,  that  the  said  Christopher 
had  not  anything  in  his  bailiwick  whereby  he  could  give  him  no- 
tice, as  he  the  said  sheriff  was  commanded,  nor  was  the  said  Chris- 
topher found  in  the  same  :  And  whereas  we  are  given  to  under- 
stand that  the  said  Christopher  has  sufficient  in  your  bailiwick 
whereby  you  may  give  him  notice :  Therefore  we  command  you 
that  by  good  and  lawful  men  of  your  bailiwick  you  make  known 
to  the  said  Christopher  that  he  be  before  us  in  our  Chancery  on 
the  nth  day  of  January  now  next  ensuing^  wheresoever  it  shall 
then  be,  to  show  if  he  hath  or  knoweth  anything  to  say  for  him- 
self why  the  said  sum  of  6000/.  should  not  be  levied,  and  to  the 
said  Francis  Paul  delivered  according  to  the  force,  form,  and 
effect  of  the  recognizance  aforesaid ;  and  have  you  there  then  the 
names  of  those  by  whom  you  shall  have  made  it  known  to  him, 
and  this  writ.  Witness  ourself  at  Westminster  the  25th  day  of 
November,  in  the  fourth  year  of  our  reign. 

Middlesex  to  wit,  our  Lady  the  Queen  sent  to  her  sheriff  of 
Middlesex  her  writ  closed  in  these  words,  to  wit  [here  the  writ 
to  the  sheriff  of  Middlesex  is  stated  verbatim].  At  which  day, 
that  is  to  say,  on  the  21st  day  of  November  in  the  fourth  year 
aforesaid,  before  our  Lady  the  Queen  in  her  Chancery  at  West- 
minster aforesaid,  comes  the  said  Francis  Paul  in  his  proper  per- 
son, and  the  sheriff,  to  wit,  Michael  Gibbs,  Esq.,  and  Thomas 
Famcomb,  Esq.,  sheriff  of  Middlesex  aforesaid,  at  that  day  re- 
turned  to  our  said  Lady  the  Queen  in  her  Chancery  aforesaid, 
that  the  said  Christopher  had  not  anything  in  his  bailiwick 
whereby  he  could  give  him  notice,  as  the  said  sheriff  was  com- 
manded:  nor  was  the  said  Christopher  found  in  the  same  : 
and  the  said  Christopher  came  not :  And  hereupon  on  the  day 
and  year  last  aforesaid,  the  said  Francis  Paul  gives  our  said  Lady 
the  Queen  in  her  Chancery  at  Westminster  aforesaid,  to  under- 
stand that  the  said  Christopher  has  sufficient  m  the  county  of 
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Stafibrd  whereby  sach  notice  may  be  given  to  him.  Whereupon 
our  said  Lady  the  Queen  sent  to  her  sherifif  of  Staffordshire  her 
oertain  other  writ,  closed,  bearing  date  at  Westminster  the  25th 
day  of  November  in  the  fourth  year  aforesaid,  and  thereby  com- 
manded the  said  sheriff  of  Staffordshire  that  by  good  and  lawful 
men  of  his  bailiwick  he  should  make  known  to  the  said  Chris- 
topher that  he  should  be  before  our  said  Lady  the  Queen  in 
Chancery  aforesaid  on  the  11th  day  of  January  then  next  en- 
suing, wheresoever  it  should  then  be,  to  show  if  he  had  or  knew 
anything  to  say  for  himself  why  the  said  sum  of  6000/.  should 
not  be  levied,  and  to  the  said  Francis  Paul  delivered  according 
to  the  force,  form,  and  effect  of  the  recognizance  aforesaid ;  and 
that  he  the  said  sheriff  should  have  there  then  the  names  of  those 
by  whom  he  should  have  made  it  known  to  the  said  Christopher, 
and  the  said  writ :  At  which  said  last-mentioned  day  before  our 
said  Lady  the  Queen  in  her  Chancery  at  Westminster  aforesaid, 
comes  the  said  Frauds  Paul  in  his  proper  person,  and  the  sheriff, 
to  wit,  Henry  John  ^e,  Esq.,  sheriff  of  Staffordshire  aforesaid, 
now  here  returns  to  our  said  Lady  the  Queen,  that  by  William 
Smith  and  William  Battey,  good  and  lawful  men  of  his  bailiwick, 
he  had  given  notice  to  the  said  Christopher  that  he  should  be 
and  appear  before  her  said  Majesty,  in  her  High  Court  of  Chan- 
cery aforesaid,  on  the  day  in  the  said  writ  mentioned,  to  show 
cause,  if  he  could,  why  the  said  sum  of  6000/.  should  not  be 
levied  and  delivered  to  the  said  Francis  Paul  as  he  the  said 
sheriff  was  commanded  :  And  the  said  Christopher,  although  on 
the  said  last-mentioned  day  solemnly  called,  comes  not :  There- 
fore it  is  considered  that  the  said  Francis  Paul  have  execution 
against  the  said  Christopher  of  the  said  6000/.,  according  to  the 
force,  form,  and  effect  of  the  recognizance  aforesaid,  by  the 
default  of  the  said  Christopher. 

Victoria,  by  the  grace  of  Grod,  &c.  To  the  sheriff  of  Middle- 
sex, greeting,  we  command  you  that  of  the  lands  and  chattels  in 
your  bailiwick  of  the  Rev.  Christopher  Dodsley,  Clerk,  you  cause 
to  be  levied  (a)  the  sum  of  6000/.,  which  Francis  Paul  Stratford, 


1843. 


(a)  By  the  Statute  of  West- 
minster the  Second,  13  Edw.  I. 
c.  18,  when  debt  is  recovered  or 
knowledged  in  the  King's  Court, 
it  shall  be  from  thenceforth  in 
the  election  of  him,  that  sueth  for 
iuch  debt,  to  have  a  writ  of  fieri 


Rb  Bull. 

In  the  Prmr 
Bag  OpricB. 

Proceedings, 
upon  recog. 
nizance  to  the 
Master  of  the 
Rolls  and  a 
Master  in 
Chancery, 
against  a  Re- 
ceiver. 
Straiford  v. 
Dodaley, 
Judgment  by 
default. 


Levari  facias  to 
the  sheriff  of 
Middlesex. 


facias  [levari  facias]  unto  the 
sheriff  for  to  levy  the  debt  of  the 
lands  and  goods,  or  that  the  she- 
riff shall  deliver  to  him  all  the 
chattels  of  the  debtor,  (saving 
only  his  oxen,  and  beasts  of  his 
plough,)  and  the  one  half  of  his 
o2 
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Esq.^  lately  in  our  Court  before  us  in  our  Chancery  at  West- 
minster, by  the  judgment  of  the  same  Court,  recovered  against 
him,  the  said  Christopher,  as  by  the  inspection  of  the  Records 
of  our  Court  of  Chancery  aforesaid  it  appears  to  us— and  have 
you  that  sum  of  money  before  us  in  our  Chancery  aforesaid  on 
the  15th  day  of  April  next  to  come,  wheresoever  it  shall  then  be, 
to  be  delivered  to  the  said  Francis  Paul— and  this  you  are  in 
no  wise  to  omit,  and  you  are  to  have  there  then  this  writ :  Witness 
ourself  at  Westminster,  the  1st  day  of  February  in  the  fourth  year 
of  our  reign. 

Victoria,  by  the  grace  of  Grod,  &c.  To  the  sheriff  of  Stafford- 
shire, greeting.  Whereas  by  our  writ  directed  to  the  sheriff  of 
Middlesex,  we  lately  commanded  him  that  of  the  lands  and 
chattels  in  his  bailiwick  of  the  Rev.  Christopher  Dodsley,  Clerk, 
he  should  cause  to  be  levied  the  sum  of  6000/.,  which  F.  P. 
Stratford,  Esq.,  lately  in  oar  Court  before  us  in  our  Chancery  at 
Westminster,  by  the  judgment  of  the  same  Court,  recovered 
against  him  the  said  Christopher — as  by  the  inspection  of  the 
Records  of  our  Court  of  Chancery  aforesaid  it  appeared  to  us — 
and  that  he  the  said  sheriff  should  have  that  sum  of  money 


land  until  the  debt  be  levied  upon 
a  reasonable  price  or  extent. 

Lord  Coke,  2nd  Institute,  394, 
in  his  exposition  of  this  chapter 
of  the  Statute  of  Westminster  the 
Second  says,  that  at  the  common 
law  where  a  subject  sued  execu- 
tion upon  a  judgment  for  debt,  he 
should  not  have  the  body  of  the 
defendant,  orhis  land,  in  execution, 
(unlesse  it  were  in  speciall  cases) : 
but  by  the  common  law  he  should 
have  execution  in  that  case  onely 
of  his  goods  and  chattels,  and  of 
his  come  and  other  present  profit 
that  grew  upon  bis  land ;  to  which 
purpose  the  law  gave  him  two 
severall  writs  to  be  sued  within 
the  yeare;  one  a  levari  facias, 
whereby  the  sheriff  was  com- 
manded quod  de  terns  et  catallis 
ipsius  A.  levari  fac.'  and  the 
other  called  a  fieri  fac'  which  also 


was  onely  de  bonis  et  catallis. 
Lord  Coke  expounds  the  words 
"or  knowledged  in  the  King's 
Court,"  "  that  is  by  recognizance 
knowledged  in  any  court  of  re- 
cord that  hath  power  to  receive 
the  same."  He  also  expounds 
the  words  "  fieri  facias,"  as  inclu- 
ding the  writ  uf  levari  facias. 

West  in  his  Simboleography, 
Part  L  Sect.  103,  does  not  notice 
the  election  given  by  the  statute  of 
Westminster  the  Second,  to  have 
a  writ  of  fieri  facias  [levari  focias] 
to  levy  the  debt  of  the  lands  and 
goods,  or  to  have  the  chattels  and 
one  half  of  the  land.  West  merely 
states  that  execution  by  virtue  of 
a  recognizance  is  of  all  the  recog- 
nizor's goods  and  chattels,  except 
his  draught  beasts  and  implements 
of  husbandry,  and  of  the  moiety 
of  his  lands. 
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before  us  in  our  Chancery  aforesaid,  at  a  certain  day  now  past, 
whereaoeyer  it  should  then  be,  to  be  delivered  to  the  said  Francis 
Paul,  and  this  the  said  sheriff  was  in  no  wise  to  omit,  and  that 
he  should  have  there  then  our  said  writ — at  which  day  in  our 
said  writ  mentioned  our  said  sheriff  of  Middlesex,  to  wit,  Michael 
Gibbs,  Esq.,  and  Thomas  Farncomb,  Esq.,  returned  to  us  in  our 
Chancery  aforesaid,  that  the  said  Christopher  had  not  any  lands 
or  chattels  in  his  bailiwick  whereof  he  could  cause  to  be  levied  the 
said  sum  of  money,  or  any  part  thereof:  Whereupon  it  is  suffi- 
ciently testified  before  us  in  our  Chancery  aforesaid,  that  the  said 
Christopher  hath  sufficient  lands  and  chattels  in  your  bailiwick, 
whereof  you  can  cause  the  said  sum  of  money  to  be  levied — 
Therefore  we  command  you  that  of  the  lands  and  chattels  of  the 
said  Christopher  in  your  bailiwick  you  cause  to  be  levied  the 
said  sum  of  6000/.,  so  that  you  have  that  sum  of  money  before 
us  in  our  Chancery  aforesaid  on  the  5th  day  of  May  now  next 
ensuing,  wheresoever  it  shall  then  be,  to  be  delivered  to  the  said 
Francis  Paul ;  and  have  you  there  then  this  writ.  Witness  ourself 
at  Westminster  the  16th  day  of  April  in  the  fourth  year  of  our 
reign. 
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PBOCSEDINGS,  UPON  RECOGNIZANCE  TO  THE  MASTER  OF  TUB 
ROLLS  AND  A  MASTER  IN  CHANCERY^  AGAINfiTr  THE  EXECU- 
TORS  OF   A   RECEIVER. 

G^ord  and  another,  Executors,  v.  Stimpson  and  another. 
Executors,  Easter  Term,  11  Geo.  IV.  1830.— Middlesex,  to 
mt — Our  Lord  the  King  sent  to  his  Sheriff  of  Middlesex  his 
writ  closed  in  these  words,  to  wit: — Greorge  the  Fourth,  by 
the  grace  of  God,  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  King,  Defender  of  the  Faith,  to  the  sheriff  of 
Middlesex,  greeting.  Whereas  Thomas  Hudson,  of  Oxford 
Market,  in  the  said  county  of  Middlesex,  coal-merchant,  hereto- 
fore, to  wit  on  the  2 1st  day  of  August,  in  the  fifth  year  of  our 
reign,  and  in  the  year  of  our  Lord  1824,  personally  appearing  in 
our  High  Court  of  Chancery  before  us  at  Westminster,  acknow- 
ledged himself  to  owe  to  the  Bight  Hon.  Lord  Gifford,  then 
Master  of  the  Rolls,  since  deceased,  and  to  John  Campbell,  Esq., 
one  of  the  Masters  of  the  said  Court,  also  since  deceased,  1777/. 
of  good  and  lawful  money  of  Great  Britain  and  Ireland,  current 
in  Great  Britain,  to  be  paid  to  the  said  Robert,  Lord  Gifford,  and 
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Jolin  Campbell,  or  either  of  them,  their  or  either  of  their  exe- 
cutors, administrators,  and  assigns ;  and  the  said  Thomas  Hudson 
did  will  and  grant  for  himself,  and  for  his  heirs  and  adminis- 
trators, that  the  aforesaid  sum  of  money  should  and  might  be 
levied  and  recovered  of  him,  and  of  and  from  all  and  singuUur  the 
manors,  messuages,  lands,  tenements,  goods  and  chattels  of  him 
the  said  Thomas  Hudson,  wheresoever  they  should  be  found — as 
by  the  inspection  of  the  recognizance  of  such  acknowledgment 
remaining  in  the  Rolls  of  our  Chancery  at  Westminster  aforesaid 
more  fully  appears :  And  whereas  the  said  John  Campbell,  after- 
wards, to  wit  on  the  1st  day  of  January,  A.D.  1825,  died,  leaving 
the  said  Robert,  Lord  Gifford,  him  surviving :  And  afterwards,  to 
wit,  on  the  1st  day  of  January,  A.D.  1826,  the  said  Robert,  Lord 
Gilford,  died,  and  Wearman  Gilford,  Esq.  and  James  Hine  are 
the  executors  of  the  last  will  and  testament  of  the  said  Robert, 
Lord  Gifford,  and  have  the  execution  thereof:  And  whereas  also 
the  said  Thomas  Hudson  aftervmrds,  and  after  the  making  of  the 
said  recognizance,  to  wit,  on  the  1st  day  of  January,  1827,  died, 
and  Robert  Stimpson  and  WilUam  Godard  are  the  executors  of 
the  last  will  and  testament  of  the  said  Thomas  Hudson,  and  have 
the  execution  thereof;  nevertheless  the  said  Thomas  Hudson  in 
his  lifetime,  nor  the  said  Robert  Stimpson  and  William  Godard, 
as  executors  as  aforesaid  since  the  death  of  the  said  Thomas 
Hudson,  did  not,  nor  did  any  or  either  of  them  pay  the  said  sum 
of  money  to  the  said  Robert,  Lord  Gifford,  and  John  Campbell, 
or  to  either  of  them  in  the  lifetime  of  the  said  John  Campbell ; 
neither  did  they,  or  any  or  either  of  them,  pay  the  same  to  the 
said  Robert,  Lord  Gifford,  in  the  lifetime  of  the  said  Robert,  Lord 
Gifford ;  neither  have  they,  or  any  or  either  of  them,  paid  the 
said  sum  of  money  since  the  death  of  the  said  Robert,  Lord  Gif- 
ford to  the  said  Wearman  Gifford  and  James  Hine,  as  executors 
as  aforesaid,  or  to  any  or  either  of  them ;  and  the  said  sum  of 
money  still  remains  wholly  unpaid  as  it  is  alleged.  Therefore  we 
command  you,  that  by  good  and  lawful  men  of  your  bailiwick  you 
make  known  to  the  said  Robert  Stimpson  and  William  Grodard, 
as  executors  as  aforesaid,  that  they  be  before  us  in  our  Chancery 
in  fifteen  days  of  Easter,  wheresoever  it  shall  then  be,  to  show  if 
they  have  or  know  of  anything  to  say  for  themselves,  as  executors 
as  aforesaid,  why  the  said  sum  of  money  should  not  be  levied  of 
the  goods  and  chattels,  which  were  of  the  said  Thomas  Hudson 
at  the  time  of  his  death,  in  the  hands  of  them  the  said  Robert 
Stimpson  and  William  Godard,  as  such  executors  as  aforesaid,  to 
be  administered,  and  to  the  said  Wearman  Gifford,  and  James 
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Hine  delivered,  according  to  the  force,  form,  and  effect  of  the  1843. 

said  recognizance ;  and  hare  you  there  then  the  names  of  those 
by  whom  you  shall  so  make  it  known  to  them,  and  this  writ. 
Witness  ourself  at  Westminster,  the  1 2th  day  of  February,  in 
the  eleTcnth  year  of  our  reign,  &c.  At  which  day,  that  is  to  say, 
in  fifteen  days  of  Easter,  before  our  Lord  the  King  in  his  Chan- 
cery at  Westminster,  come  the  said  Wearman  Gifford  and  James 
Hine,  executors  as  aforesaid,  in  their  proper  persons ;  and  the 
sheriff,  to  wit,  WiUiam  Henry  Richardson,  Esq.,  and  Thomas 
Ward,  Esq.,  sheriff  of  the  county  of  Middlesex  aforesaid,  returned 
to  our  said  Lord  the  King,  in  his  Chancery  at  Westminster  afore- 
said, that  by  John  Wilson  and  William  Hemp,  good  and  lawful 
men  of  his  bailiwick,  he  had  given  notice  to  the  said  Robert 
Sdmpson  and  William  Godard  to  appear  before  our  said  Lord  the 
King  in  his  Chancery  at  the  time  and  place  in  the  said  writ  men- 
tioned, to  show  cause  as  by  the  said  writ  they  were  required,  and 
as  he  the  said  sheriff  was  commanded :  And  thereupon  the  said 
Robert  Stimpson  and  William  Godard  being  solemnly  called,  by 
Edward  Vernon  Utterson,  Esq.,  their  attorney,  come ;  Whereupon 
the  said  Wearman  Gifford  and  James  Hine,  executors  as  afore- 
said, pray  that  execution  may  be  adjudged  to  them  against  the 
said  Robert  Stimpson  and  William  Godard  for  the  said  sum  of 
1777^*  to  be  levied  of  the  lands  and  tenements,  goods  and  chattels, 
which  were  of  the  said  Thomas  Hudson  deceased,  and  delivered 
to  the  said  Wearman  Gifford  and  James  Hine,  executors  as  afore- 
said, according  to  the  force,  form,  and  effect  of  the  recognizance 
aforesaid,  &c. 

Vice-chancellor,  11th  May,  11  Geo.  IV.  1830.— Upon  motion 
this  day  made  unto  this  court  by  Mr.  Girdlestone  of  counsel 
for  the  defendants. — It  was  alleged  that  a  writ  of  scire  facias 
has  been  issued  out  of  this  court  at  the  suit  of  the  said  plain- 
tiffs against  the  said  defendants,  and  that  the  defendants  have 
appeared  thereto  and  are  desirous  of  pleading  several  matters, 
to  wit — first,  ne  unques  executor  ;  second,  plene  administrarit — 
It  was  therefore  prayed,  that  the  said  defendants  may  be  at  liberty 
to  plead  the  several  matters  hereinbefore  mentioned — which  is 
ordered  accordingly. 

And  the  said  defendants,  by  Edward  Vernon  Utterson,  Esq.,  pie^. 
their  attorney,  come ;  and  the  said  Robert  Stimpson  says  that 
execution  ought  not  to  be  adjudged  against  him  for  the  said 
sum  of  1777/.  by  pretence  of  the  recognizance  aforesaid; 
because,  he  says,  that  he,  the  said  Robert  Stimpson,  never 
was  executor  of  the  last  will  and  testament  of  the  said  Thomas 
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Rb  Bull. 

In  thr  Petty 
Bag  Office. 

Proceedings, 
upon  recog- 
nizance to  the 
Master  of  the 
Rolls  and  a 
Master  in 
Chancery, 
against  execn- 
tors  of  Receiver. 


V. 

Stimpto  n. 
Pleas. 


Hudson,  and  bath  not  the  execution  thereof,  nor  ever  adminis- 
tered any  of  the  goods  and  chattels  which  were  of  the  said 
Thomas  Hudson,  deceased,  at  the  time  of  his  death  as  executor 
of  the  last  will  and  testament  of  the  said  Thomas  Hudson,  de- 
ceased, in  manner  and  form  as  in  the  said  writ  of  scire  facias  is 
in  that  behalf  alleged  ;  and  this  he,  the  said  Robert  Stimpson,  is 
ready  to  verify ;  Wherefore  he  prays  judgment,  if  execution  ought 
to  be  adjudged  against  him  for  the  said  sum  of  1777/.  by  pretence 
of  the  recognizance  aforesaid.  And  for  a  farther  plea  in  this 
behalf  the  said  Robert  Stimpson — ^by  leave  of  the  court  here  for 
this  purpose  first  granted  according  to  the  statute  in  such  case 
made  and  provided  (a) — says,  that  the  said  plaintiffs'  execudon 
ought  not  to  be  adjudged  against  him  for  the  said  sum  of  1 777^9 
to  be  levied  as  aforesaid  by  pretence  of  the  said  recognizance ; 
because,  he  says,  that  he  hath  tiiUy  administered  all  and  singular 
the  goods  and  chattels  which  were  of  the  said  Thomas  Hudson, 
deceased,  at  the  time  of  his  death,  and  which  have  ever  come  to 
the  hands  of  him,  the  said  Robert  Stimpson,  as  executor  as  afore- 
said, to  be  administered,  to  wit,  at  Westminster,  in  the  county  of 
Middlesex  aforesaid  ;  and  that  he,  the  said  Robert  Stimpson,  hath 
not,  nor  at  the  time  of  the  issuing  of  the  said  writ  of  fieri  facias, 
or  at  any  time  since,  had  any  goods  or  chattels  which  were  of  the 
said  Thomas  Hudson,  deceased,  at  the  time  of  his  death,  in  the 
hands  of  him,  the  said  Robert  Stimpson,  as  executor  as  aforesaid, 
to  be  administered ;  and  this  he,  the  said  Robert  Stimpson,  is 
ready  to  verify :  Wherefore  he  prays  judgment,  if  the  said  execution 
ought  to  be  adjudged  against  him  for  the  said  sum  of  1777/.  by 
pretence  of  the  said  recognizance,  &c.  And  the  said  William 
Godard  for  himself  saith,  that  execution  ought  not  to  be  adjudged 
against  him  for  the  said  sum  of  1 777L  by  pretence  of  the  said 
recognizance ;  because,  he  says,  that  he,  the  said  Wilham  Gk>dard, 
hath  fully  administered  all  and  singular  the  goods  and  chattels 
which  were  of  the  said  Thomas  Hudson,  deceased,  at  the  time  of 
his  death,  and  which  have  ever  come  to  the  hands  of  him,  the  said 
William  Godard,  as  executor  as  aforesaid,  to  be  administered,  to 
wit,  at  Westminster  aforesaid,  in  the  county  of  Middlesex  afore- 
said ;  and  that  he,  the  said  William  Godard,  hath  not,  nor  at 
the  time  of  the  issuing  of  the  said  writ  of  scire  facias,  or  at  any 


(fl)  By  Lord  Somers'  Act  for 
the  Amendment  of  the  Law  and 
the  better  Advancement  of  Justice, 
4th  Anne,  c.  16,8.  4,  it  is  enacted 
that  any  defendant  in  any  action 


or  suit  in  any  court  of  record, 
with  the  leave  of  the  said  court, 
may  plead  as  many  several  matters 
thereto  as  he  shall  think  neces- 
sary for  his  defence. 
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time  mnce,  had  way  goods  or  chattels  which  were  of  the  said         1843. 
Thomas  Hudson,  deceased,  at  the  time  of  his  death,  in  the  hands  rTbull""^ 
of  him,  the  said  William  Godard,  as  executor  as  aforesaid,  to  he  — 

administered;  and  this. he,  the  said  William  Godard,  is  ready  'j  thb  Pettt 
to  verify — Wherefore  he  prays  judgment,  if  execution  ought  to  he  procecdinirs 
adjudged  against  him  for  the  said  sum  of  1777/.  hy  pretence  of  upon  recog.' 
the  rec<^;nizance  aforesaid,  &c.  S^SSS^rf  t*hc 

Rolls  and  a  Master  in  Chancery, 

against  executors  of  Receiver. 

Giffitrd  ▼.  8timp9<m, 

Pleas. 


1847. 
Jan.  12th. 

HOUGHTON  V.  GODSCHALL.  Houghton  r.^ 

GODSCHALI.. 

The  testator  in  this  cause  devised  his  real  estates  to  a  person,  who 
trustees  upon  trust  for  sale,  and  out  of  the  proceeds  to  toTow^L- 
retain  the  sum  of  6000/.,  and  pay  the  interest  to  his  noti  in  general, 

ftpply  to  dis- 

nephew  for  life,  and  after  his  death  to  the  first  son  of  such  charge  an  order 

nephew  for  his  life  with  divers  remainders,  and  with  an  Siubc.*"*  ** 

ultimate  remainder  as  to  the  principal  money  in  default  of   .  T^^,  *^®, 

*  '^  ,        ,  nght  IS  clear  by 

prior  limitations  to  such  persons  as  under  his  will  would  be  reports  and 

entitled  to  the  residue  of  his  estate.      Then  followed  a  ^u^i^dthe 

bequest  of  his  personal  estate,  and  of  the  residue  of  the  »PplJ<»tion  is 
^  *^  .  to  get  money 

money  to  arise  from  the  sale  of  his  real  estate.     The  cause  [or  title  deeds] 

was  instituted  for  the  execution  of  the  trusts  of  the  will,  ^j^  the'right 

and  a  decree  had  been  made  many  years  ago  (November,  ^^^'^\ 

1787),  and  the  5000/.  had  been  laid  out  in  trust  in  the  reports  and 

cause,  the  account  of  the  5000/.  legacy;  and  under  an  order  abateme'^  of 

in  the  cause,  one  T.  B.  was  receiving  the  dividends  in  the  t^®*^*^  not 

*^  prevent  the 

place  of  S.  Sturgis,  the  assignee  of  the  estate  and  effects  of  Court  from 
Sir  H.  E.,  one  of  the  plaintiffs,  claiming  under  the  limita-  th"appuLtion. 
tions,  subsequent  to  that  to  the  first  son  of  the  nephew  mJ^fj*^^*?*^^' 
for  life,  plainly  void  for  remoteness.     All  the  parties  to  plication,  does 
the  cause  were  dead,  with  the  exception  of  such  plaintiff,  gome  report  or^ 
Sir  H.  E.     Eminent  counsel  had  advised  that  the  limi-  ^J^'^'ri^ht"* 

already  established,  but  desires  the  declaration  of  the 
Court  upon  a  point,  that  has  not  yet  been  raised  and  de- 
termined, the  Court  has  no  power  to  comply  with  the 
application  without  the  consent  of  all  parties  interested. 
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1847^  tations,  subsequent  to  the  limitation  to  the  first  son  of 
Houghton  o.  the  nephew  for  life,  were  void  for  remoteness,  and  that  the 
5000/.  resulted  to  the  heir-at-law  of  the  testator  as  personal 
estate,  and  did  not  belong  to  the  legatees  of  the  residue  of 
the  money  to  arise  from  the  sale  of  the  real  estate.  The 
personal  representative  of  such  heir-at-law  was  unwilling  to 
take  any  steps,  and  thereupon  the  parties,  beneficially  en- 
titled to  the  personal  estate  of  the  heir-at-law,  presented  a 
petition  in  the  cause,  praying  a  discharge  of  the  order 
under  which  the  dividends  were  paid  to  T.  B.  as  afore- 
said, and  that  the  stock  in  which  the  5000/.  had  been 
invested  might  be  transferred  to  the  legal  personal  repre- 
sentative of  the  testator's  heir-at-law,  to  be  distributed 
as  part  of  the  personal  estate  of  such  heiivat-law,  and 
that  in  the  mean  time  the  accountant-general  might  be 
restrained  from  making  any  further  payments  in  respect  of 
the  dividends.  One  of  the  deceased  tenants  for  life  of  the 
fund  having  been  a  lunatic,  there  had  been  some  orders  in 
the  lunacy  touching  the  fund,  and  the  petition  was  for  that 
reason  set  down  before  the  Lord  Chancellor  as  an  original 
petition.  Upon  its  coming  on  for  hearing,  it  was  objected 
that  the  Court  could  not  entertain  it,  the  suit  being  abated, 
and  the  petitioners  being  strangers  to  it. 

The  Lord  Chancellor  said,  that  the  petitioners  were  no 
parties  to  the  cause,  and  that,  unless  by  consent,  they  could 
have  no  order,  except  to  stay  the  payment  of  the  dividends, 
until  such  time  as  a  suit  could  be  instituted,  or  other  proper 
proceeding  taken,  to  determine  the  question  of  construction 
raised  by  the  petition.  That  a  person,  who  was  not  a  party 
to  a  cause,  could  not,  in  general,  apply  to  discharge  an  order 
made  in  that  cause  (a).     That  as  to  the  abatement,  where 

(a)  See  Cook  v.  Collingridge,  1  was  not  a  party  to  the  cause, 

C.  P.  Coop.  255.   Extent  of  relief  should   have    been    stated.      It 

to  which  an  incumbrancer  upon  should  not  have  been  left  to  the 

a  fund  in  court  is  entitled  by  pe-  reader  to  infer  it. 
tition  in  the  cause. — In  this  case         See  also  Sangar  v.  Gardiner, 

the  fact  that  the  incumbrancer  ib.  119.  Covenant,  on  dissolution 

was  the  petitioner,  and  that  he  of  partnership  between  solicitors, 
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the  right  was  clear  by  reports  and  orders  in  the  cause,  and         1847. 


the  application  was  to  get  money  out  of  court  upon  the  Houobton  «. 
right  clearly  established  by  such  reports  and  orders,  the  ®'**^"^''- 
abatement  would  not  prevent  the  Court  from  making  the 
order  (a).  That  the  j)ractice  as  to  title  deeds  was  the 
same  (ft).  But  if  the  party  making  the  application  did 
not  claim  under  some  report  or  order,  upon  a  dear  right 
already  established,  but  desired  the  declaration  of  the  Court 
upon  some  point,  that  had  not  yet  been  raised  and  deter- 
mined, the  Court  had  no  power  to  comply  with  the  appli- 
cation without  the  consent  of  all  parties  interested  (c). 
That  many  things  might  be  done  during  abatement,  but 
not  what  was  now  desired  (d).     The  suit  must  be  properly 


that  various  debts  and  costs 
should  only  be  received  by  them 
jointly — In  a  suit  in  which  costs, 
the  subject  of  such  covenant,  are 
due,  a  stop  order  only  may  be 
obtained — Further  relief  ai^ainst 
breach  of  the  covenant  as  regards 
those  costs  must  be  sought  by 
bill. — One  of  the  petitioners  in 
this  case  was  a  stranger  to  the 
cause. 

(a)  Rotmdell  v.  Currer,  6  Ves. 
250.'— Blaek  v.  Creighton,  2  Moll. 
557»  deserves  notice  for  the 
doubtful  language  ascribed  to 
Sir  Anthony  Hart  respecting  the 
maidngof  orders  touching  moneys 
after  abatement.  He  thought  he 
remembered  that  an  order  touch- 
ing money  in  the  cause,  had  been 
made  after  abatement.  Sir  An- 
thony Hart  must  himself  have 
obtained  many  scores  of  such 
orders. 

(b)  In  Wharam  v.  Broughton, 
1  Ves.  Sen.  185,  Lord  Hardwicke 
said  a  court  of  equity  did  take 
sometimes  very  Uberal  steps.  As 
in  the  abatement  of  suits  and  ap- 


plications for  collateral  things  to 
be  done,  the  Court  would,  not- 
withstanding abatement  by  death 
of  almost  all  the  parties,  make  an 
order  for  delivery  of  deeds  and 
writings — or  send  it  to  the  Master 
for  inquiry  to  whom  they  be« 
longed— or  order  money  to  be  paid 
out  of  the  bank — ^without  a  re- 
vivor; as  he  believed  he  did  in  the 
case  of  Sir  Thomas  Prendergast. 

(c)  In  Beard  v.  Powis,  2  Ves. 
Sen.  400,  Lord  Hardwicke  said 
by  consent  of  parties  he  might 
indeed  order  money  to  be  paid 
out  of  court  without  revivor 
of  the  suit  where  it  had  abated. 
He  might  go  so  far  as  to  de- 
clare that  defendant  was  entitled 
to  so  much:  but  the  question 
was  how  much  he  could  go 
further  as  to  the  prayer  of  that 
petition.  He  could  make  an 
order  in  the  nature  of  a  decree 
on  motion  or  petition,  provided 
it  was  consented  to  by  all  the 
parties  interested. 

(cf)  The  following  references 
may  be  useful  to  the  practitioner. 
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^Q^y*     ^  revived,  or  there  must  be  a  new  suit,  whichever  proceeding 
HouoHTON  o.    might  be  most  convenient.     In  the  case  now  before  him  he 
would  make  an  order  restraining  for  the  present  the  receipt 
of  the  dividends.     He  could  do  no  more,  there  being  no 
consent. 

Mr.  James  Parker^  Mr.  Roli,  Mr.  Smyihe^  and  Mr. 
W,  H.  Smith  for  the  petitioners  and  respondents. 


L.  C.  Tuesday,  the  12th  Januaiy,  1847,  Houghton  v.  Godi- 
ehalL — His  Lordship  doth  order  that  the  dividends  now  due,  and 
from  time  to  time  to  accrue  due  on  the  8639/.  7s.  9d,,  Bank  £3 
per  Cent.  Annuities,  standing  in  the  name  of  the  Accountant 
General  of  this  court  in  trust  in  this  cause,  the  5000/.  legacy 
account,  and  which  by  Order  dated  the  31st  day  of  March,  1843, 
were  ordered  to  be  paid  to  T.  B.  in  the  place  of  Samuel  Sturgis, 
as  the  assignee  of  the  estate  and  effects  of  the  plaintiff  Sir  H.  E. 
during  the  life  of  the  said  plaintiff,  or  until  the  further  order  of 
this  Court,  be  not  paid  unto  the  said  T.  B.  until  the  further  order 
of  the  Court.  And  it  is  ordered  that  the  said  petitioners  be  at 
hberty  to  take  such  proceedings  as  they  may  be  advised  touching 
the  said  Bank  Annuities  and  dividends,  with  liberty  for  any  party 
to  apply  to  this  Court  as  they  may  be  advised. — ^Reg.  Lib.  A. 
1846,  fol.  340. 


WILL  OP  WILLIAM   EVELYN,  30TH  NOVEMBER,  1781. OPINIONS  OP 

THE  LATE  MR.  A.  R.  SIDEBOTTOM,  AND  THE  LArE  MR.  DUVAL. 

Sale  directed  of  The  Will. — William  Evelyn  by  his  will  dated  30th  November, 

rie  *'***^*  *"^  1 78 1,  devised  his  real  estates  to  trustees  upon  trust  to  sell  the  same, 

5000/.  be-  and  out  of  the  money  to  arise  thereby  in  the  first  place  to  retain  the 

queathed  oirt  ctf  ^^^  ^^  5000/.,  and  to  place  the  same  out  at  interest,  and  to  pay 

A.  for  life,  with  the  interest  to  his  nephew  John  Evelyn  for  his  hfe,  and  after  his 
diven  remain- 
den  void  for       ^  proceeding  between  defendants      Attachment  pending  an    abate- 
tidae^of  «ic  ^'  notwithstanding  the  suit  abated      ment.     Gibbs  v.  Churtony  ibidem, 
proceeds  of  the  by   plaintiff's    death.     Jones    v.      496. 
sale  of  the  real     miUams,  1  C.  P.  Coop.  488.— 
estates  be- 

queathed  to  B.  C.  D.  and  E.    A.  survived  the  testator  and  then  died. 
Question  whether  the  heir  at  law  of  the  testator,  or  B.  C.  D.  and  £. 
entitled  to  such  sum  of  5000/. 
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decease  to  pay  such  interest  to  the  first  son  of  the  said  John  1847. 

Evelyn  for  his  life,  and  after  his  decease  to  pay  the  said  principal   Hooo  to 

sum  of  5000/.  to  the  child  or  children  of  such  first  son  equally  Godbchall. 

between  them  if  more  than  one,  and  for  default  of  such  issue  The  Will. 

to  pay  such  interest  of  the  said  sum  of  5000/.  to  the  second, 

third,   and   other   sons   of   the    said   John   Evelyn,    severally, 

and  successively,  and  to  pay  the  principal  sum  of  5000/.  to 

their  respective  issue,  in  the  same  manner  as  to  the  issue  of 

the  first  son  of  the  said  John  Evelyn.      Then  followed  in 

default  of  issue  male  of  John  Evelyn  simUar  Hmitations  to  the 

testator's  nephews,  Charles  Evelyn  and  Hugh  Evelyn,  and  their 

first,  second,  third,  and  other  sons  and  their  children :  And  in 

default  of  issue  male  of  Hugh  Evelyn  upon  trust  to  pay  the  said 

principal  sum  of  5000/.  to  such  persons  as  under  his  the  said 

testator's  will  would  be  entitled  to  the  residue  of  his  estate :  And 

the  said  testator  thereby  directed  that  all  his  personal  estate 

should  be  turned  into  money  as  soon  as  conveniently  after  his 

decease,  and  that  the  produce  thereof  with  the  residue  of  the 

money  to  arise  by  sale  of  the  said  real  estate,  should  be  paid  by 

the  said  trustees  after  making  good  the  said  legacy  of  5000/.,  (if 

bis  real  estate  should  not  produce  so  much,)  and  after  discharging 

the  legacies  thereinafter,  or  by  any  codicil  to  his  will  to  be  given, 

equally  between  the  said  Charles  Evelyn,  and  Hugh  Evelyn,  and 

Martha  Fhilippa  Evelyn,  and  Louisa  Evelyn,  or  such  of  them  as 

should  be  living  at  the  time  of  his  decease. 

Mr.  A.  R.  Sidebottom's  Opinion.— I  am  of  opinion  that  Opinion  of  the 
all  the  limitations  subsequent  to  the  limitation  to  the  first  son  ^**  ^^-  ^-  '^• 
of  John  Evelyn  for  life,  were  too  remote  and  void,  and  that 
the  first  son  of  John  Evelyn  could  not  be  construed  to  take 
a  quasi  estate  tail,  because  the  doctrine  of  cy  pres  does  not 
extend  to  personal  estate — Routledge  v.  Dorril,  2  Yes.  Jun. 
364.  I  also  think  that  the  bequest  of  the  residue  of  the  money 
arising  by  sale  after  making  good  the  legacy  of  5000/.  excluded 
that  sum  from  the  residue ;  and  as  that  legacy  did  not  lapse  in  the 
testator's  lifetime,  I  think  it  cannot  be  considered  as  falling 
within  the  case  of  Noel  v.  Henley,  7  Price,  241,  and  1  Daniel, 
21 1  and  322.  I  am  inclined  to  think  that  the  5000/.  so  far  as  it 
was  not  disposed  of  by  the  testator  resulted  to  his  heir  at  law — 
Collins  Y,  Wakeman,  2  Ves.  Jun.,  683,  Jones  v.  Mitchell,  1  Sim. 
and  Stu.  293.  It  would,  however,  result  to  the  heir  as  personal 
estate— »^n>A/  v.  Wright,  16  Ves.  188,  and  if  he  (the  heir)  be 
dead,  it  would  belong  to  his  personal  representative.  The  case, 
however,  of  Noel  v.  Lord  Henley,  above  referred  to,  renders  it 
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Houghton  v. 
gooschall. 

Opinion  of  the 
late  Mr. 


1847.  very  difficult  to  relj  on  any  construction  that  can  be  adopted 
without  a  judicial  decision. — A.  R.  Sidebottom,  Lincoln's  Inn, 
dOth  June,  1835. 

Mr.  Duval's  Opinion. — I  concur  with  Mr.  Sidebottom  in 
Duval.  thinking  that  all  the  limitations,  subsequent  to  the  limitation  to 

the  first  son  of  John  Eyelyn  for  life,  were  void  for  remoteness, 
and  that  the  5000/.  so  far  as  the  limitations  were  void,  resulted 
to  the  heir  at  law  as  personal  estate.  I  also  agree  with  Mr. 
Sidebottom  in  thinking  that  no  opinion  on  this  case  can  be  relied 
on— see  2  Jar.  Pow.  on  Dev.,  92,  93,  94,  where  the  effect  of  the 
case  of  Noel  ▼.  Lord  Henley,  or  analogous  cases,  is  commented 
on. — Lewis  Duval,  Lincoln's  Inn,  5th  September,  1835. 


At  the  Lord 
Chancellor's 

Houie, 

Park  Lane, 

22nd  Sept. 

1846. 

^ ' 

COLLBTT  V. 
HUBBAKD. 

Consignee  of  a 
cargo  cannot, 
at  against  the 
consignor,  set 
up  a  title  to  it 
in  a  third 
party. 

It  is  a  gene- 
ral rule  of  law 
that  one  partner 
may,  without 
the  consent  of 
his  co-partner, 
institute  legal 


against  a  dehtor 
to  the  firm. 
The  usual 
coarse  is  to  im- 
pound a  fiind, 
the  right  to 
nhich  dependa 
upon  an  un- 
settled account. 


ARNOLD  BURROWES  COLLETT,  AND  GEORGE 
HUBBARD  V.  JOHN  ASHWOOD  HUBBARD, 
JOHN  HUBBARD,  HENRY  SCOTT  FLOUD, 
AND  SETON  LAING. 

This  was  a  motion  on  the  part  of  the  defendants  Hubbard 
to  dissolve  an  ex  parte  iDJunction  granted  by  the  Vice- 
Chancellor  of  England  on  the  12th  of  August,  restraining 
the  defendants  Hubbard  from  selling  any  goods  consigned 
to  them  by  the  plainti£»  and  from  possessing  themselves 
of  certain  cotton  and  gamboge,  shipped  by  a  vessel  called 
the  Moffiitt,  or  any  other  goods  consigned  to  them  by  the 
plaintifl^,  and  from  pledging  the  bills  of  lading  of  any  such 
goods,  and  restraining  the  defendants  Floud  and  Laing 
from  selling  the  cotton  and  gamboge  shipped  by  the 
Moi&t,  and  from  parting  with  the  bills  of  lading  and  policy 
of  insurance  relating  to  the  last  mentioned  goods. 

The  affidavits  on  the  part  of  the  plaintifi  stated  that  the 
plaintifib  carried  on  business  as  merchants  in  co-partnership 
together  at  Bombay.  That  the  defendants  Hubbard 
carried  on  business  as  merchants  and  commission  agents  in 
co-partnership  together  in  London.  That  the  defendants 
Hubbard  had  acted  in  divers  matters  as  the  agents  in  this 
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country  of  the  plaintiib.  That  the  plaintiflfe  had  from  time  1846. 
to  time  shipped  and  consigned  from  Bombay  to  the  defend-  gollsit  ». 
ants  Hubbard  divers  quantities  of  goods  and  merchandise,  ^^''■■^*'*- 
in  order  that  the  same  might  on  the  arrival  thereof  in  this 
country  be  sold  on  commission  by  the  defendants  Hubbard, 
as  the  agents,  and  on  behalf  of  the  plaintifis,  and  the 
proceeds  of  the  sales  be  accounted  for  and  remitted  by  the 
defendants  Hubbard  to  plaintifis,  or  otherwise  disposed  of 
according  to  their  order.  That  the  goods  and  merchan- 
dise so  shipped  by  plaintifls  to  the  defendants  Hubbard 
were  of  considerable  value,  and  that  the  defendants  Hub- 
bard had  already  by  the  sale,  or  other  disposition  thereof, 
realised  and  received  in  respect  of  such  goods  and  merchan- 
dise very  large  sums  of  money.  That  defendants  Hubbard 
had  also  from  time  to  time  upon  their  own  risk  and  venture 
shipped  and  consigned  certain  goods  from  this  country  to 
plaintifis  at  Bombay,  in  order  that  the  same  might  be  sold 
in  Bombay  by  plainti%  on  account  of  defendants  Hubbard, 
and  that  the  proceeds  might,  on  the  sale  thereof,  be 
accounted  for  to  them ;  but  the  goods  so  consigned  to 
Bombay  had  been  of  considerably  less  value  than  the  afore- 
said goods  and  merchandise  which  had  been  consigned  by 
plaintiA  to,  and  received  by,  defendants  Hubbard,  as  such 
agents  as  aforesaid,  and  that  the  proceeds,  which  had  arisen 
and  been  received  by  defendants  Hubbard  from  the  sales 
already  made  by  them  of  the  last-mentioned  goods  and 
merchandise,  considerably  exceeded  in  amount  the  proceeds 
which  had  been  received  by  plaintifis  in  respect  of  the 
aforesaid  goods,  which  had  been  consigned  by  defendants 
Hubbard  to  plaintiff  as  aforesaid.  That  defendants 
Hubbard  had  also  from  time  to  time  purchased  certain 
goods  in  this  country  by  the  order  and  for  the  account 
of  the  plaintifis.  That  if  a  just  account  were  taken  of  all 
dealings  and  transactions  between  plaintifis  and  defendants 
Hubbard,  there  would  be  found,  as  in  fact  there  was,  a  large 
balance  due  from  the  latter  to  the  former,  but  no  such 
account  had  ever  been  settled  between  plaintifis  and  defend- 
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1846.  auts  Hubbard,  and  plain tifis  had  not  yet  been  able  to 
CoLLEiTv.  obtain  from  defendants  Hubbard  the  accounts  current 
between  them,  or  even  an  account  of  the  consignments 
which  had  been  made  to  them  by  the  plaintifls  as  aforesaid, 
and  of  the  profits  which  had  arisen  from,  and  been  received 
in  respect  of  the  sales  thereof.  That  in  or  about  the 
month  of  May,  1845,  plaintiff  CoUett  came  over  from 
Bombay  on  a  visit  to  this  country,  where  he  had  since 
•  remained,  and  that  he  became  after  some  time  extremely 
desirous  to  have  a  settlement  with  the  defendants  Hubbard 
in  respect  of  the  said  dealings  and  transactions  between 
plaintii&  and  defendants  Hubbard,  but  defendants  Hubbard 
had  always  evaded  rendering  him  any  account  thereof,  &c. 
That  amongst  other  goods  so  consigned  for  sale  as  afore- 
said, plaintiiis  several  months  since  shipped  from  Bombay 
and  consigned  for  sale  to  defendants  Hubbard  as  their 
agents  in  this  country,  certain  goods  consisting  of  150 
bales  of  cotton,  and  700  pounds  of  gamboge  or  there- 
abouts, and  the  same  were  shipped  in  a  ship  called  the 
Moffat,  and  the  bills  of  lading  for  such  goods  were  sent  by 
plaintifls  to  defendants  Hubbard,  by  the  Overland  Mail 
from  India,  and  defendants  Hubbard  had  received  such 
bills  of  lading,  but  the  ship  or  vessel  in  which  such  goods 
had  been  sent  had  not  yet  arrived  in  this  country.  That 
by  reason  of  the  aforesaid  conduct  of  defendants  Hubbard, 
plaintiffs  became  alarmed  for  the  safety  of  said  bills  of 
lading,  and  of  the  goods  to  which  the  same  referred,  and 
accordingly  plaintiff  CoIIett  on  the  7th  of  July,  1846,  caused 
a  written  notice  to  be  given  to  the  defendants  Hubbard, 
that  they  should  not  in  future  act  in  any  manner  as  the 
agents  of  the  plaintiffii,  and  requiring  them  not  to  sell, 
pledge,  or  in  any  manner  create  any  charge  or  lien  upon 
any  bills  of  lading  of  any  goods,  which  had  been  or  should 
be  consigned  to  them  by  the  plainti%,  particularly  the  bills 
of  lading  of  the  aforesaid  bales  of  cotton  and  the  aforesaid 
gamboge.  That  the  plaintiff  CoUett  having  been  informed 
that  the  bills  of  lading  of  the  said  cotton  and  gamboge 
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had  been  actually  deposited  by  the  defendants  Hubbard  with         1846^ 
the  defendants  Floud  and  Laing,  as  their  brokers,  the  plain-  Collkit  v, 
tiff  Gollett  thereupon  also  caused  notice  to  be  given  to  the  ^^■■^^»"- 
latter,  that  the  said  cotton  and  gamboge  were  the  property 
of  the  plaintiflfe,  and  requiring  them  not  to  part  with  the  bilk 
of  lading,  and  to  furnish  an  account  of  the  advances  made 
by  them  on  the  credit  of  such  bills  of  lading.     That  in 
reply  to  such  last-mentioned  notice  and  request  the  defend- 
ants Floud  and  Laing  stated  that  they  had  advanced  in 
cash  to  the  defendants  Hubbard,  on  cotton  400/.,  and  on 
gamboge  150/.  per  ship  Mo&tt,  and  as  collateral  security 
had  received  from  defendants  Hubbard  bills  of  lading  and 
policy  of  insurance,  with  instructions  to  sell  the  goods,  and 
authority  to    reimburse  themselves  with  interest,  their 
conunission,  and  all  charges,  and  with  which  instructions  it 
was  their  intention  to  comply.    That  the  plaintiff  Collett 
had  made  the  requisite  inquiries,  and  had  discovered  and 
believed  the  fact  to  be  as  alleged  by  the  defendants  Floud 
and  Laing,  that  such  deposit  and  pledge  of  the  said  bills  of 
ladinff  and  policy  of  insurance  was  made  by  the  defendants 
Hubbard,  as  a  security  for  550/.  bona  fide  lent  and  advanced 
to  them  by  the  other  defendants  at  the  time  of  the  pledge. 
The  affidavits  on  the  part  of  the  defendants  Hubbard, 
stated  that  the  plaintiffs  had  no  property  whatever  in  the 
said  cotton  and  gamboge,  the  fact  being  that  the  said  150 
bales  of  cotton,  and  700  pounds  weight  of  gamboge,  or 
thereabouts,  were  consigned  to  the  defendants  Hubbard  by 
Cursetjee  Mervangee  Patell,  of  Bombay,  through  the  plain- 
tiffs'  house  in  Bombay,  and  that  the  same  belonged  to  the 
said  Cursetjee  Mervangee  Patell  appeared  by  the  letters 
written  and  sent  by  the  said  Cursetjee  Mervangee  Patell 
to  them,  and  which  letters  were  set  forth  at  length  in  the 
affidavits.    That  it  was  manifest,  and  appeared  from  the  said 
letters  that  the  said  Cursetjee  Mervangee  Patell  contem- 
plated that  they  the  defendants  Hubbard  might  require 
an  advance  prior  to  the  sale  of  the  said  goods  on  the  bills 
of  lading  thereof,  in  conformity  with  which  authority  they, 
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1846.  the  defendants  Hubbard,  applied  to  and  obtained  from  the 
CoLLBiT  V.  other  defendants  Floud  and  Laing  an  advanoO)  upon  the 
Hubbard.  deposit  of  the  Said  bills  of  lading,  of  400/.  on  the  cotton, 
and  150/.  on  the  gamboge.  That  with  respect  to  the  150 
bales  of  cotton,  and  700  pounds  weight,  or  thereabonts,  of 
gamboge,  the  defendants  Hubbard  verily  believed  the 
interposition  made  by  the  said  plaintiff  Collett,  or  at  his 
instance,  in  that  cause,  in  consequence  whereof  the  said 
injunction  had  been  obtained,  was  wholly  without  the  know- 
ledge or  sanction  of  his  partner  tiie  plaintiff  Hubbard,  and 
was  an  improper  endeavour  to  obtain  a  control  over  pro- 
perty to  which  he  had  no  daim  or  right.  That  defendants 
Hubbard  had  good  reason  to  believe  that  the  proceedings 
in  this  suit  by  the  plaintiff  Collett,  were  wholly  without  the 
knowledge,  sanction,  or  concurrence  of  his  co-partner  the 
plaintiff  Hubbard.  That  the  fact  was,  as  it  was  submitted, 
abundantly  manifested  by  various  circumstances  detailed  in 
the  said  affidavits,  and  also  by  a  letter  of  the  jdaintiff 
Hubbard  therein  set  forth.  That  the  plaintiff  Hubbard 
was  the  son  of  the  defendant  John  Ashwood  Hubbard,  and 
the  brother  of  the  defendant  John  Hubbard.  That  the 
defendants  Hubbard  had  made  consignments  from  thm 
country  to  the  plaintiflb  of  goods  and  merchandise  to  an 
amount  more  than  they  the  defendants  Hubbard  had 
received  from  the  said  plaintiffi  on  the  partnership  account, 
and  such  consignments  had,  as  the  defendants  Hubbard 
had  been  informed  and  believed,  safely  reached  the  plain- 
ti&  at  Bombay.  That  it  was  not  true,  as  sworn  in  tiie 
affidavit  of  the  plaintiff  Collett,  that  the  consignments  of 
the  plaintifis  had  exceeded  those  made  by  the  defendants 
Hubbard.  That  the  balance  of  account  between  the  plain- 
t\&  and  the  defendants  Hubbard  would,  as  they  believed, 
be  found  at  least  20002.  in  their  favour.— [The  affidavits  then 
stated  in  much  detail  circumstances  relatmg  to  the  accounts 
existing  between  the  plamtifis  and  the  defendants  Hubbard.] 
Mr.  Heathfield  for  the  defendants  Hubbard,  and  in  sup- 
port of  the  motion  to  dissolve  the  injunction. 
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Mr.  CkHjper  and  Mr.  CoU  for  the  plaintiffii,  and  in  ,     ^^46.     ^ 
oppoBition  to  the  motion  to  diasolve  the  injunction.  Collbtt  v. 

Mr.  Suddbsion  for  the  defendants  Floud  and  Laing. 

The  LoBD  Chanobllob  aaid,  that  the  affidavits  filed  on 
behalf  of  the  def^mdants  Hubbard  put  fcMrward  three  reasona 
for  ^diich  it  was  contended  that  the  injunction  ought  to  be 
diasolved.  That  the  first  reason  had  relation  only  to  the 
cotton  and  gamboge  consigned  by  the  ship  Moffi&t.  That, 
as  regarded  those  goods,  it  was  asserted  tint  the  same  were 
the  property  of  a  Hindoo  merchant  and  not  of  the  plaintiffs, 
and  some  letters  had  been  read  with  a  view  c^  proving  that 
assertion.  That  it  was  not,  however,  disputed  that  in  the 
bills  of  lading  the  phuntiffi  were  stated  to  be  the  shippers, 
and  that  the  policy  of  insurance  assured  the  plaintifib  upon 
the  goods.  On  the  face  of  the  bills  of  lading  and  policy  of 
insurance,  no  property  in  the  goods  was  recognised,  or  sug^ 
gested,  as  existing  in  any  persons  except  the  plaintiffii. 
That  the  captain  of  the  vessel,  when  he  signed  the  bilk  of 
lading,  acknowledged  that  he  had  received  from  the  plain- 
tifiEs,  as  the  shippers,  the  goods  in  question.  That  the 
bills  of  lading  had  be^i  transmitted  by  the  plaintiffs  to  the 
defendants  Hubbard,  and  constituted  the  authority  under 
which  they,  or  their  assigns,  would  receive  the  goods  on 
their  arrival  in  this  country.  That  looking  at  the  peculiar 
eharacter  of  the  instruments — ^bills  of  lading  and  policy  of 
insnraiice — ^he  did  not  see  how  the  defendants  Hubbard 
could,  under  the  circumstances,  question  the  contents. 
That  he  thought  the  consignee  of  a  cargo  could  not,  as 
agmnst  the  consignor,  set  up  a  title  to  it  in  a  third  party. 
That  the  cotton  and  gamboge  consigned  by  the  vessel 
Mo£Bitt  must,  therefore,  for  the  purposes  of  the  present 
application,  be  considered  as  bdonging  to  the  phuntiffb. 
That  anoth^  reason  urged  for  the  dissolution  of  the  injunc- 
tion was,  that  the  suit  had  been  instituted,  and  the  injunc- 
tion had  been  obtained  without  the  knowledge,  concurrence, 
or  sanction  of  the  plaintiff  Gollett's  partner,  the  plaintiff 
Hubbard,  and  circumstances  vrere  detailed  in  the  affidavits 
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1846^^  filed  on  the  part  of  the  defendants  Hnbbard,  to  induce  the 
CoLLBrr  9.  Court  to  arrive  at  that  conclusion.  That,  however,  evi- 
HuBBARD.  jgjj^g  ^y^^  ^Y^^  co-plaintiff  Hubbard  disapproved  of  the 
bringing  of  the  present  suit  against  the  defendants  Hub- 
bard, his  father  and  brother,  was  unimportant.  That 
the  plaintiff  Hubbard  might  release  them  if  he  pleased  from 
all  liability,  but,  unless  he  did  that,  the  plaintiff  CoUett  had 
a  right,  the  partnership  existing,  to  prosecute  the  suit. 
That  it  was  possible  that  the  plaintiff  Hubbard  might 
condemn  the  proceedings,  but  the  plaintiff  Collett  was  only 
doing  what  lay  entirely  within  his  authority  as  a  partner. 
That  the  plaintiff  Hubbard  could  not  prevent  steps  of  this 
kind  being  taken  by  his  partner  the  plaintiff  Collett,  so 
long  as  the  partnership  continued;  much  less  could  any 
third  party  interfere.  That  it  was  a  general  rule  of  law 
that  one  partner  may,  without  the  consent  of  his  co-partner, 
institute  legal  proceedings  against  a  debtor  to  the  firm. 
That  the  third  reason  brought  forward  in  support  of  the 
motion  to  dissolve  the  injunction  was,  that  the  defendants 
Hubbard  alleged  that  the  balance  of  account  would  be 
found  at  least  2000/.  in  their  favour.  That,  however,  on 
the  other  hand  the  plaintiff  Collett  alleged  that  a  large 
balance  would  be  found  due  from  the  defendants  Hubbard 
to  the  plaintiffii.  That  it  was  admitted  that  the  accounts 
had  never  been  settled,  and  looking  at  the  extensive 
dealings  and  transactions  between  the  plaintifls  and  the 
defendants  Hubbard,  it  must  be  obvious  that  any  allegation, 
with  respect  to  the  balance,  must  be  in  a  great  degree 
founded  on  conjecture.  That  in  such  a  case,  each  party 
alleging  that  there  would  turn  out  to  be  a  large  balance  in 
his  favour,  the  property  ought  to  be  secured  until  the 
accounts  were  duly  taken.  That  the  usual  course  was  to 
impound  a  fund,  the  right  to  which  depended  upon  an 
unsettled  account.  That  it  being  admitted  that  the 
defendants  Floud  and  Laing  had  bon&  fide  advanced  the 
550/.  upon  the  deposit  of  the  bills  of  lading  and  policy  of 
insurance,  the  proper  mode  would  be  to  vary  the  Vice- 
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ChaneeUor^B  Order,  by  giving  them  liberty  to  sell  the  .     ^^^^'     , 
cotton  and  gamboge,  and  to  retain  their  advances  out  of  Collett  v, 
the  proceeds.     The  remaining  proceeds  must  be  paid  into     ''■■^°" 
court.     That  no  case  had  been  made  for  discharging,  or 
varying,  any  other  part  of  the  order  for  the  injunction. 
That  the  right  of  the  defendants  Hubbard  to  sell  and  dispose 
of,  and  take  possession  of,  goods  consigned  to  them  by  the 
plaintifEs,  and  to  pledge  bills  of  lading  of  such  goods, 
depended  upon  their  being  the  agents  of  the  plainti£b,  and 
that  agency  had  been  revoked  by  the  notice  of  the  plain- 
tiff Collett. 


L.  C.  Tuesday,  22nd  September,  1846. — Between  Arnold  Bnr- 
rowes  Collett,  and  George  Hubbard,  plaintiffs,  John  Ashwood 
Hubbard,  John  Hubbard,  Henry  Scott  Floud,  and  Seton  Laing, 
defendants.  Mliereas  Mr.  Heathfield,  of  counsel  for  the  defend- 
ants, John  Ashwood  Hubbard,  and  John  Hubbard,  this  day 
moved  and  offered  dirers  reasons  unto  the  Right  Honourable  the 
Lord  High  Chancellor  of  Great  Britain,  that  the  injunction 
issued  in  this  cause—restraining  the  said  defendants  John  Ashwood 
Hubbard,  and  John  Hubbard,  and  each  of  them,  their  senrants, 
agents,  and  workmen,  from  selling,  or  disposing  of,  or  causing  to 
be  sold  or  disposed  of,  any  goods,  wares,  or  merchandise,  con^ 
signed  and  sent  to  them  the  said  defendants,  John  Ashwood  Hub- 
bud,  and  John  Hubbard,  by  the  said  plaintiffs  for  sale  on  com- 
mission, and  which  had  arrived  and  remained  unsold,  or  which 
might  thereafter  arrive  in  this  country,  and  also  from  taking  or 
causing  to  be  taken  possession  of  the  cotton  and  gamboge,  or  any 
part  thereof  consigned  and  shipped  in  the  ship  or  yessel  called 
the  Moffat,  or  of  any  other  goods,  wares,  or  merchandise  consigned 
to  them  the  said  defendants,  John  Ashwood  Hubbard,  and  John 
Hubbard,  by  the  said  plaintiffs,  and  not  yet  arrived  in  this 
country,  and  also  from^  pledging  or  disposing  of  any  bills  or  bill 
of  lading  of,  or  relating  to  any  such  goods,  wares,  or  merchandise, 
for  any  further  sum  or  sums  of  money,  and  also  restraining  the 
said  defendants  Henry  Scott  Floud  and  Seton  Laing  from  selling 
or  disposing  of  the  said  cotton  and  gamboge,  or  any  part  thereof 
respectively,  and  also  from  disposing  of,  or  parting  with  any  of 
the  bills  of  lading  or  policy  of  insurance  relating  thereto, — might 
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collbtt  v, 
Hubbard. 


be  dissolyed — in  tbe  presenee  of  Mr.  Cooper  and  Mr.  Cole,  of  eoan- 
sel  for  the  plaintiffs,  and  Mr.  Huddleston  of  comuel  for  the  ddend- 
ants  Floud  and  Laing — ^Whereupon  and  upon  hearing  a  joint  affi- 
davit of  the  defendants,  John  Ashwood  Hubbard,  and  i6tm  Hub- 
bard, an  affidavit  of  George  Ebenezer  Trott,  an  affidavit  of  Thomas 
Edward  Lea,  read,  and  what  was  alleged  bj  the  counsel  on  all  sides. 
His  Lordship  doth  order  that  the  order  of  His  Honour  the  Yioe- 
Chancellor  of  England  made  in  this  cause,  bearing  date  the  12th 
daj  of  August,  1 846,  be  varied  in  manner  following,  that  is  to  aaj : 
— It  is  ordered  that  the  defendants  Henry  Scott  Floud  and  Seton 
Laing  be  at  liberty  to  sell  and  dispose  of  the  cotton  and  gamboge 
consigned  in  the  ship  or  vessel  called  the  Moffat,  to  the  said  de- 
fendants John  Ashwood  Hubbard,  and  John  Hubbard ;  and  the 
said  defendants  Henry  Scott  Floud  and  Seton  Laing  are  to  be 
at  liberty  out  of  the  proceeds  of  such  sale  to  retain  the  amount 
of  their  advances  and  claim  upon  the  said  goods  and  merchan- 
dise: and  it  is  ordered  that  the  said  defendants  Henry  Scott 
Floud  and  Seton  Laing  do  pay  into  the  bank  with  the  privity  of 
the  Accountant-Oeneral  of  this  Court,  to  be  there  placed  to  the 
credit  of  this  cause,  subject  to  the  further  order  of  this  Court,  the 
balance  remaining  of  such  proceeds  of  sale  after  such  retainer  as 
aforesaid,  the  amount  of  such  balance  to  be  verified  by  affidavit. — 
Beg.  Lib.  A.  1846,  fol.  2117. 


Pec.  4, 
1846. 


RE   WEBB. 


Ri  Wbbb. 
Lunatic  being 
illegitimate, 
and  never 
having  been 
married,  but 
having  a  natu- 
ral daughter, 
residuary  lega- 


Bt  an  order  made  in  the  matter  of  this  lunacy  in  July, 

1846,  it  was  ordered  that  if  the  inquisition  should  be 

relumed  finding  the  unsoundness  of  mind,  the  Masters  in 

Lunacy  should  nevertheless  not  proceed  to  the  approval  of 

committees  of  the  person  or  estate  of  the  lunatic.     The 

tee  under  a  will  lunatic  and  a  deceased  brother  were  illegitimate  children, 
made  before  ° 

the  lunacy,  order  that  she  should  have  notice  of  all  proceedings,  and  be  at 
liberty  to  attend  the  same. 

Such  natural  daughter  having  constantly  resided  with  the  huiatie,  order 
that  she  should  be  at  liberty  to  carry  in  a  proposal  for  committee  of  the 
person. 

The  aforesaid  lunatic  being  tenant  for  life  of  large  real  estates,  and  the 
commission  having  been  issued  at  the  instance  of  the  remaindennan,  order 
that  such  natural  daughter  should  be  at  liberty  to  carry  in  a  proposal  for. 
committee  of  the  estate. 
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The  lunatic  had  never  been  married,  but  had  a  natural  tB^ft> 
danghter  whom  be  had  reeognised,  brought  up,  and  rb  Wxbb. 
educated,  and  by  a  will,  executed  previouBly  to  the  lunacy, 
made  his  sole  residuary  legatee.  This  natural  daughter 
had  always  resided  with  the  lunatic.  The  lunatic  was 
entitled  for  life  to  large,  real  estates.  The  commission  had 
been  issued  at  the  instance  of  the  son  of  the  lunatic's 
deceased  brother,  who  was  entitled  in  remainder  to  the 
real  estates  of  which  the  lunatic  was  tenant  for  life.  The 
inquisition  having  been  returned  finding  the  unsoundness 
of  mind,  a  petition  was  presented  by  the  remainderman 
praying  a  reference  notwithstanding  the  Order  of  July, 
1846,  t-o  inquire  in  the  usual  way  who  were  the  most  fit 
persons  to  be  appointed  committees  of  the  person  and 
estate  at  the  lunatic ;  and  a  cross  petition  was  at  the  same 
time  presented  by  the  natural  daughter  of  the  lunatic, 
and  residuary  legatee  under  his  aforesaid  will,  praying 
that  she  might  have  notice  of,  and  might  be  allowed  to 
attend,  all  proceedings  in  the  matter,  and  that  she  might 
be  at  liberty  to  carry  in  proposals  for  committees  of  the 
person  and  estate  of  the  lunatic. 

The  Lord  Ghancbixor  said,  with  regard  to  the  first  part 
of  the  application  of  the  natural  daughter,  that  where  there 
18  a  legal  relationship  the  rule  is  that  the  next  of  kin  have 
notice  of  the  proceedings,  and  have  liberty  to  attend  the 
proceedings.  That  the  reason  of  the  rule  is  that  they  being 
the  persons,  who  would  be  entitled  to  distributive  shares  of 
the  personal  estate  of  the  lunatic  if  he  were  dead,  intestate, 
it  is  presumed  that  they  will  aid  the  Court  by  watching 
generally  the  interests^of  the  lunatic,  and  particularly  by 
checking  the  accounts.  That  the  reason  of  the  rule  mani- 
festly applied  to  such  a  case  as  the  present.  That  the 
lunatic  was  illegitimate,  and  had  never  been  married.  In 
law,  therefore,  the  lunatic  bad  no  next  of  kin.  But  he  had  a 
natural  daughter,  residuary  legatee  under  a  will  made 
before  the  lunacy.    That  it  might  be  presumed  that  under 
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1846.  those  circumstaiices  such  natural  daughter  would  be  as 
Rb  Wbbb.  much  disposed  to  assist  the  Court  as  if  she  were  the  sole 
next  of  kin,  and  had  the  contingent  rights  of  the  sole  next 
of  kin.  He  should  therefore  order  that  the  natural  daugh- 
ter should  have  notice  of  all  proceedings,  and  should  be  at 
liberty  to  attend  the  same.  Then  with  regard  to  the 
second  part  of  the  application  of  the  natural  daughter — there 
could  be  no  hesitation  as  to  the  proposal  for  committee  of 
the  person.  That  it  appeared  that  the  natural  daughter 
had  constantly  resided  with  the  lunatic  her  father.  No 
one,  consequently,  could  be  better  acquainted  with  such 
wishes  of  the  lunatic  as  might  properly  be  attended  to,  and 
with  the  arrangements  most  likely  to  contribute  to  his 
comfort.  She  must  have  liberty  to  carry  in  a  proposal  for 
a  committee  of  the  person.  The  same  liberty  was,  how- 
ever, asked  as  to  the  committeeship  of  the  estate.  Now 
the  lunatic  was  tenant  for  life  of  large  real  estates,  and  the 
commission  had  been  issued  at  the  instance  of  the  remain- 
derman. That  questions  were  continually  arising  between 
persons  entitled  for  life  to  landed  property,  and  persons 
entitled  in  remainder,  with  regard  to  management  and 
expenditure.  That  those  questions  were  sometimes  queo- 
tions  of  nicety  and  difficulty,  and  of  considerable  importance 
to  the  interests  of  the  tenant  for  life.  That  in  the  present 
case  there  might  possibly  be  questions  of  that  description, 
and  then  it  would  be  desirable  that  there  should  be  a  com- 
mittee of  the  estate  respecting  whose  impartiality  there 
could  be  no  suspicion.  That  it  might  well  be  thought  this 
impartiality  would  not  be  easily  obtained,  if  the  remainder- 
man alone  had  the  power  of  proposing  the  committee  of 
the  estate.  That  a  similar  power,  in  his  opinion,  ought  to 
be  given  to  some  one  representing  the  interests  of  the 
tenant  for  life,  as  distinguished  from  those  of  the  remainder- 
man. That,  there  being  no  next  of  kin,  he  should  direct 
that  the  natural  daughter,  she  taking  the  residue  of  the 
personal    estate    under  the  lunatic^s  will,  should  be  at 
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fiberty  to  carry  in  a  propoeal  for  a  committee  of  the        1846^^ 
estate.  rb  w«bb. 

Mr.  RomiUy^  Mr.  James  Parker^  Mr.  Busk^  and  Mr. 
Walford  were  the  counsel. 


L.  G.  4th  December^  1846.— Be  JFebb.—The  order  of  this 
date,  after  reciting  the  aforesaid  two  petitions,  ordered  that  not- 
withstanding the  Order  in  this  matter  dated  July,  1846,  it 
should  he  referred  to  the  Masters  in  Limacy  to  inquire  and 
certify  jointly  or  severally,  who  was  or  were  the  most  fit  and 
proper  person  or  persons  to  he  appointed  the  committee  or  com- 
mittees of  the  person  and  estate  of  the  said  lunatic  :  and  it  was 
further  ordered  that  the  Masters  should  be  at  liberty  jointly  or 
seyerally  to  proceed  in  this  matter  according  to  the  General 
Orders  in  Lunacy  bearing  date  the  27th  day  of  October,  1842  (a). 
And  it  was  further  ordered  that  the  said  natural  daughter  of  the 
said  lunatic  should  be  at  liberty  to  attend  by  her  solicitor  or 
counsel,  as  she  might  be  advised,  upon  all  proceedings  had  and 
taken  in  this  matter,  either  before  the  Lord  Chancellor  or  before 
the  Masters  in  Lunacy,  or  either  of  them,  and  that  the  said 
natural  daughter  should  be  at  liberty  to  carry  in  a  proposal  or 
proposals  before  the  said  Masters  for  the  appointment  of  a  com- 
mittee or  committees  of  the  person  and  estate  of  the  said  lunatic, 
and  that  the  said  Masters  should  jointly  or  severally  receive  and 
consider  such  proposal  or  proposals  accordingly ;  and  it  was 
farther  ordered  that  due  notice  of  all  proceedings  in  this  matter 
either  before  the  Lord  Chancellor,  or  before  the  said  Masters, 
sliould  be  given  to  the  said  natural  daughter  or  to  her  solicitor. 


Lord  Eldon. — ^The  accounts  of  the  committee  of  the  estate  R«  Amaif, 

cannot  be  passed,  unless  there  has  been  notice  of  passing  them  to  J^™  •  ^^ 

the  next  of  kin.     If  the  next  of  kin  is  dead  and  there  is  no  one  the  author. 

to  serve,  you  must  have  the  report  of  the  Master  what  person  is      Th«  allow- 

now  the  next  of  kin,  and  notice  must  be  given  to  such  person,  ^^^s  of  the 

The  costs  of  the  attendance  of  the  next  of  kin  may  be  a  charge,  next  of  kin  in 

which  a  very  small  estate  cannot  well  bear.     Lord  Hardwicke  ^|^g  §|^  ^. 

used  in  all  cases  to  reftise  to  allow  the  next  of  kin  their  attend-  counts  of  the 

committee  of 
r  \  n        f\  A  <%<%/«  the  estate,  luis 

(a)  Bear.  Ord.  236.  beenfouDdto 

be  good  policy. 
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ance  npon  passing  the  aocoonts  (a)»  bat  those  who  succeeded  him 
did  not  approve  of  his  role,  and  upon  the  whole  it  has  been 
found  to  be  to  the  advantage  of  lunatics,  whether  the  estate  is 
great  or  small,  that  this  charge  should  be  incurred.  The  next  of 
kin  or  some  of  them  are  ordinarily  the  persons,  who  will  be 
entitled  to  the  lunatic's  personal  estate  at  his  death,  and  they 
have  an  interest  in  seeing  that  it  is  not  wasted.  The  expense  of 
the  attendance  is  repaid  by  the  economy,  which  the  attendance 
enforces.  The  allowance  of  the  costs  of  tlie  next  of  kin  in  attend- 
ing the  passing  the  accounts  of  the  committee  of  the  estate,  has 
been  found  to  be  good  policy. — Re  Amoy^  L.  C.  December,  1807. 


Relfinur. 
From  a  MS.  in 
the  author's 
possession. 
An  order, 
which  might 
discourage  the 
next  of  kin  and 
heir  at  law 
from  attending, 
when  the  pro- 
posals for  com- 
mittees of  the 
person  and 
estate  are  car- 
ried in,  should 
be  carefully 
avoided. 


Lord  Eldon. — ^Those  to  whom  the  Crown  has  confided  the 
exerdse  of  this  jurisdiction  have  thought,  and  in  my  judgment 
they  have  rightly  thought,  that  it  is  greatly  to  the  advantage  of 
lunatics,  generally  speaking,  that  all  the  next  of  kin  and  the  heir- 
at-law  should  be  present  when  the  proposals  for  committees  of 
the  estate  and  of  the  person  are  discussed.  In  their  absence  many 
cases  would  be  decided  in  total  ignorance  of,  or  only  with  a  partial 
and  imperfect  acquaintance  with,  those  circumstances  a  thorough 
knowledge  of  which  is  necessary  to  enable  the  Lord  Chancellor  to 
determine  whether  the  plans  he  is  required  to  sanction,  will  be  bene- 
ficial, or  detrimental,  to  the  unfortunate  persons  on  whose  account 
they  are  framed.  An  order,  which  might  discourage  the  next  of 
kin  and  heir-at-law  from  attending,  when  the  proposals  for  com- 


(a)  In  Ez  parte  WTig%t,  2  Ves. 
Sen.  26,  Lord  Hardwicke  said  in 
passing  the  accounts  from  time  to 
time  of  a  lunatic's  estate,  notice 
should  be  always  given  to  such  of 
the  lunatic's  relations  to  attend 
before  the  Master  to  check  the 
accoants,  as  would  be  entitled  to 
a  share  of  his  estate  if  he  were 
dead  intestate ;  but  they  were  not 
to  be  allowed  the  costs  thereof 
unless  soBse  special  case  were  kid 
before  the  Court,  as  that  they  were 
at  expense  on  some  extraordinary 
litigation  as  to  the  accounts. 
Otherwise,  if  every  such  relation, 
who  thought  be  had  an  interest 


to  attend,  should  have  the  costs, 
it  would  bring  a  great  burtiien  on 
the  lunatic's  estate. 

By  the  15th  of  the  General 
Orders  in  Lunacy  of  the  27th  of 
October,  1842,  the  Commissioner 
[Master]  may  from  time  to  time 
determine  whether  all,  or  how 
many,  and  which  of  the  next  of  kin, 
or  of  the  heirs,  of  the  lunatic  shall 
(unless  at  their  own  cost)  attend 
before  him  on  any  proceedings 
in  the  lunacy,  and  no  other  of 
such  parties  are  to  be  allowed 
costs  oat  of  the  estate  unless  by 
special  order  for  that  purpose. — 
Beav.  Ord.  231. 


J 
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mitteesof  the  person  and  estate  are  carried  in,  should  be  eavefollj  1846. 

aroided. — Re  Meux,  L.  C.  January,  1808.  rTwmb! — ' 


Lord  Ei^oov  .— *The  heir-at-law  is  often  disposed  to  apply  the  Re  Cranmer. 

personal  estate  in  the  improyement  of  the  real  estate.    But  the  f^^  *  ^S. 

next  of  kin  are  interested  in  taking  care  that  what  will  belong  to  ^sgctsion.^  ' 

them,  shall  not  be  expended  in  increasing  the  value  of  that,  which      The  heir-at- 

win  never  belong  to  them.     The  heir-at-law  being,  as  generally  TOmmitt^^of 

h^pens,  the  committee  of  the  estate,  a  better  check  upon  his  the  estate,  a 

accounts  can,  in  my  opinion,  hardly  be  devised,  than  to  subject  ^*^i^^^  , 

them  to  the  inspection  and  objection  of  the  next  of  kin. — Re  counts  can 

Cranmer,  L.  C.  July.  1808.  S^t 

anbject  them  to  the  inspection 
and  objection  of  the  next  of  kin. 


Lord  Lyndhurst. — In  general  an  order  is  not  requisite  that  Re  HcmtU. 

any  of  the  next  of  kin  may  be  at  Hberty  to  carry  in  proposals  for  In  general  an 

committees  of  the  person  and  estate  of  the  lunatic,  and  that  they  quUite  that  any 

shall  have  notice  of  any  prt^sal  (ot  committees  of  the  person  of  the  next  of 

and  estate,  which  the  party  prosecuting  the  commission  shall  carry  uj^^^  ^^i^ 

in.  Where  fit>m  any  peculiar  circumstances  such  an  order  is  requi-  in  proposals  for 

site,  the  case  probably  will  very  rarely  occur  in  whidi  the  Lord  ^^^J^^^ 

Chancellor  will  decline  to  make  it.     The  policy  here  has  long  esUte  of  the 

been  in  favour  of  makine  such  an  order.     If  the  persons  con-  }?"**]?»  "^  „ 

,      .,     ,      ,         .     ,      ,,      ,  ,    .  .    ^    .      ,.         .  .  that  they  shall 

nected  with  the  lunatic  by  blood,  and  mterested  in  his  estate,  have  notice  of 

shall  not  come  forward,  (and  they  not  unfrequently  will  not  care  J^y  proposal 

to  come  forward  when  obstacles  are  thrown  in  their  way,)  the  ^f  i\^^  person 

consequences  will  be  extremely  mischievous.     It  is,  in  general,  snd  estate, 

only  by  means  of  the  information,  which  such  persons  possess,  prosecuting^the 

that  the  Lord  Chancellor  can  ascertain  whether  any  proposal,  commission 

upon  which  he  is  called  to  exercise  a  judgment,  ought  to  be  '  \niere^fro 

adopted  as  the  most  conducive  to  the  ease  and  welfare  of  the  any  peculiar 

lunatic,  and  to  the  security  of  his  property.— Re  Howell,  L.  C.  g^^h^^dw 

August,  1829.  is  requisite,  the 

*  case  probably 
will  very  rarely  occur  in  which  the  Lord 
Chancellor  will  decline  to  make  it. 


Lord  Cottenham. — Where  the  lunatic  has  no  next  of  kin.  Re  Rm-ly, 

the  Attorney-General  on  behalf  of  the  Crown  must  have  notice  of  Where  the  lu- 
natic has  no 
next  of  kin,  the  Attomey-Gcneral,  on  behalf  of  the  Croi^-n,  must  have 
notice  of  the  proceedings  subsequent  to  the  return  of  the  inquisition. 
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1846.         the  proceedings  snbseqaent  to  the  return  of  the  inquisition. — Be 
R.W.iB.         ^«''^y-  ^'  C.  July,  1837. 


The  two  following  lunacy  cases  occur  in  the  first  volume  of  the 
Reports  called  by  the  reporter's  name»  to  distinguish  them  from 
the  Reports  temp.  Lord  Brougham,  and  the  present  work — 
Badclife  v.  Carter,  and  in  the  matter  of  BadeUffe  a  lunatic,  1 
C.  P.  Coop.  250,  253.— Stock  of  an  intestate  dead  nearly  twenty 
years,  being  brought  into  court,  no  order  previously  to  any 
report  of  debts  for  selling  part  thereof  for  costs  in  the  lunacy  of 
the  sole  next  of  kin,  or  for  applying  the  dividends  for  such  luna- 
tic's  maintenance. — ^There  being  a  receiver  of  the  lunatic's  estate, 
form  of  order  appointing  a  committee  for  the  institution  of  a  suit. 
In  the  matter  of  Pearwn,  1  C.  P.  Coop,  314. — Deeds  delivered 
out  upon  report  as  to  heir-at-law  under  order  made  after  the 
lunatic's  death.    Costs  of  the  inquiry. 


Dee.  19,  5SSSS=S5S55SSSSSSSSSSSSSS=S 

1846. 

^ M ' 

Brbtnton  «. 

ISDNomro"        BREYNTON  V.  THE  LONDON  AND  NORTH 

rI^!?  western  railway  company. 

Company. 

An  agreement,  By  an  agreement  dated  July,  1846,  and  made  between  the 

Sc^^endanU   pJ^Mitiff  of  the  one  part,  and  Harvey  Wyatt  as  the  agent 
were  detirouf     ^f  the  defendants  of  the  other  part,  after  reciting  that  the 

of  purchasing  ,  ,  , 

land  from  the     defendants  were  desirous  of  purchasing  certain  land  from 

pul^McS'con!  ^^^  plaintiff  in  the  parish  of  Armitage,  for  the  purpose  of 

•tructing  a  rafl-  constructing  a  railway  from  Stafford  to  Rugby,  "  according 

to  a  certain        to  a  Certain  plan  and  section  thereof,  deposited  with  the 

Son  ttoe^~     parish  clerk  of  the  said  parish,^  which  said  Und  had  been 

th^^Mi'"*^   staked  out  by  the  agents  of  the  said  defendants :   it  was 

derk,  and  con-  witnessed  that  the  said  plaintiff  had  agreed  to  sell,  and  the 

th(vnotioe  of'   ^^  Harvey  Wyatt  as  the  agent  of  the  defendants  had  agreed 

soctionlSld     ^  purchase  the  said  land,  &c.     Except  in  the  recital  the 

that  the  de-       agreement  contamed  no  notice  of  the  pbn  and  section  of 

fendants  were 

not  bound  m  conieqnenoe  of  the  recital  aforesaid, — without  more 

—to  conBtnict  the  railway  according  to  such  plan  and  section. 
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the  raflway  deposited  with  the  parish  clerk  of  the  parish  of  ^     ^s^S- 
Armitage.    The  defendants  in  their  works  having  deviated  Buetnton  v, 
from  the  plan  and  section,  the  plaintiff  filed  his  bill  praying  ]^  north'' 
an  injunction  to  restrain  them  from  doing  any  acts  incon-  Wbstbrn 
sistent  with  such  plan  and  section.    Upon  an  appeal  motion  Compamt. 
there  was  an  objection  (not  taken  in  the  Court  below)  that 
the  plan  and  section,  although  mentioned  in  the  recital  of 
agreement,  did  not  for  that  reason  form  any  part  of  the 
agreement,  and  that  the  phiintiff  had  no  right  to  complain 
that  the  defendants  bad  in  their  works  deviated  from  the 
plan  and  section,  and  consequently  a  bill  for  an  injunction 
to  restrain  the  defendants  from  doing  any  acts  inconsistent 
with  the  plan  and  section  could  not  be  sustained. 

The  Lord  Chancbux}b  said,  that  it  frequently  happened 
that  an  agreement  referred  to  a  plan  which  might,  or  might 
not,  embrace  more  than  that  which  was  the  subject  of  the 
agreement.  That,  whatever  was  the  nature  of  the  plan,  it 
could,  nevertheless,  only  be  looked  at  under  the  agreement. 
That  it  could  only  be  looked  at  so  far  as  it  was  necessary  to 
construe  the  agreement,  and  therefore  to  that  extent 
incorporated  in  the  agreement.  That  if,  for  the  purposes 
of  the  agreement,  a  reference  to  the  plan  was  essential,  it 
must  so  far  be  considered  as  part  of  the  agreement.  That 
the  mere  exhibition  of  a  plan — the  deposit  of  it  with  parties 
not  included  in  the  agreement — ^the  reference  to  it  for 
matters  not  comprehended  by  the  agreements-could  raise 
no  equities  between  the  parties  to  the  agreement — could 
not  justify  the  interference  of  the  C!ourt  to  prevent  one  of 
such  parties  doing  an  act  inconsistent  with  the  representa- 
tion contained  in  the  plan.  That  this  had  been  recently 
decided  by  the  House  of  Lords  (a).  That  the  agreement  in 
the  present  case,  reciting  that  the  defendants  were  desirous  of 
purchasing  land  from  the  plaintiff  for  the  purpose  of  con- 
structing a  railway,  according  to  a  certain  plan  and  section 

(a)  The  North  British  Bmlway  Company  v.  Tod,  12  CI.  &  Fin.  722. 
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thereof,  deposited  with  the  parish  derk,  uid  eontaining  ao 
further  notice  of  the  plan  and  section,  he  was  of  ojnaion 
that  the  defendants  were  not  bound  in  oonseqneooe  of  the 
recital  aforesaid — without  more — ^to  oonstruet  the  railway 
according  to  such  plan  and  section. 

Mr.  Cooper,  Mr.  Bethell,  Mr.  Bazalgttte^  Mr.  J,  A. 
Cooksj  and  Mr.  Follett,  were  the  counsel  engaged. 


The  opinion  of 
the  profession 
that  parties 
were  bound  by 
the  exhibition 
of  plans,  has 
met  with  a  very 
wholesome 
correction  by 
the  doctrine 
laid  down  by 
Lord  £Idon 
and  Lord 
Redesdale. 


In  The  North  British  EaOway  Chmpany  y.  Tod,  12  Clark  and 
Fin.  722^  the  Lord  Chancellor  said,  the  question  to  be  considered 
was,  what  was  the  rule  in  respect  to  applications  for  interdicts  in 
Scotland  (a),  or  for  injunctions  in  England,  as  applicable  to  cases 
of  that  kind — ^the  case  on  the  part  of  the  defendant  being,  that 
a  plan  was  exhibited  to  him  and  to  the  public  previous  to  the 
passing  of  the  act  under  which  the  railway  in  question  was  in- 
tended to  be  made,  which  plan  represented  that  the  railway  woold 
pass  over  his  land  in  a  cutting  of  something  more  than  fifteen  feet 
from  the  surface.  That  the  defendant  alleged,  that  giving  faith 
to  these  representations,  he  had,  as  he  naturally  might,  come  to 
the  conclusion  as  to  what  course  he  was  to  pursue  with  reference 
to  the  supposed  state  of  circumstances  as  represented  upon  that 
plan.  That  as  to  the  effect  of  plans  exhibited  previous  to  the 
contract  being  made,  it  did  seem,  from  cases  which  had  occorred 
both  in  Scotland  and  in  this  country,  that  the  nde  of  the  oourts 
in  the  one  country  and  in  the  other  was  no  longer  a  matter  of 


(a)  "  Interdict  is  an  order  of  the 
Cowct  of  Session,  or  of  an  inferior 
court,  pronounced  on  cause  shown, 
for  stopping  any  act  or  proceed- 
ings complained  of  as  illegal  or 
wrongful.  The  Interdict  is  ob- 
tained in  the  Court  of  Session, 
on  presenting  what  is  termed  a 
bill  of  Suspension  and  Interdict  to 
the  Lord  Ordinary  on  the  Bills. 
It  may  be  resorted  to  as  a  remedy 
against  all  encroachments  either 
on  property  or  possession,  and  is 


a  protection  against  any  unlawful 
proceeding." — Bell's  Dictionary 
of  the  Law  of  Scotland. 

"  Suspension  is  a  process  autho- 
rised by  law  for  putting  a  stop  to 
all  encroachments  either  on  pro- 
perty or  possession,  and  in  gene- 
ral to  every  unlawful  proceeding. 
Thus,  a  building,  or  the  exer- 
cise of  any  illegal  power  which 
one  assumes  to  himself,  is  a  pro- 
per subject  of  suspension." — 
Erskine's  Institutes. 
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any  doubt  or  dispate.    That  if  a  oontnust  referred  to  a  plan,  to         1846. 
the  extent  that  the  contract  refeired  to  the  pkn  nndoabtedly  it  brkynton  r 
was  part  of  the  contract.     That  about  that  there  was  no  dispnte.  Tbs  London 
That  a  contract  eiHier  did  not  refer  to  a  plan  at  all,  or  it  referred  to  ^i>  ^o^tb 
It  for  a  particolar  pnrpoae.    That  it  had  been  contended,  both  m  Railway 
Scotland  and  in  England,  that  the  defendants  in  the  suit,  or  those  Company. 
who  daimed  the  benefit  of  the  provisions  previons  to  the  con- 
tract being  condnded,  had  represented  that  the  works  were  to  be 
carried  on  in  a  particolar  mode  npon  a  plan  shown  prenous  to 
^le  contract  being  condnded,  and  that  the  partj  obtaining  the 
contract  was  bound  by  snch  representation.    That  there  was  a 
case  firom  Scotland  which  had  been  mnch  considered  (a),  and 
cases  had  occorred  in  tiie  courts  of  equity  in  this  country.     That 
it  waa  his  fortune  to  hare  to  consider  the  matter  very  minutely, 
in  a  case  in  the  Court  of  Chancery  (6),  in  which  he  thought  it 
hia  duty  to  renew  the  cases  that  had  occurred  in  the  one  country 
and  in  the  other,  for  the  purpose,  if  possible,  of  establishing  a 
rule  whidi  might  be  a  guide,  on  future  occasions,  when  similar 
cases  should  occur ;  and  he  found  that  certainly,  what  had  been 
very  nrach  the  opbuon  of  the  profession  in  this  country,  namely, 
that  the  parties  were  bound  by  the  exhibition  of  such  plana,  had 
met  with  a  wholesome  correction  by  the  doctrine  laid  down  by 
Lord  Eldon  and  Lord  Redesdale  in  the  case  from  Scotland — a 
case  coming  ihnn  the  Court  of  Session  and  decided  by  the  House 
of  Lords.    That  under  the  authority  of  that  case,  where  the  point 
was  very  distinctly  raised,  and  deliberately  decided  upon  by  those 
two  yery  kamed  Lords,  he  had  come  to  the  copdusion  that  there 
was  no  ground  for  equitable  interposition. 


(a)  See  the  Lord  ChsDcellor's  (6)  See  the  case  of  Sqmre  v. 

sbttract  of  the  case  of  The  Feoffees  Campbell^  stated  in  the  succeeding 

^  HerioVs  Ho9pital  y.  Gt^AMi,  page, 
post,  page  116. 
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1846.  In  Sfuire  v.  Campbell  (the  case  of  the  Equestrian  Statue  of  King 

Brbynton  r. '  C^COTge  III.,  Pall  Mall  East),  1  Myl.  &  Or.  459,  and  the  author's 

Thb  London  MSS.,  the  bill  and  the  affidavit  in  support  of  it — after  stating 

yfimv^  certain  clauses  of  the  act  53  Geo.  III.  c.  121,  for  making  a  more 

Railway  convenient  communication  from  Marylebone  Park  and  the  northern 

Company.  p^^^  ^f  ^^  metropolis  to  Charing  Cross,  and  a  lease  from  the 

Qaeation  Crown  to  the  plaintiff  of  a  piece  of  ground  on  the  east  side  of  the 

whether  in  the  Haymarket,  and  on  the  north  side  of  Pall  Mall  East  (the  new 

firau^^^st^e  ^^^^^^  ^'^^  forming,  and  intended  as  a  continuation  of  Pall  Mall 

or  miaappre-  from  the  Haymarket  towards  St.  Martin's  church),  the  said  piece 

heiiBioMhe  ^f  ground  fronting  towards  the  south  on  the  said  new  street,  and 

of  a  plan  of  that  the  plaintiff  had  built  a  house  on  the  said  piece  of  ground — 

property,  part  stated  that  proceedings  had  been  commenced  for  erecting  Mr. 

of  which  the  «r  •  .  A-rr*         ^^  »»*■ 

lessee  takes,  Wyatt  s  equestnan  statue  of  Kmg  George  III.  on  the  open  space, 
gives  such  of  a  triangular  form,  left  in  front  of  the  plaintiff^  s  said  house : 

—to  say  that  ^^^  ^^^  ^P^'^  ^®  treaty  for  the  lease,  a  plan  of  the  intended  new 
all  the  other  street  and  parts  adjacent  was  shown  to  the  plaintiff,  and  that  ae- 
pertytezhibui^  cording  to  such  plan  the  triangular  space  in  front  of  the  piece  of 
upon  such  plan,  ground  upon  which  the  plaintiff's  house  was  to  be  built  was  to 
duSigWa^"*  be  quite  open  and  free  from  obstruction  of  every  kind  ;  and  that 
lease,  in  the       it  was  upon  the  faith  of  the  said  plan  so  exhibited  that  the  plain- 

JJhich'it  WM  ^^  *^^  *®  ^®"®  ®^  *^®  ^^  P*®^  ®^  ground,  and  built  the  said 
exhibited  upon  house. 

the  plan,  or  if  fhe  Vice-Chancellor  having  refused  a  motion  to  dissolve  an 
It  was  not  at  .     •  .       ^.  ^  j  ?    i.-  x    •  •       ^i  ..         i. 

the  time  in        ^x  parte  mjunction  granted  by  him,  restrammg  the  erection  of 

such  state,  the  Statue  upon  the  triangular  space  in  question,  such  motion  was 
made  to  assume  'cnewed,  by  way  ^f  appeal,  before  the  Lord  Chancellor. 

such  state—  For  the  motion  it  was  said,  that  the  mere  exhibition  of  a  plan, 

and  to  have  the 

assistance  of 

this  Court  to  enforce  such  right — ^the  lease  granted  to  the  lessee  being  wholly 

silent  as  to  any  prorision  for  that  purpose. 

Unnecessary  to  consider  the  case  of  a  provision  omitted  out  of  the  lease  by 
fraud,  misapprehension,  or  mistake. 

Familiar  doctrine,  that  although  to  resist  a  specific  performance,  a  defend- 
ant  may  show,  by  parol,  that  the  written  document  does  not  represent  the 
contract  between  the  parties,  yet  a  plaintiff  cannot  have  a  decree  for  a  specific 
poformance  of  a  written  contract  with  a  variation,  upon  parol  evidence. 

The  objection  is  much  stronger  where  the  contract  has  been  carried  into 
execution,  a  deed  executed,  and  the  estate  conveyed. 

In  the  cases  in  which  parol  evidence  has  been  admitted  as  to  a  document 
or  thing  mentioned  in  the  agreement,  the  only  question  was  the  identity  of 
the  doomient  or  thing  referred  to.  In  none  of  those  cases  was  there  any 
attempt  to  introduce  an  additional  term  into  the  agreement  by  extrinsic 
evidence. 

Conclusion. — ^After  parties  have  matured  their  agreement  into  a  written 
contract,  you  cannot  infer  a  contract  from  the  mere  exhibition  of  a  plan.* 

*  The  marginal  notes  are  all  in  the  language  of  Lord  Cottenham's  judgment. 
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in  which  the  triangular  space  was  represented  as  open,  did  not         IB46.     ^ 
bind  the  lessor  always  to  keep  the  triangular  space  in  that  state,    brvtnton  v. 

Against  the  motion  yarious  cases  at  law  and  in  equity  were  Thb  London 
dted  to  show  that  as  the  lease  mentioned  the  new  street,  it  was  ^^^j^^ 
competent  to  the  plaintiff  to  prove,  by  parol  evidence,  what  such  Railway 
new  street  was.  Company. 

Lord  Cottenham  said,  assuming  that  a  plan  was  shown  by 
some  person  authorized  to  act  for  the  lessor,  and  that  the  plan 
showed  a  space  such  as  had  existed  to  that  time,  that  tliis 
would  raise  the  question  whether  in  the  absence  of  all  fraud,  mis- 
take, or  misapprehension,  the  mere  exhibition  of  a  plafk  of  pro- 
perty, part  of  which  the  lessee  took,  gave  such  lessee  a  right— to 
say  that  all  the  other  part  of  the  property  exhibited  upon  such 
plan  should  continue  during  his  lease  in  the  same  state  in  which 
it  was  exhibited  upon  the  plan,  or  if  it  was  not  at  the  time  in 
such  state,  should  be  made  to  assume  such  state— and  to  have 
the  assistance  of  this  Court  to  enforce  such  right,  the  lease  granted 
to  the  lessee  being  wholly  silent  as  to  any  provision  for  that  pur- 
pose. That  if  that  was  so  it  must  be  so  upon  the  ground  of  con- 
tract. That  if  it  was  contract,  why  should  it  not  apply  to  the 
most  distant  part  of  the  plan  exhibited  ?  That  it  might  be  that 
the  lessee  had  less  interest  in  some  parts  of  the  property  exhibited 
cm  the  plan,  but  the  Court  was  not  to  enforce,  or  refuse  to  enforce, 
the  contract  as  to  any  particular  part,  because  the  party  applying 
to  the  Court  had  less  interest  in  that  particular  part  than  in  some 
other.  That  if  the  Court  enforced  the  contract  at  all,  it  enforced 
it  in  all  its  parts,  whether  more  or  less  material  to  the  plaintiff. 
That  if  contract  was  the  ground  for  the  interference  of  the  Court, 
it  was  as  applicable  to  the  statue  at  the  top  of  Portland  Place,  as 
to  the  statue  then  in  question,  although  it  might  be  very  true  that 
the  plaintiff  might  not  have  so  much  interest  in  that  distant  part 
of  the  property,  deUneated  on  the  plan,  as  in  the  part  which  was 
then  in  question.  That  such  a  proposition  would  evidently  lead 
to  most  absurd  consequences^  That  a  man,  who  was  about  to 
sell  a  comer  of  an  estate,  might  exhibit  a  plan  of  the  whole  estate  in 
order  to  show  the  relative  position  of  that  spot,  which  he  was  about 
to  sell.  But  was  he  on  that  account  to  have  his  hands  for  ever 
tied  up  from  the  enjoyment  and  use  of  all  othe^  parts  of  the 
estate,  and  was  he  to  preserve  it  exactly  in  its  then  state  ?  That 
if,  however,  the  right  to  the  injunction  was  to  be  put  upon  the 
ground  of  contract,  it  was  necessary  to  consider  how,  in  point  of 
law,  it  was  to  be  supported.    That  such  a  contract  must  be  looked 

VOL.  II.  I 
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Howard  v. 
Wright. 
Specific  per- 
formance being 
discretionary, 
parol  evidence 
la  reoeiyable  on 
the  part  of  a 
defendant,  not 
only  of  fraud 
and  misrepre- 
sentation, with 
reference  to  a 
written  contract^ 


for  dehors  the  deed.  That  the  case  assumed  that^the  contract 
had  heen  carried  into  effect,  and  that  the  estate  contracted  for 
had  been  created  bj  the  lease.  That  new  ag;reements  by  way  of 
covenant  were  entered  uto  to  secoie  the  objects  of  the  ^tuni,  but 
the  contract  for  the  lease  existed  no  longer.  That  the  plaintiff's 
case  was  not  that  a  provision  had  been  omitted  oat  of  the  lease 
by  fraud,  misapprehension,  or  mistaVf,  and  it  waa  therefore  unne- 
cessary to  consider  what  might  be  the  effect  of  snch  a  case  stated 
and  proved.  The  pLiintiff 's  case  was,  that  independently  of  what 
was  stipulated  for  by  the  agreement,  and  of  what  waa  proTided 
for  by  the  deed,  a  separate  and  distinct  contract  arose  from  the 
mere  exhibition  of  the  plan.  Could  there,  howeTcr,  be  such  a 
separate  contract  ?  That  there  was  but  one  object  and  one  thing 
contracted  for.  The  agreement  had  various  terms,  but  all  consti- 
tuted but  one  agreement,  and  if  so  then  the  parol  agreement  was 
merged  in  the  written  contract,'  if  there  was  one,  and  both  were 
merged  in  the  deed.  That  it  was  a  familiar  doctrine  in  the  Court 
that  although  to  resist  a  specific  performance  a  defendant,  might 
show  by  parol  that  the  written  document  did  not  represent  the 
contract  between  the  parties  (a),  yet  a  plaintiff  could  not  have  a 
decree  for  a  specific  performance  of  a  written  contract  wiUi  a 
variation,  upon  parol  evidence  (6).  How  much  stronger  waa  the 
objection  where  the  contract  had  been  carried  into  execution,  a 
deed  executed,  and  the  estate  conveyed.  That  it  was  true  that 
the  case,  was  not  attempted  to  be  supported  at  the  bar  upon  that 
ground,  but  he  thought  it  came  to  that.  That  the  argument  at 
the  bar  was  that  the  lease  mentioned  a  street — ^that  was  the  new 
street  Pall  Mall  East — and  that  it  was  therefore  competent  to  the 
plaintiff  to  show  by  parol  evidence  what  such  new  street  was, 
and  several  cases  at  law  and  in  equity  were  cited  to  establiah  that 
proposition.  But  in  all  those  cases  the  agreement  referred  to  some 
other  document  or  thing,  and  the  only  question  was  the  identity 

(a)  Sir  John  Lbach. — Spe- 
cific performance  being  discre- 
tionary, parol  evidence  is  receiv- 
able on  the  part  of  a  defendant, 
not  only  of  fraud  and  misrepre- 
sentation with  reference  to  a 
written  contract,  but  also  of  error 


and  surprise,  Howard  v.  Wright, 
V.  C.  February,  1823. 

but  also  of  error  and  surprise. 


(&)    Sir   Johw   Lkach. — knHcmardj. 
a  plaintiff  seeking  specific  per-  bright, 
formance,  you  can  K"^® '^^^P^'^^^i*,^!!^. 
evidence  of  a  term,  which  either  is  specific 
not  contained  in,  or  which  varies  perform- 

from,  the  written  contract.  Hoio-"*^^®" 

can  p«« 
ard  V.  Wright,  V.  C.  February,  ^q  pgnl 
1823.  eTidencc  of 

a  term, 
wfaicli  either  is  not  con- 
tained  in,  or  which  Ttries 
from,  the  written  contract. 


TEMP.  LORD  COTTENHAM.  115 

of  the  thing  referred  to  (a).    In  none  of  them  was  there  any         1846. 
attempt  to  introduce  an  additional  term  into  an  agreement  by  ex-  gj^gyNTON  « 
tiinsic  OTidenee.     That  had  there  been  any  doubt  as  to  what  was  Thb  London 
meant  by  the  new  street^  evidence  might  have  been  admissible  to  ^^  North 
remove  it»  but  not  to  establish  an  additional  agreement  as  to  the  Railway 
manner  in  which  such  new  street,  or  any  adjoining  land,  was  to  be  Compant. 
dealt  with.    The  evidence  might,  indeed,  be  admissible  for  the 
purpose  of  showing  that  the  projected  erection  would  destroy  the 
character  of  the  thing  described  in  the  lease,  namely,  the  new  street 
in  which  the  premises  demised  were  described  as  being  situated. 

His  Lordship  then  observed  that  (as  he  had  shown  in  a  prior  part 
of  hi3  judgment)  the  projected  erection  did  not  destroy  the  character 
of  the  thing  described  in  the  lease,  namely,  the  new  street  in  which 
the  premises  demiaed,  were  described  as  being  situated.  He  then 
said  that  in  the  case  of  The  Feoffee*  ofHeriofe  Hospital  v.  Gib- 
eon^  2  Bow.  301,  though  a  ease  from  Scotland,  Lords  Eldon  and 
Bedesdale  had  expressed  opinions  directly  bearing  upon  the  pre* 
sent  ease,  and  that  that  case  was  almost  the  same  in  terms  as  the 
present  case,  throwing  out  of  view  the  strange  opinions  expressed 
by  the  Court  of  Session ;  and  after  stating  that  case  and  again  re* 
marking  that  the  opinions  of  Lords  Eldon  and  Redesdale  were 
expressed  in  a  case  so  similar  to  the  present,  that  one  seldom 
finmd  the  drcnmstanoes  of  one  case  running  so  nearly  to  the  cir-  . 
comstanoes  of  another,  as  the  dreumstances  of  that  case  run  to 
the  circumstances  of  the  present  case — his  Lordship  concluded 
thus — that  we  had  the  unqualified  opinions  of  Lord  Eldon  and 
Lord  Redesdale  that  after  parties  had  matured  their  agreement 
into  a  written  contract  you  could  not  infer  a  contract  from  the 
mere  exhibition  of  a  plan,  and  that  it  was  impossible  not  to  assent 
to  the  doctrine  expressed  by  those  two  learned  judges,  and  that 
it  was  equally  impossible  to  maintain  the  order  of  the  Yice- 
Chancellor,  now  appealed  from,  consistently  with  such  doctrine. 


The  abstract  of  the  following  case  is  from  the  pen  of  the  Lord 
Chancellor.     Advantage  might  accrue  to  the  equity  student  who, 

Har^faUy.     (a)  Sir  John  Lb Acu.— Where  dence  is  admissible  to   identify 

Hodgee.      ^^  agreement  refers  to  a  plan  as  the  plan,  but  unless  such  parol 

^1^^"  the  plan  agreed  upon,  parol  evi-  evidence  be  of  the  clearest  kind 

^^?ioa plsn SB  the  plan  tgreed  upon,  the  Court  will  not  decree  a  spe- 

paiol  evidence  is  admissible  to  identify  ciiic    performance,    Horrfall    v. 

the  plan,  bat  unless  such  parol  evidence  Hodgei,  V.  C.  January.  1824. 

be  of  the  dearest  kind  the  Court  wiU  «ooyw,       v..  ^anujuy,  io^«. 

not  deeree  a  ipedfic  performance. 

i2 
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2  Dow.  301. 


where  a  jadgment  oonUins  an  abstract  of  an  important  case, 
woold,  preTiouslj  to  its  pemsal,  take  the  troable  to  make  an 
jextrsct  of  his  own,  and  then  oompaze  the  two  abstracts.  He 
would  thus  have  an  importunity  of  aseertaining  how  &r  success 
had  attended  his  endeavour  to  seize  the  point  of  doctrine,  and  to 
curtail  all  superfluous  statement  without,  however,  omitting  any 
£BCt  requisite  for  complete  elncidation. 

The  case  of  The  Feqfeet  of  Heriofs  HotpUal  t.  Gibsofiy  2 
Dow.  301,  was  simplj  this : — The  magistrates  of  Edinburgh, 
together  with  the  feoffees  of  Hmot*s  Hospital,  projected  a  new 
street  and  had  plans  of  it  prepared.  The  magistrates  and  the 
hospital  agreed  together  to  sell  pbts  of  ground  for  building,  the 
magistrates  taking  a  sum  as  purchase-money,  and  a  feu  duty  (a) 
being  reserved  to  the  hospital.  The  magistrates  concurred  with 
the  feoffees  of  Heriot's  Hospital  in  exhibiting  a  plan  of  the  in- 
tended streety  and  the  respondent  purchased  under  the  exhibition 
of  that  plan  a  certain  part  of  the  land.  The  plan,  however,  was 
not  referred  to  in  the  feu  charter  (6).  An  act  of  parliament 
had  empowered  the  magistrates  to  obtain,  within  a  limited  time, 
certain  property,  the  acquisition  of  which  was  necessary  to  enable 
them  to  carry  the  plan  into  effect.  That  propoty  was  not 
obtained  within  the  time  prescribed  by  the  act;  which  time, 
indeed,  had  already  expired  when  the  plan  waa  exhibited  to  the 
respondent.  The  magistrates  being  unable  to  complete  the  street 
according  to  the  plan,  the  respondent  reftised  to  pay  his  feu  duty. 
The  case  went  through  Tarious  gradations  of  contest,  and  in  the 


(a)  "Our  heritable  rights  are 
regulated  by  the  feudal  law,  by 
which  feudum,  which  we  call  a 
feu,  was  defined  to  be  a  free  and 
gratoitouB  right  to  lands,  made 
to  one  for  sendee  to  be  performed 
by  him.  He,  who  grants  this  feu, 
is  in  our  law  called  the  superiour, 
and  he,  to  whom  it  was  granted,  is 
called  the  vassal.  The  first  divi- 
sion of  feus  from  the  several 
kinds  of  holding,  is  that  some 
lands  hold  feu.  Feu-bolding  is 
that  whereby  the  vassal  is  obliged 
to  pay  to  the  superiour  a  sum  of 
money  yearly  in  name  of  Feu 
dutie,    nomine  Feudi  firmae." — 


Sir  George  Mackenzie's  Institu- 
tions of  the  Law  of  Scotland. 

(6)  "The  charter  is  in  effect  the 
disposition  of  the  feu,  made  by 
the  superior  to  the  vassaL" — Sir 
George  Mackenzie's  Institutions. 

"  A  charter  is  the  written  eri- 
dence  of  a  grant  of  heritable  pro- 
perty made  under  the  condition, 
that  the  grantee  shall  annually 
pay  a  sum  of  money,  or  perform 
certain  services,  to  the  granter; 
and  by  our  law  it  must  be  in  the 
form  of  a  written  deed.  The 
granter  of  a  charter  is  termed  the 
superior,  the  grantee  the  vassal." 
— Bell's  Dictionary. 
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end  the  Court  of  Sesrion  seemed  to  think  that  the  question  would  1846. 
turn  upon  the  magistrates  having  neglected  to  embrace  a  particular  ^ 
opportumty  of  acquiring,  at  a  reasonable  pnce,  the  property  ne-  Ths  London 
oessarj  to  complete  the  street  according  to  the  plan.  When  the  ^^  North 
case  came  before  the  House  of  Lords,  however,  that  view  of  the  Railway 
Court  of  Session  was  entirely  disregarded,  and  the  expressed  Company. 
opinions  of  the  learned  lords,  who  decided  it  in  that  House,  pro- 
ceeded upon  different  grounds.  Nothing  turned  upon  the  par- 
ticular law  of  Scotland,  and  the  general  principles,  upon  which  the 
decision  was  made,  were  as  applicable  to  a  case  in  this  country  as 
to  a  case  in  Scotland.  Lord  Eldon  expressed  himself  thus : — 
"  It  was  perfectly  wild  to  say  that  the  mere  exhibition  of  a  plan, 
was  sufficient  to  form  a  binding  contract.  One  man  might  pur- 
chase on  the  notion  that  the  intended  street  would  soon  be  com- 
pleted ;  another,  perhaps,  with  the  idea  that  it  would  not.  But 
the  whole  amounted  to  this :  'Tou  may  purchase  ou  the  notion 
that  this  plan  will  be  executed,  but  all  that  we  have  anything  to 
do  with,  is  our  contract.'  The  feuar  (a)  then  enters  into  a  solemn 
contract,  and  if  his  contract  contained  nothing  about  this  how 
could  he  say  that  the  magistrates  were  bound  by  the  plan  7  The 
feu  charter  was  the  material  document  there,  and  must  be  care- 
fully examined.  There  might  be  such  an  obligation  in  it  as  that 
here  contended  for,  but  it  appeared  to  him  that  the  judgment 
could  not  rest  on  the  ground  which  the  Court  below  had  taken.'' 
He  then  upon  a  subsequent  day  expressed  himself  thus : — ''  From 
these  two  last  interlocutors  (6)  the  present  appeal  was  brought. 
There  was  a  reference  to  one  case  where  the  magistrates  exhibited 
a  plan,  with  a  beautiful  view  of  the  disposition  of  the  grounds  in 
front  of  the  new  buildings  to  be  erected,  a  thing  which  was  done 
here  every  day  without  any  idea  that  the  proprietors  were  to  be 
prevented  from  erecting  other  houses,  merely  by  having  exhibited 
a  different  disposition  of  the  grounds  in  a  picture,  unless  it  was 
so  stipulated  in  the  contracts  between  the  parties.  The  magis- 
trates— ^the  ground  being  their  ovm— began  to  erect  houses  where 
they  had  exhibited  terraces  and  walks.    An  action  of  declarator  (c) 

(a)  "  Feuar,   one   who   holds  Lords  Ordinary,  whether  they  ex. 

lands  on  condition  of  paying  a  haust  the  question  at  issue,  or 

certain  rent  or  duty  to  the  sape-  not." — Bell. 

nor."— nJamieson.  (c)  The  student  will  find  a  defi- 
ed) **  Interlocutors.— This  term  nition  of  the  Scotch  Action  of 

in  Scotch  practice  is  applied  indis-  Declarator,  vol.  i.  p.  325,  of  tha 

criminately  to  the  judgments,  or  present  work,  io  the  note* 

orders,  of  the  Court,  or  of  the 
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waa  bronght  to  haTe  it  declared  that  the  magiatratea  were  not 
entitled  to  erect  theae  new  bmldinga  without  oonaent  of  the  feoan, 
and  a  proceaa  of  anapenaion  waa  alao  inatitnted  to  atop  the  pro- 
gresa  of  the  work  in  the  meantime  (0) .  The  Court  refused  to  paaa 
the  bill  (b),  and  the  qneation  came  to  this  Houae,  where  Lord 
Mansfield,  who  would  be  remembered  aa  long  aa  the  law  of 
England  or  of  Scotland  existed,  made  a  yery  eloquent  speedi.  But 
after  all  that  he  had  said,  what  he  did  was  merely  to  give  an  oj^r- 
tunity  of  examining  the  question  of  right.  He  could  eaaQy  concdve 
that  deference  to  his  opinion  had  put  an  end  to  farther  proceed- 
ings in  that  case — the  Corporation  having  been,  perhapa,  almost 
frightened  out  of  their  senses  by  his  speech, — but  still  this  was  no 
judgment  upon  the  question  of  right,  and  at  any  rate  there  waa  a 
material  distinction  between  that  case  and  the  preaent.  This  waa 
not  a  case  where  one  restricted  himself  as  to  the  free  use  of  his 
own  land,  but  where  he  was  anpposed  to  have  become  bound,  with* 
out  a  special  contract  to  that  effect,  to  make  himself  owner  of  the 
lands  of  others,  fie  held  it  in  all  cases  to  be  dangerous  that 
when  men  had  put  their  contracta  into  the  solemn  form  of  a  diar- 
ter,  they  should  look  not  at  what  waa  contained  in  that  charter, 
but  say  that  the  charter  should  cerate  as  if  a  term  had  been  in 
it  which  was  not  there,  merely  because  there  had  been  some  re* 
presentation  about  such  a  condition  at  the  time  the  contract  waa 
formed."  Lord  Eldon  was  here  referring  to  a  different  case,  but 
it  shows  how  very  important  his  observations  are,  becauae  he  ia 
making  them  when  he  has  before  him  a  very  strong  opinion 
expressed  by  Lord  Mansfield  in  a  caae  of  a  similar  kind.  Lord 
Eldon  added  that,  '*  He  dared  not  advise  their  lordships  to  say 
that  this  plan  was  a  warranty.  The  whole  amounted  to  this  only 
— ^that  the  parties  might  entertain  a  rational  hope  that  what  waa 
exhibited,  might  be  done  in  the  course  of  improvemrat.  But 
there  was  no  ground  to  say  that  this  amounted  to  an  engagement 
that  it  should  be  done."  Lord  Redesdale  said  :— ''It  appeared 
to  him  to  be  dangerous  when  parties  entered  into  a  contract  to 
suffer  anything  to  affect  it,  which  was  extraneous  to  what  was  in 
the  contract  itself.  There  was  no  undertaking  by  the  Governors 
of  the  Hospital  that  this  street  should  be  completed,  and  they 
could  not  with  propriety  have  entered  into  any  such  undertaking, 
for  the  effect  would  be  to  deprive  them  of  any  benefit  from  the 
property  unless  they  compelled  the  magistrates  to  make  this 
street." — "  If  they  were  bound  at  all  they  were  bound  whatev^ 

{a)  The  student  may  refer  to         (6)  Bill  of  Suspension  and  In- 
the  note,  ante,  page  110.  terdict. 
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might  be  the  expense,  and  how  this  neglect  of  opportunity  to         1646. 
purchase  at  a  reasonable  price  came  into  question  at  all  he  could   brbtwton  ». 
not  understand.     They  were  bound,  even  if  the  thing  became  im-  Thb  London 
possible — bound  so  far  as  to  be  liable  to  answer  in  damages,  and  ^^^j^^ 
it  was  only  in  the  form  of  damages  that  the  Groyemors  of  the  Railway 
Hospital  conld  proceed  against  the  Magistrates.     If  there  was  a  <^ompany. 
contract  at  all,  it  could  not  be  of  the  nature  supposed  by  the  Court 
below.     But  he  concurred  in  the  opinion  that  the  exhibition  of 
the  plan  was  no  warranty." 


Vice-Chanckllor. — ^Here  are  two  plans ;  the  one  is  a  par-  SehrHber  v, 

ticular  plan  annexed  to  the  agreement,  and  the  other  is  a  general  ^i''- 

Kthographed  pkn  shown  to  the  public  and  the  party,  and  said  to  ^^eSS"  ^ 

amount  to  a  representation.     The  agreement,  however,  takes  no  plan  annexed  to 

notice  whatever  of  the  general  lithographed  plan.     Now  where  ^^%  agreement, 

°  o    r         r  ami  g  general 

there  is  a  particular  plan  annexed  to  the  agreement,  and  a  general  plan,  which, 

plan,  which,  although  it  was  exhibited,  and  possibly  may  have  although  it  was 
f^  3^-1  .  -if,  exhibited,  and 

umuenced  the  party,  yet  is  not  mentioned  m  the  agreement,  possibly  may 

the  Court  cannot,  except  in  a  special  case,  pay  any  attention  to  *»*▼«  influenced 
the  last  plan.     Schreiber  v.  Pitt,  V.  C.  May,  1839.  k  nKn^* 

iioned  in  the 
agreement,   the  Ckrart   cannot,   except  in  a 
special  case,  pay  any  attention  to  the  last  plan. 


Vice-Chancellor. — A  plan,  unless  made  part  of  the  agree-  Schreiber  y. 
ment,  and  sufEiciently  described,  must  be  regarded  as  mere  parol  ^'''' 
evidence.     Schreiber  v.  Pitt,  V.  C.  May,  1839.  mi&e""p'art!>T 

the  agreement, 
and  suffidently  described,  must  be 
regarded  as  mere  parol  evidence. 


-—-=—============  V.  C. 

^■■■■■■^— ■■■■■"■■'^■"■"■■"— ■"  of  Eng. 

March, 
1845. 

SAMUEL  V.   SAMUEL.  Samuels. 

Samuel. 

Vice-chancellor  of  England. — The  ^ill  directs  that  all  Construction  of 

moneys  inherited  by  the  testator's  daughters  under  it,  shall  testator!  that  d1 

be  placed  in  the  hands  of  trustees,  appointed  by  their  moneys  inherit- 

guardians,  to  be  settled  on  them  for  the  sole  use  of  them-  daughters 

under  his  will, 
should  he  placed  in  the  hands  of  trustees,  ap- 
pointed hy  their  guardians,  to  he  settled  on  them 
for  the  sole  use  of  themselves  and  their  lawful  issue. 
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1845.        selves  and  their  lawful  issue.     The  daughters  are  abso- 
Samubl  v.        lutely  entitled. 

Samubl.  jjp   SwanstoHy  Mr.  Cooper^  Mr.  Simpson,  Mr.   TVipp^ 

and  MT.Gordon  were  the  counsel. 


It  may  perhaps  be  use&l  to  state  the  provisions  of  the  will^ 
and  circumstances  of  the  case^  somewhat  more  fully.  The  will, 
which  was  that  of  Alfred  Phillips^  was  in  the  following  terms  : — 
"  I  hereby  constitute,  nominate,  and  appoint  Mr.  Philip  Samuel, 
and  Mr.  Denis  Moses  Samuel,  to  be  my  lawful  executors  for  all 
purposes,  and  guardians  to  my  children,  until  they  shall  each 
severaUy  attain  the  age  of  twenty-five  years,  which  age  shall  con- 
stitute their  majority ;  and  I  hereby  declare  it  to  be  my  wish,  and 
I  solicit  my  now  partner,  Mr.  Denis  Moses  Samuel  aforesaid,  to 
continue  and  carry  on  our  business,  both  in  London  and  in  the 
Brazils,  in  the  manner  which  to  him  may  seem  best ;  and  I  autho- 
rise my  executors  to  allow  all,  or  any  part  of  my  property,  to 
remain  engaged  in  such  business.  I  hereby  declare  that  I  desire 
all  property  of  whatever  kind  I  may  die  possessed  of,  or  which  may 
accrue  to  my  estate,  to  be  equally  divided  between  my  four  child- 
ren, share  and  share  alike  in  the  manner  hereinafter  mentioned ; 
that  is  to  say,  that  whenever  my  partner,  Mr.  D.  M.  Samuel, 
shall  think  fit  to  pay  any  money  into  the  hands  of  my  executors, 
such  money  shall  be  invested  in  any  manner,  that  they  shall  think 
fit,  for  the  benefit  of  my  children.  And  I  desire  that  my  daughters 
do  not  marry  during  their  minority  without  the  consent  of  their 
guardians  had  in  writing.  And  I  authorise  them  to  give  to  such 
of  my  daughters,  on  the  day  of  her  marriage,  such  sum  of  money 
as  dowry  as  they  shall  think  fit.  And  in  case  that  either  of  my 
daughters  shall  marry  without  the  consent  of  her  guardians  before 
she  shaU  have  attained  the  age  of  twenty-five  years,  she  shall  only 
be  entitled  to  one  half  or  moiety  of  her  quarter  share  of  my  estate. 
And  I  hereby  direct  that  all  moneys  inherited  by  my  daughters 
under  this  will  shall  be  placed  in  the  hands  of  trustees,  appointed 
by  their  guardians,  to  be  settled  on  them  for  the  sole  use  of 
themselves  and  their  lawful  issue. 

The  suit  was  for  the  execution  of  the  trusts  of  the  will ;  and 
there  were  large  funds  in  court,  the  proceeds  of  the  testator's  estate. 
Margaret  Phillips,  who  was  the  eldest  of  the  four  children  of  the 
testator,  having  attained  the  age  of  twenty-one  years,  presented  a 
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petitioii,  prmTing  that  it  might  be  declared  that  she  was  absolntely         1845. 
entitled  to  one  fonKh  part  of  the  funds  in  court.     Upon  that  pe-  Samwmlv 
tition  an  order  was  made  for  payment  of  the  dividends  only  upon  Samusl. 
such  one  fourth  part  to  her,  until  the  further  order  of  the  Court, 
without  prejudice  to  the  question  raised  by  the  petition.    Margaret 
Phillips  having  now  attained  the  age  of  twenty-five,  and  not  having 
married,  presented  another  petition,  again  praying  that  it  might 
be  declared  that  she  was  absolutely  entitled  to  one  fourth  part  of 
the  said  funds  in  court,  and  that  the  same  might  be  transferred 
to  her ;  or  if  not,  that  it  might  be  referred  to  the  Master  to  approve 
of  a  proper  settlement.    This  petition  was  now  argued  before  the 
Vice-Chancellor.     His  Honour  made  the  following  order : — 

Friday,  14th  March,  1845 — Between  Philip  Samuel,  plaintiff, 
Denis  Moses  Samuel,  and  Margaret  Phillips,  Adolphus  Phillips,  and 
Clara  Phillips,  infants,  by  Samuel  Moses  Samuel,  their  guardian, 
defendants.  Whereas  the  defendant,  Margaret  Phillips,  did,  on 
the  5th  of  February  instant,  prefer  her  petition  unto  the  Lord 
High  Chancellor,  setting  forth,  as  therein  is  set  forth,  and  praying 
that  the  petitioner,  the  defendant  Margaret  Phillips,  might  be 
declared  entitled  to  the  18,825/.  10«.  Id,  Bank  ^3  per  Cent. 
Annuities;  287/.  10«.  New  £Z  5«.  per  Cent.  Annuities;  100/. 
£^  10«.  per  Cent.  Reduced  Annuities,  and  50/.  Bank  Stock, 
standing  in  the  name  of  the  accountant-general  of  this  Court,  in 
trust  in  this  cause,  "the  account  of  the  defendant,  Margaret 
Phillips,  and  the  other  parties  who  were,  or  might  be,  interested 
therein,'^  for  her  own  use  and  benefit  absolutely ;  and  that  if  the 
petitioner  was  not  entitled  thereto,  but  that  under  the  will  of 
Alfred  Phillips,  the  testator  in  this  cause  named,  a  settlement 
ought  to  be  made  thereof,  then  that  it  might  be  referred  to  the 
Master  to  whom  this  cause  stands  referred  to  approve  of  a  settle- 
ment of  such  Bank  Annuities  and  Bank  Stock  for  the  benefit  of 
the  petitioner,  and  the  other  parties  on  whom  the  same  ought  to 
be  settled ;  whereupon,  &c.,  this  Court  doth  declare,  that  accord- 
ing to  the  true  construction  of  the  will  of  the  said  Alfred  Phillips, 
the  petitioner,  Margaret  Phillips,  having  attained  the  age  of  twenty- 
five  years  (a),  is  absolutely  entitled  to  one  fourth  share  of  the  tes- 
tator's estate  ;  and  it  is  ordered  that  it  be  referred  to  the  Taxing 
Master  of  this  Court,  to  whom  this  cause  stands  referred,  to  tax 
the  petitioner  and  the  plaintiff,  and  the  other  defendants,  their 
costs  of  this  application,  &c.     And  it  is  ordered  that  so  much  of 

(a)  The  registrar's  book  has  of  "  twenty-five  years.'*  This  is 
here  "  twenty-one  years,"  instead      an  error. 
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1845.  the  287Z.  lOs.  £3  5«.  per  Cent  Annuities  standing  in  the  name 
Samuel  9,  ®^  *^®  accountant-general  of  this  court  in  trust  in  this  cause^ 
Samuel.  "  the  account  of  the  defendant,  Margaret  Phillips,  and  the  other 

parties  who  are  or  may  he  interested  therein  "  as  will  he  sufficient 
to  raise  such  costs  when  taxed,  he  sold«  &c.  And  it  is  ordered 
that  the  residue  of  the  said  287/.  10«.,  £3  5«.  per  Cent.  An- 
nuities, and  the  said  18,825/.  lOff.  7d.,  Bank  £3  per  Cent. 
Annuities,  100/.,  £3  10«.  per  Cent.  Reduced  Annuities,  and 
£50  Bank  Stock  respectivelj,  standing  in  the  name  of  the 
accountant-general  of  this  court  in  trust  in  this  caase,  the 
last-mentioned  account,  and  any  dividends  to  accrue  due  on  the 
said  Bank  Annuities  and  Bank  Stock  respectively,  with  the  said 
£3  5s,  per  Cent.  Annuities  previously  to  the  sale  hereby  di- 
rected, and  on  the  residue  thereof,  after  such  sale,  previously  to 
the  transfer  hereby  directed,  be  transferred  and  paid  to  the  peti- 
tioner, the  defendant  Margaret  Phillips,  spinster. — Beg.  Lib.  B. 

1844,  fol  670. 
On  Appeal,  be- 
fore the  Lord 
Warden  of  the 

Stannaries  of  ssssssssssssssssssssssssss^ssss 

Cornwall. 
1842. 
May  21  and  30. 


^i^^ VICE  V.  THOMAS. 

Thomas. 

Admitting,  as  a  Thb  facts  of  this  case  sufficiently  appear  from  the  ensuing 

general  pro-         •    , . 

position,  that     judgment. 

where  any  part       jjjg  RoYAL   HiGHNBss  THE  LoRD  Warden — This  case 

of  the  relief, 

which  a  party     comes  before  me  by  way  of  appeal  from  an  order  of  the  Vice- 

for  the  dSfon  Warden  of  the  Stannaries  Court  of  Cornwall  (a),  overruling 
e^it^^^at^  a  demurrer  filed  by  the  appellant  to  a  petition  of  the  re- 
court  will  in-  spondent.  This  petition  was  entitled  on  the  equity  side  of 
cide  all  ques-  the  court,  and  was  in  the  nature  of  a  bill  in  equity.  The 
wWch'nuJ7bc  ^^*®®  ^^  argued,  upon  the  appeal,  on  the  2l8t  of  the  present 
ancillary  to  the  month  [May,  18421.     The  judffes,  with  whom  I  have  ad- 

cquitablercUef:     .      ,    ,  .  ,  ,    .  .   .  ,      , 

there  is  strong    Vised,  have  communicated  to  me  their  opinion,  and  the 

hoidT^^thaUn  judgment,  which  I  am  about  to  pronounce,  is  in  conformity 

the  particolar 

case  of  a  party  (<>)  John  Lucius  Dampier,  Esq. 

out  of  posses- 
sion of  an  estate  claiming  equitable  relief,  the  right  to  which  de- 
pends upon  the  right  of  possession,  the  Court  requires  that  the 
party  so  drcumstanced  should  recover  the  possession  at  law, 
before  he  files  his  biU  for  the  consequential  equitable  relief. 
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with  that  opinion  (a).    The  petition  stated  that,  under  an         1842.^ 
indenture  dated  12th  August,  1825,  the  respondent,  as  vicbv. 
lessee  of  John  Samuel  Enys,  became  entitled,  for  a  term  of  '^"^^^- 
twenty-one   years   commencing  on  the  11th  December,  equity  tide  of 
1823,  to  certain  tin  bounds,  with  liberty  and  authority  to  ^l  ^^^L- 
dig,  work,  and  search  for  tin  and  tin  ore  within,  under,  and  ^b,  in  nature 
throughout  the  same  bounds.    That,  in  pursuance  and  ex-  ^' 

ereise  of  such  liberties  and  authorities,  the  re^)ondent 
worked  the  mines  within  the  prescribed  bounds,  and  ex- 
pended 10,000/.,  or  thereabouts,  in  erecting  the  machinery 
and  buildings  necessary  for  working  the  mines,  and  in 
digging,  working,  and  searching  for  tin  and  tin  ore.  That 
the  respondent  continued  to  dig,  work,  and  search  for  tin 
and  tin  ore  within  and  under  the  same  tin  bounds  until 
about  the  month  of  May,  1827,  when  he  discontinued 
working,  but  with  the  intention  of  resuming  mining  ope- 
rations, and  prosecuting  and  eflectually  working  within  and 
under  the  same  tin  bounds ;  and  that,  with  that  view  and 
intent,  he  left  whims  and  other  machinery  standing  upon 
and  within  the  bounds  when  he  discontinued  working  the 
mines.  The  petition  then  alleged  the  due  performance,  by 
the  respondent,  of  the  duties  and  obligations  imposed  upon 
him  by  his  lease,  and  alleged  that  the  lease,  and  the 
liberties,  licenses,  powers,  and  authorities  thereby  granted, 
were  respectively  valid  and  subsisting  for  the  residue  of  the 
term  of  twenty-one  years ;  and  that  the  tin  bounds,  granted 
by  the  indenture,  were  good  and  lawful  tin  bounds,  and  had 
been  duly  and  regularly  preserved  and  kept  on  foot  as 
required  by,  and  agreeably  to,  the  laws  and  customs  of  the 
Stannaries  of  Cornwall.     The  petition  then  stated,  that  in 

(a)  Tlie  Lord  Warden  bad  the  4,  c.  106.  [An  Act  to  make  pro- 
aid  and  assistance  of  the  following  vision  for  the  better  and  more 
Members  of  the  Judicial  Com-  expeditious  administration  of 
mittee  of  the  Privy  Council— Lord  Justice  in  the  Stannaries  of  Com* 
Lyndhurst,  Lord  Brougham, Lord  wall,  and  for  the  enlarging  the 
Langdale,  Sir  James  Parke,  and  jurisdiction  and  improving  the 
Sir  James  Wigram.  See  the  5th  practice  and  proceedings  in  the 
Section  of  the  6th  and  7tb  Will.  Courts  of  the  said  Stannaries.] 
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1842. 

«- 

Vice  v, 
Thomas. 


Prayer. 


Demurrer. 


or  about  the  month  of  January,  1834,  the  appellant  for* 
cibly  and  fraudulently  entered  upon  the  respondentia  tin 
bounds,  and  broke  down  and  removed  his  machinery,  and 
expelled  and  dispossessed  him  from  and  out  of  the  same ; 
and  that  the  appellant  had  thence  hitherto  kept,  and  did 
then  still  keep,  possession  of  the  mines,  and  had  raised  and 
obtained  tin  and  tin  ores  within  and  under  the  respondent's 
bounds ;  and  had  carried  away,  and  converted  and  disposed 
of,  to  the  appellant's  own  use  and  benefit,  divers  large 
quantities  of  tin  and  tin  ore  of  great  value,  to  the  injury 
of  the  respondent,  and  against  the  laws  and  customs  of 
the  Stannaries.  The  petition  then,  after  stating  that  the 
respondent  had  required  the  appellant  to  deliver  up  to  him 
possession  of  the  tin  bounds  and  workings  within  the  same, 
and  the  tin  and  tin  ore  raised  therefrom,  then  being  in  the 
possession  of  the  appellant,  and  to  account  for  and  pay  to 
him,  the  respondent,  the  proceeds  and  produce  of  the  tin 
and  tin  ore,  which  the  appellant  had  carried  away  and  con- 
verted to  his  own  use,  and  that  the  appellant  had  refused 
and  still  refuses  so  to  do— prayed,  in  eiFect,  that  the  appel- 
lant might  answer  the  petition,  and  might  be  ordered  to 
give  up  to  the  respondent  the  possession  of  the  mines, 
and  to  deliver  to  him  all  tin  and  tin  ore  then  in  his,  the 
appellant's,  possession,  and  account  for  the  value  of  all  tin 
and  tin  ore  which  he  had  converted  to  his  own  use.  To 
this  petition  the  appellant  put  in  a  demurrer,  in  which 
were  assigned  divers  causes  of  demurrer,  including  the 
following : — *'  That  the  respondent  had  not,  by  his  peti- 
tion, made  or  shown  such  a  case  as  entitled  him,  the 
respondent,  in  the  Vice- Warden's  court,  to  any  account, 
discovery,  payment,  or  relief,  as  in  the  prayer  of  the  peti- 
tion mentioned,  from  or  against  the  appellant  touching  the 
matters  alleged  in  the  petition,  or  any  of  such  matters ;  and 
that  the  petition  contained  no  matters  of  equity  whatsoever, 
nor  any  statement,  complaint,  matter,  or  thing,  which  could 
entitle  him,  the  respondent,  by  law  to  the  interference  or 
assistance  of  a  court  of  equity  against  the  appellant.     The 
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demurrer  came  on  to  be  argued  before  the  Vice- Warden  1842. 

on  the  24th  January,  1838,  and  on  the  21  at  April,  1838,  Yicbv. 
judgment  was  delivered,  overruling  the  demurrer,  and  Thomas. 
ordering  the  s^pellant  to  answer  the  petition,  or  bill;  oTemledby 
and  it  is  from  this  judgment  that  the  present  appeal  has  ^"^^^ 
been  brought.  The  particular  ground  of  demurrer,  which 
has  been  referred  to,  does  not  challenge  the  jurisdiction 
of  the  Vice- Warden  to  decide  questions  proper  for  the 
decision  of  a  court  of  equity;  but,  admitting  that  juris^ 
diction  for  the  purposes  of  the  argument,  it  insists,  that 
the  matter  of  complaint  in  this  petition  is  not  proper  for 
decision  of  any  court  of  equity.  Assuming,  for  the  purpose 
of  trying  this  question,  that  the  respondent  might  have 
recovered  the  possession  of  the  property  in  ejectment,  and 
that  the  jurisdiction  exercised  by  the  Vice- Warden  on  the 
equity  side  of  the  Stannaries  Court  does  not  differ  from 
that  which  is  exercised  in  the  High  Court  of  Chancery,  if 
the  petition  of  the  respondent  had  prayed  that  possession 
might  be  delivered  to  him  and  nothing  more,  it  is  clear  that 
the  demurrer  must  have  been  allowed.  For  the  question^ 
upon  which  the  right  to  possession  in  this  case  depends,  is 
purely  a  legal  question,  and  no  impediment  is  suggested  in 
the  petition,  the  necessity  of  removing  which  would  entitle 
the  respondent  to  transfer  his  complaint  from  a  court 
of  law  and  bring  it  into  a  court  of  equity.  So  if  the 
respondent,  in  addition  to  a  prayer  in  his  petition,  that 
possession  might  be  given  him,  had  prayed  that  the  ap- 
pellant might  account  for  the  mesne  profits  since  he 
took  possession  of  the  mines,  and  these  profits  had  been 
of  the  ordinary  character  of  rents  of  real  estate,  the  de- 
murrer must  have  been  allowed ;  for  there  is  nothing  in 
such  an  account,  which  requires  the  extraordinary  powers 
of  a  court  of  equity  to  take  it.  The  question  then  remains, 
whether  or  not  the  circumstance  that  the  mesne  profits, 
of  which  an  account  is  sought,  are  the  profits  of  a  mine 
alters  the  case !  The  petition  does  not  state,  even  in  the 
most  general  terms,  that  any  difficulty  would  exist  in  taking 


^sttsmmiiu 


;2^  xZr^'iT'?'  13*  C7L*5^'ITj.T- 

7  «•«  «r  ma  '•nun  \t  tir.jiirj  i  3nr  lacs  x  aurzip^s  a  «?'!***  aes  rroH 

•vtuca  -ail!:  C'-,»ir:,  .*aa  inHr  'loas  a  i 

inu^a  i«  tiui  caK-  fnai  zast  Bierg  2ia*c  mas  die  ^ndss.  of 
«^':a  aa  sttKr^tnLZ  s  iKc^pc  aR  loe  priifra  ^af  a  aizEaeL  I  aoi 
f/  '/'Jx.u'XL  zhaz  I  cacnoc  jci^tssLIy  irxvanc&  as  xiS^reBee  ia 
Cr^  ar.A#ifU*^  0(f  tirgTsir'»ranrvg  >^n!,g  ^:  ic  aca  a  a  tamt be- 
t4v^i^*  pB^kj^vb^Cjadr^raeco  caek«caer.  Sack  aa  ioCer^ 
«{>*«  erxJA  WA  be  dawn,  oues  k  «««  s&scscd  nhaa  ia  do 
eoo^^suvie  eaae,  eaaaa  aeccoaef  iW  pn£tsof  a  aiDebe 
Uk^A  mixr^Ait  bafing  icecorae  to  a  cc^  of  ctpixr.  The 
iiext  ffoefstkm  then  to  be  c«is»^0ed  kw  wfeLker  h  ia  i%bt 
to  atHTfme  tbat  poaseaa-ia  of  the  aase.  b%^ 
ffs^/f^rtd  in  cgeetment!  Tbe  Vice- Warden,  i 
ihm  tatie,  did  noc  expres  anr  doobc  tfait  poanniaB  of 
t>»e  mine  might  be  recorered  in  ejectment ;  bis  ] 
waa  mereij  thm,  that  a  eonrt  of  eqnitT  had 
jnrmdietifAi  with  a  eomt  of  law.  The  cans  citad  at  the 
bar  during  the  aignment  flhow  that  ejectment  wiD  lie  for  a 
mine  in  circomiftanceB  like  those  of  the  tifcatat  case,  and  I 
eomider  that  such  is  the  law  c»f  the  case.  Then  has  a  eoort 
of  etiniij  a  eoncnirent  jnrisdiction  with  a  eomt  of  law  m 
the  absence  of  aU  q>ecial  cirannBtaneea  to  gite  it  such 
jitmdjction  ?  Tbe  Vice- Waiden  was  of  opinioD  that  sndi 
a  eoncnrrent  jnrisdiction  existed.  In  sni^ort  of  this 
opinion^  whidi  is  cleariy  at  Tarisiioe  with  the  first  prin- 
ciples of  equity  as  administered  in  the  High  Court  of  Chan- 
cery, tbe  Vice- Warden  relied  on  certain  precedents  in  the 
Stannary  Court,  winch  were  brought  under  his  notice :  and 
if  tbeee  precedents  had  been  so  numerous  as  to  lead  irre- 
sistibly to  the  conclusion  that  the  jurisdiction  of  that  Court 
over  such  questions  was  clearly  established ;  or  if  it  had 
appeared  that,  in  those  precedents,  the  decision  of  the  Court 
had  been  come  to  after  solemn  argument,  the  question 
might  have  been  entitled  to  a  different  consideration  from 
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that  which  I  feel  bound  to  apply  to  it.     But  this  is  not  the         1842^ 
case ;  and  in  the  absence  of  the  most  conclusive  evidence   Yicb  e. 
in  support  of  an  equitable  jurisdiction  so  anomalous  as  that   "^"^^^^^ 
contended  for,  I  am  compelled  to  hold  that  no  such  juris- 
diction exists.    In  the  judgment  which  has  been  delivered, 
I  haye  relied  upon  the  circumstance  that  no  difficulty  is 
suggested  in  the  petition  in  the  way  of  taking  the  accounts, 
which  the  respondent  upon  this  appeal  asks.    Admitting, 
as  a  general  proposition,  that  where  any  part  of  the  relief, 
which  a  party  claims,  is  proper  for  the  decision  of  a  court 
of  equity,  that  Court  will  incidentally  decide  all  questions 
at  law,  which  may  be  ancillary  to  the  equitable  relief:  there 
is  strong  authority  for  holding  that,  in  the  particular  case 
of  a  party,  out  of  possession  of  an  estate,  claiming  equitable 
relief,  the  right  to  which  depends  upon  the  right  of  posses- 
sion, the  Court  requires  that  the  party  so  circumstanced 
should  recover  the  possession  at  law,  before  he  files  his  bill 
for  the  consequential  equitable  relief.     The  decision  of  the  Dedrion  of  the 
Vice- Warden  must,  therefore,  be  reversed.      It  may  be  ^!^^^*^*" 
proper  to  add,  that,  although  it  has  been  unnecessary,  for 
the  purposes  of  this  appeal,  to  advert  to  the  question  of 
the  equity  jurisdiction  of  the  Vice- Warden  of  the  Stanna- 
ries, I  entertain  no  doubt  whatever  of  its  existence. 

Sir  William  FoUett,  (Her  Majesty's  SolicitoivOeneral,) 
Mr.  JErky  Mr.  Suttm  Sharpe,  Mr.  Barlow^  and  Mr.  Butt^ 
were  the  counsel  engaged  (a). 

(o)  The  foregoing  case  has  been  object  to  the  insertion  in  this  place 

pubfished  by  Mr.  Smirke,  (now  of  Mr.  Smirke's  Dedication. — Se- 

Solidtor  General  to  the  Prince  of  renis8imoPrincipiAlberto,stimmo 

Wales)  with  an  Appendix  of  Re-  Ducfttns  Comubiae  Senesehallo, 

cords  and  Documents,  illustrating  Stannariarum  Comubiae  et  Devo- 

the  early  History  of  the  Tin  Mines  niie  Chistodi,  primam  banc  in  sao 

in  Ckymwall,  and  learned  explana-  Munere  Judiciali  Sententiam  III. 

tory  notes.  Saunders  &  Benning,  Kal.  Jun.  A.D.  1842,  pronuntia- 

1S43.    8to.  pp.  132.    The  young  tam,  eft,  quft  par  est,  Observantift  ' 

equity  student  will  probably  not  D.  D.  D.  Edvardus  Smirke. 
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April  30,  and 
Mays. 
1847. 


ARNOLD  V.  ARNOLD  (a). 


"^  The  bOl  was  filed  on  the  23rd  July,  1846,  and  was  marked 
for  the  Court  of  the  Vice-Chanoellor  Wigram.     There  were 


Arnold  v. 
AjuroLD. 

^m^  beocm-  twenty  defendants,  of  whom  nine  filed  their  answers  on  the 
future  that  the  2nd  and  5th  Dec,  1846.  On  the  6th  March,  1847,  noUce 
"^Seulrtaii.  ^'  motion  was  given  on  behalf  of  these  defendants  to  dis- 
i6*Arti'te^3ar  ™^  *^®  ^^^  ^^^  ^"^^^^  ^^  prosecution ;  and  on  the  same  day 
and  "the an. '    an  order  of  course  to  amend  the  bill  was  obtained  at  the 

of  MTerai  im-     ^^^  (b).     None  of  the  defendants,  except  those  who  had 

twen/'  in 

Order  66,  of 

the  General  Orders  of  May»  1845,  mean  the  last  answer  required  by  the  biU; 

and  that  an  order  of  coarse  to  amend,  obtuned  before  the  expiration  of  four 

weeks  from  the  time  when  the  last  answer  required  by  the  bill  is  to  be  deemed 

sufficient,  u  not  an  irregular  order,  although  obtained  after  the  expiration  of 

four  weeks  from  the  time  when  the  last  answer  filed  was  deemed  sufficient. 


answered,  had  been  served  with  subpoenas.     On  the  motion 


General  Order 
of  the  13th 
April,  1847. 


(a)  A  few  copies  of  the  author's 
acconnt  of  this  case  were  in  Jane^ 
1847,  published  in  the  shape  of  a 
pamphlet,  upon  the  title  page  of 
which  there  was  the  ensuing 
motto,  taken  from  the  letter  of  a 
distinguished  jurist  of  another 
country: — II  n'est  rien  dans  la 
pratique  si  simple  que  ce  soit,  qui 
ne  m^rite  Tattention  minutieuse 
de  I'avocat  le  plus  savant  et  le 
plus  ^minemment  c^^re. — Cor- 
respondance  de  quelques  Juris- 
consultes  du  IQdme  Si^cle. 

iff)  The  frequent  abuse  of  this 
liberty  enjoyed  by  a  plaintiff  of 
meeting  a  motion  to  dismiss  by 
an  order  of  course  for  leave  to 
amend,  gave  rise  to  the  General 
Order  of  the  13th  April,  1847.  By 
that  order  the  plaintiff  is  not  to  ob- 
tain an  order  of  course  for  leave 
to  amend  his  bill  after  a  defendant 
(being  entitled  to  move)  has  served 
a  notice  of  motion  to  dismiss  the 
bill  for  want  of  prosecution. 

The  Master  of  the  Rolls  has  re- 
cently on  several  occasions  stated 
that  the  abuse  of  the  liberty  to 
obtain  an   order  of   course  for 


leave  to  amend,  so  long  as  there 
was  an  answer  either  not  yet  filed 
or  not  yet  deemed  sufficient, 
might  probably  render  a  General 
Order  requisite  for  its  prevention 
in  future.  It  is  to  his  Lordship's 
suggestion  that  the  suitors  owe 
the  General  Order  of  the  13th 
April,  1847. 

Since  the  forgoing  was  written 
Part  I.  Vol.  9>  of  Mr.  Beavan's 
Reports  has  appeared.  In  the 
case  of  Forman  v.  Or  ay,  page  196 
of  that  part,  the  Master  of  the 
Rolls  said  (Feb.  8,  1847)  that  the 
abuse  described  above  might  be 
such  as  to  render  it  necessary  to 
make  a  General  Order  for  the 
purpose  of  preventing  it.  When 
the  same  case  camtf^^^ain  before 
him  (23rd  March,  1847,)  his 
Lordship  said,  page  204  of  same 
part,  that  he  thought  it  was  con- 
trary  to  the  intention  of  the 
General  Orders  that  the  plaintiff 
after  delaying  so  long  as  to  entitle 
a  defendant  to  move  to  dismiss, 
should  directly  or  indireetly  ob- 
tain   further  time  without  the 
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to  dismiss  coining  on  to  be  heard,  it  was  ordered  to  be        i^^?- 


adjourned,  to  give  an  opportunity  of  moving  to  discharge  Arnold  v. 
the  order  of  course  to  amend  obtained  at  the  Rolls.  A  ^^^o^**- 
notice  of  motion  was  thereupon  given  before  the  Master  of 
the  Rolls  to  discharge  that  order  for  irregularity.  But  his 
Lordship  thought  that  the  order  was  not  irregular,  and 
that,  therefore,  he  had  no  power  to  discharge  it  (a) ; 
although,  he  observed,  the  order  appeared  to  have  been 
Qbtained  under  circumstances  that  the  Lord  Chancellor, 


leave  of  the  Court,  or  without  a 
ocmsideration  of  the  causes   of 
delay,  and  of  what  might  be  due 
to   justice   under    the    circum* 
stances    of    the    case;    and   he 
thought  that  it  would  be  con- 
trary to  the  intention  of  the  Ge«, 
neral  Orders  if  the  plaintiff  were 
in  effect  to  obtain  time  against  one 
defendant  by  wilfully  withholding 
the  answer  of  another  defendant 
who  was  acting  under  his  influ- 
ence; and  such  time  would  be 
obtained  if  the  right  to  amend  by 
order  of  course  could  be  acted 
upon  after  a  notice  of  motion  duly 
served  to  dismiss  the  bill,  and  if 
the  order  obtained  as  of  course 
eould  be  employed  to  defeat  the 
notice  to  dismiss  in  a  case  where 
the  plaintiff  had  wilfully,  or  for 
his  own  convenience,  or  by  mere 
neglect,  omitted  to   obtain    the 
answer  of  another  defendant^  and 
had  no  excuse  for  the  delay  which 
entitled  the  defendant,  who  ap« 
plied,  to  move  to  dismiss.    The 
defendant  being  entitled  to  move 
to  dismiss,  was  he  thought  entitled 
to  say  that  further  time  was  not 
to  be  i^ven  to  the  plaintiff  with- 
out some  reason  being  assigned 
for  it.    It  was  no  reason  for  the 
pUdntiff  to  say  that  an  order  of 
cours«    had    been  obtained   to 
VOL.  n. 


amend  the  bill  in  a  case  in  which 
it  appeared  that  the  right  to 
amend  was  founded  on  the  want 
of  an  answer,  which  but  for  the  in- 
excusable neglect  and  delay  of  the 
plaintiff  might  have  been  long 
since  filed. 

In  the  present  case  of  Arnold  v. 
Arnold,  which  was  heard  by  the 
Master  of  the  RoUs  on  the  same 
day  on  which  Forman  v.  Gray  came 
on  before  him  a  second  time  (23rd 
March,  1847)  and  which  is  also 
printed.  Part  I.  Vol.  9,  of  Mr.  Bea-* 
van's  Rep.  (p.  206)  his  Lordship 
ssdd  it  appeared  to  him  that  when 
the  plaintiff  desired  leave  to  amend 
pending  a  motion  to  dismiss  for 
want  of  prosecution,  the  applica- 
tion ought  not  to  be  as  of  course^ 
but  that  the  circumstances  ought 
to  be  brought  before  the  Court 
to  see  whether  they  justified  it. 

(a)  By  the  6th  General  Order  of 
the  9th  May,  1839,  whenever  any 
order  of  course  obtained  from  the 
Master  of  the  Rolls  in  any  cause, 
marked  for  or  set  down  to  bo 
heard  before  the  Lord  Chancellor, 
shall  be  alleged  to  have  been  irre* 
gularly  obtained,  any  application 
to  discharge  the  same  for  irregu- 
larity shall  in  the  first  instance  be 
made  to  the  Master  of  the  Rolls. 
— Beav.  Ord.  137. 
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having  full  jurisdiction  over  the  cause,  would  piobaUy  not 
hesitate  to  discharge  it  (a).  The  motion  to  discharge  the 
order  for  irregularity  was  now  renewed,  hy  way  of  appeal, 
before  the  Lord  Chancellor. 

Mr.  Cooper  and  Mr.  Hare^  in  support  of  the  motion, 
said,  that  the  Master  of  the  Rolls,  in  a  case  of  Farmam  y. 
Crray  (&),  and  also  in  the  present  case  (c),  had  decided 
that  the  words  '*  the  last  answer,"^  in  Order  16,  Article 
33  (d),  and  the  words  **  the  answer,  or  the  last  of  several 
answers,*^  in  Order  66  (e),  of  the  General  Orders  of  May, 
1845,  meant  the  hist  answer  of  several  defendants — ^the 
last  answer  of  all  the  defendants — and  not  the  last  answer 
actually  put  in — the  last  answer  required  in  the  state  of 
the  record  at  the  time  when  the  order  of  course  for  leave 
to  amend  was  obtained-^the  last  answer  called  for  by  the 


(a)  The  repoH  of  the  east  before 
tbeMasterofthe  Rolling  Beav.  800^ 
did  not  appear  until  afterthe  above 
was  written.  The  Master  of  the 
Rolls  said  if  be  thought  that  the 
Words  "  the  answer  or  the  last  of 
several  answers  **  were  not  to  be 
considered  as  meaning  the  last 
answer  of  several  defendants,  but 
the  last  answer  then  put  in  [that 
is  to  say  at  the  time  of  procuring 
the  order  of  course  for  leave  to 
amend],  then  that  the  order  to 
amend  might  be  considered  to 
have  been  irregularly  obtained; 
but  neither  the  words  nor  the 
meaning  of  the  General  Orders 
were  such.  Again,  his  Lordship 
said  he  could  not  grant  the  mo-> 
tion,  but  he  might  observe  that  it 
might  be  perfectly  right  for  him 
to  refuse  it,  and  yet  be  equally 
right,  for  the  Lord  Chancellor  to 
grant  it,  for  the  Lord  Chancellor 
could  look  into  the  merits,  which 
be,  the  Master  of  the  Rolls,  had 
no  jurisdiction  to  do. 


{h)  Now  reported,  9  Beit.  196^ 

(e)  Now  reported,  9  Beav.  806. 

{d)  In  cases  where  therS  are 
several  defendants  who  do  Hot 
Join  in  the  same  answer,  the 
plaintiff  (if  not  precluded  froxA 
amending  or  limited  as  to  the 
time  of  amending  by  some  former 
order)  may  alter  answer  and  before 
replication  or  undertaking  to 
reply,  at  any  thne  within  four 
weeks  after  the  last  answer  ii 
deemed  or  found  to  be  suffieienti 
obtdn  one  order  of  course  for 
leave  to  amend  his  bill. — ^BeaVi 
Ord.  287. 

(e)  One  order  of  eours*  for 
leave  to  amend  a  bill  as  the 
plaintiff  may  be  advised,  may  be 
obtained  by  the  plaintiff  at  any 
time  before  filing  (or  undertaking 
to  file)  a  replication,  and  within 
four  weeks  after  the  answer  of 
the  last  of  several  answers  is  to 
be  deemed  sufiicient.— Beav*  Ordi 
808. 
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fnlL  that  m  JOahon  v.  Eayter  (a),  the  Master  of  the  1847. 
KoUs  said  the  expressions,  ^'  the  last  answer  ^^  and  ^'  the  last  Arnold  v. 
of  several  answers,**  in  Order  66  and  Order  16,  Article  83,  ^knold. 
dearly  meant  the  last  of  the  several  answers  filed  by  several 
defendants,  or  by  more  than  one  defendant ;  and,  pending 
ihe  time  appointed  by  these  Orders,  the  plaintiff  was 
entitled  to  obtain  an  order  to  amend.  That  this  had 
been  construed  by  those  Officers  of  the  Court,  who  were 
now  usually  consulted  on  points  of  practice,  to  mean  the 
last  of  the  answers  [actually]  filed  by  several  defendants, 
and  not  the  last  of  the  answers  [to  be]  filed  by  several 
defendahts  (6).  That  if  the  construction  of  Order  16, 
Article  33,  and  Order  66,  was  that  the  last  answer  meant 
the  last  answer  required  by  the  bill  at  the  time  of  the 
order  of  course  for  leave  to  amend  being  obtained, 
and  not  the  last  answer  then  upon  the  file,  it  must  be 
admitted  to  be  doubtful  whether  the  order  of  course  to 
amend,  of  the  6th  of  March,  which  it  was  now  sought  to 
discharge,  could  be  considered  as  irregular.  That  it 
was  indeed  true  that  in  Cooke  v.  Betham  (c),  which  was 

(a)  7  Beav.  686.  in  those  Orders  the  expression 

(6)  If  the  ease  of  Le^tffv.ilre^-  "the  last  of  several  answers," 

rfafo,9Beav.  166,  had  been  known  meant  the  last  answer  of  one  of 

to  these  gentlemen,  there  conld  several  defendants ;  and  as  in  the 

have  been  no  donbt  in  their  minds  case  before  him  no  former  order 

aa  to  the  meaning  of  the  Master  of  course  to  amend  had  been  ob- 

ef  the  Rolls  in  Dalion  v.  Hayter,  tained,  and  four  weeks  had  not 

In  Letter  v.  Arehdale^  more  than  Elapsed  after  the  last  answer  of 

four  weeks  had  elapsed  since  the  the  other  defendants  had  been 

answer  of  one  of  the  defendants  deemed  to  be  sufficient  [the  other 

had  become   sufficient,  and  he  defendants  had  not  answered]  he 

thereupon    served   a   notice    of  was  of  opinion  that  the  order  to 

motion  to  dismiss.   The  other  de->  amend  was  regularly  obtained, 

fendanta  had  not  answered ;  and  (c)  This    case  was    heard   by 

the  plaintiff,  before  the  motion  to  Lord  Cottenham,  and  is  reported 

dismiss  was  heard,  obtained  and  1  C.  P.  Coop.  403. — A  defendant 

served   an   order  of  course   to  not  served  with  a  subpoena  is  not 

amend  his  bill.    The  Master  of  a  defendant  within  the  meaning  of 

the  Rolls  sud  that  the  66th  Order  the  [l  3th  General]  Order  [of  April, 

felated  to  the  same  matter  as  the  1828,  as  amended  bj^the  General 

•3rd  AtU  of  the  16th  Order,  and  Ordersof Novemher,l83l.]— One 
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a   decision    upon    the    13th  of  the    General  Orders    of 
April,    1828,   as   amended    by    the    General    Orders   of 


Farther  par- 
ticulart  of  the 
case  of  Cook€ 
y,  Betham, 
1  C.  P.  Coop. 
403. 


Betham  and  several  other  persons 
were  defendants  to  the  bill,  but 
Betham  alone  was  served  with  a 
subpoena,  and  alone  had  answered 
the  bill.  On  the  11th  April, 
1839,  the  defendant  Betham  gave 
notice  of  motion  to  dismiss,  which 
was  met  the  next  day  by  an  order 
of  course  to  amend.  It  was  en« 
deavoured  to  support  the  order  to 
amend,  on  the  ground  that  the 
other  defendants  had  notanswered, 
but  the  Court  said,  that  the  na- 
ming persons  defendants,  without 
serving  them  with  subpoenas,  did 
not  make  them  defendants  within 
the  meaning  of  the  13th  Order; 
and  that  if  such  a  practice  were 
upheld  a  plaintiff  might  secure 
the  right  to  amend  long  after 
the  period  contemplated,  by  put- 
ting some  person  on  the  record 
as  a  defendant,  and  delaying  to 
serve  him  with  a  subpoena,  until 
he  was  threatened  by  some  defend- 
ant, who  had  been  duly  served 
and  had  answered,  with  a  notice 
of  motion  to  dismiss  the  bill  for 
want  of  prosecution.  Cooke  y. 
Betham,  L.  C.  May,  1839. 

The  author  has  reason  to  believe 
that  the  ensuing  further  particu* 
lars  of  the  case  of  Cooke  v.  Be* 
tham,  will  be  acceptable  to  many 
practitioners.  The  notice  aS 
motion  to  dismiss  was  given 
before  the  Vice-Chancellor,  11th 
April,  1 839.  The  order  of  course 
to  amend  was  obtained  at  the 
Rolls,  the  12th  April,  1839.  On 
the  17th  April,  1839,  the  Vice- 
Chancellor  ordered  that  the 
motion  to  dismiss  should  stand 
over  until  the  first  seal  after 


Trinity  Term.  Motions  were  made 
before  the  Lord  Chancellor  to 
discharge  the  Rolls  order  of  the 
12th  April,  and  the  Vice-chan- 
cellor's order  of  the  l7th  April. 
The  following  are  the  copies  of 
the  orders  made  upon  those  mo- 
tions by  Lord  Cottenham. 

Saturday,  4th  May,  1839,  Rich- 
ard Cooke  and  others,  plaintiflfs, 
Francis  Betham  and  others,  de- 
fendants.— Whereas  Mr.  Wake- 
field and  Mr.  Keene  of  counsel  for 
the  defendant  Francis  Betham, 
this  day  moved  and  offered  divers 
reasons  unto  the  Right  Honour- 
able the  Lord  High  Chancellor  of. 
Great  Britain,  that  the  order  made 
in  this  cause  by  the  Right  Ho- 
nourable the  Master  of  the  Rolls, 
bearing  date  the  12th  day  of 
April  last,  whereby  it  was  ordered 
that  the  plaintiffs  should  be  at 
liberty  to  amend  their  bill  as  they 
should  be  advised,  without  pre- 
judice to  the  injunction  issued  in 
this  cause  upon  payment  of  20»* 
costs  to  the  defendant  Francis 
Betham,  and  without  costs  to  the 
other  defendants,  the  plaintifib. 
undertaking  to  amend  their  said 
bill  within  three  weeks  from  that 
time,  might  be  discharged  for  ir» 
regtdarUyt  with  costs  to  be  taxed 
by  one  of  the  Masters  of  this 
Court,  in  the  presence  of  Mr. 
Lloyd  of  counsel  for  the  plaintiff. 
Whereupon,  and  upon  hearing  the 
affidavit  of  George  Farrer,  and 
hearing  what  was  alleged  by  the 
counsel  on  both  sides,  his  Lord- 
ship doth  order  that  the  order 
made  in  this  cause  by  the  Right 
Honourable  the  Master  of  the 
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November,    1831,    irregularity   was   stated   to    be   the        1847 


ground    upon    which    tlie   Court  had  proceeded.      That  AaNOLDr. 
there     was     however    reason    to    think    that   in   that  Aanold. 


Rolls,  bearing  date  the  12tli  day 
of  April  last,  whereby  it  was 
ordered  that  the  plaintiffs  should 
be  at  liberty  to  amend  their  bill 
as  tbey  should  be  advised,  with- 
out prejudice  to  the  injunction 
issued  in  this  cause,  upon  pay- 
ment of  20s,  costs  to  the  defend- 
ant Francis  Betham,  and  without 
costs  to  the  other  defendants, 
the  plaintiffs  undertaking  to 
amend  their  said  bill  within  three 
weeks  from  that  time,  be  dis- 
charged/or irreffuhrity,  with  costs 
to  be  taxed  by  one  of  the  Masters 
of  this  Court  in  rotation.  Reg. 
lib.  A.  1838,  fol.  863. 

Saturday,  4th  May,  1839,  lUch- 
ard  Cooke,  and  others,  plaintiffs, 
Francis  Betham  and  others,  de- 
fendants.— ^Whereas  Mr.  Wake- 
field and  Mr.  Keene  of  counsel  for 
the  defendant  Francis  Betham, 
this  day  moved  and  offered  divers 
reasons  unto  the  Right  Honour- 
able the  Lord  High  Chancellor  of 
Great  Britain,  that  the  order  pro- 
nounced in  this  cause  by  his 
Honour  the  Vice-Chancellor,  on 
the  l7th  of  April  last,  whereby  it 
was  ordered  that  a  motion  then 
made  before  his  Honoiu-  on 
behalf  of  the  said  defendant  Fran- 
cis Betham  to  dismiss  the  plain- 
tiffs' bill  for  want  of  prosecution, 
should  stand  over  until  the  first 
seal  after  Trinity  Term,  might  be 
discharged,  and  that  the  plain- 
tiffs' bill  in  this  cause  might  stand 
dismissed  out  of  this  Court  as 
against  the  defendant  Francis 
Betham  with  costs  to  be  tiized 
by  one  of  the  Masters  of  this 


Court  for  want  of  prosecution, 
in  the  presence  of  Mr.  Lloyd,  of 
counsel  for  the  plaintiffs,  who  al- 
leged  that  the  plaintiffs  were  will- 
ing to  proceed  in  this  cause  with 
effect.  Whereupon,  and  upon  hear- 
ing the  said  order  read,  his  Lord- 
ship doth  order  that  the  plaintifls 
do  file  a  replication,  serve  sub- 
poenas to  rejoin,  and  obtain  and 
serve  an  order  for  a  commission 
to  examine  witnesses,  if  they  re- 
quire such  commission,  within 
three  weeks  from  this  time,  and 
give  rules  to  produce  witnesses 
and  pass  publication  in  Trinity 
Term,  1839,  and  set  the  cause 
down  for  hearing  and  serve  sub- 
poenas to  hear  judgment  in  Hilary 
Term,  1840,  or  in  default  thereof 
that  the  plaintiffs'  bill  do  stand 
dismissed  out  of  this  Cotut  as 
against  the  defendant  Francis 
Betham  with  costs,  but  said 
plaintiffs  are  to  pay  to  the  said 
defendant  the  costs  of  this  appli- 
cation to  be  taxed  by  the  Master 
of  this  Court  in  rotation.  Reg. 
Lib.  A.  1838,  fol.  847. 

The  following  is  the  language 
of  the  13th  General  Order  of 
April,  1828,  as  amended  by  the 
General  Orders  of  November, 
1831. — But  no  order  to  amend 
shall  be  made  after  answer  and 
before  replication  either  without 
notice  or  upon  affidavit,  unless 
such  order  be  obtained  within  six 
weeks  after  the  answer,  if  there 
be  only  one  defendant,  or  after 
the  last  of  the  answers,  if  there  be 
two  or  more  defendants,  is  to  be 
deemed  sufficient. — ^Beav.  Ord.  9« 
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case  the  attention  of  the  Court  had  not  been  drawn  to 
the  specific  ground  alleged  for  discharging  the  order. 
That  the  present  motion  was  made  at  the  suggestion  of 
some  officers  of  the  Court  alreadjr  alluded  to  (a),  and  with  the 


(a)  The  author,  who  it  will  be 
seen  was  the  leading  counsel  for 
the  motion,  was  favoured  by  one 
of  these  gentlemen  with  the  fol- 
lowing remarks,  by  way  of  in« 
structions,  explanatory  of  the  view 
for  some  time  taken  by  them  of 
this  part  of  our  practice. 

As  to  the  practice  of  amending 
bills  and  dismissals  for  want  of 
prosecution  under  the  General 
Orders  of  8th  May,  1845.— In 
order  to  dissipate  the  present 
doubts  as  to  the  practice  of  dis- 
missing and  amending  bills,  it 
would  be  well  to  give  a  decided 
opinion  as  to  what  is  the  mean- 
ing of  the  words,  "  the  last 
answer,"  in  the  General  Orders  of 
8th  May,  1845.  The  plaintiff's 
counsel  in  order  to  save  a  dismis- 
sal, frequently  contend  that  it  is 
the  last  answer  to  be  filed  in  the 
cause,  and  that  until  that  an- 
swer is  filed  no  defendant  is  at 
liberty  to  move  to  dismiss,  as  the 
plaintiflfs  time  to  amend  does  not 
commence  running  until  the  last 
answer  of  all  the  defendants  re- 
quired to  answer  has  been  filed. 
If  this  view  of  the  practice  is  re- 
cognized by  the  Court,  it  will  de- 
feat the  intention  of  the  General 
Orders,  and  give  an  indefinite 
time  to  amend  in  many  cases  and 
impede  the  dismissal  of  biUs  for 
want  of  prosecution,  as  the  plain, 
tiff  can  by  colluding  with  arnica 
defendants,  delay  the  filing  of 
their  answers  and  protract  at  his 
pleasure  the  time   allowed   for 


amending,  and  thus  prevent  the 
adverse  or  principal  defendant 
dismissing  bis  bilL  It  has  al- 
ways been  recognised  as  practice^ 
that  one  defendant  is  not  bound 
and  is  supposed  not  to  know 
what  is  the  defence  or  the  state  of 
the  cause  as  to  his  co-defendant. 
It  is  not  doubted  that  the  words 
"  the  last  answer,"  upon  a  motion 
to  dismiss  mean  the  last  answer 
of  the  defendant  moving  to  dis- 
miss. As  to  the  amendment  of 
bills,  it  is  the  plaintiff  who  calcu- 
lates from  the  last  answer.  It 
certainly  never  was  the  practice 
and  could  not  be  intended  that 
the  plaintiff  should  let  the  defend- 
ants take  their  own  time  to  an» 
swer,  and  yet  contend  that  until 
the  answers  of  all  the  defendants 
(who  are  required  to  answer)  are 
filed,  bis  time  to  obtain  his  order 
to  amend  does  not  commence 
running.  The  words  "the  last 
answer"  therefore  refer  to  an  an- 
swer then  filed,  and  cannot  refer 
to  a  document  not  in  existence, 
and  call  that  an  answer  which  may 
ultimately  turn  out  to  be  a  plea  or 
even  a  demurrer,  if  the  plaintiff 
has  not  used  diligence  to  compel 
all  the  defendants  to  appear  at 
about  the  same  time  after  filing 
his  bilL  Baltfm  v.  Hayter,  in 
7  Beavan,  quite  justifies  this 
view  of  the  practice,  and  decides 
that  the  defendant's  motion  to  dis- 
miss in  that  case  was  regularly 
made,  but  it  requires  reading  with 
some  attention  to  see  the  distinc* 
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object  of  settling  the  courae  to  be  followed  in  future.  That  ^^T. 
Qotwithfltanding  the  opinion  expressed  by  the  Master  of  a&nold  «, 
the  Rolls,  the  notice  of  motion  was  by  the  express  desire  of  ^*^o^°« 
those  gentlemen  still  in  its  terms  to  discharge  the  order 
of  course  for  leave  to  amend  on  the  ground  of  irregularityy 
and  not  oq  any  other  ground.  That  the  view  taken  by 
thoe^  gentlemen  was,  that  the  words  '^  the  last  answer,^  in 
Order  16t  Article  S3,  and  *^  the  answer,  or  the  last  of  several 
answers,*  in  Order  66,  meant  the  last  answer  actually  put 
in  at  the  time  when  the  order  of  course  for  leave  to  amend 
waa  obtained — ^the  last  answer  already  on  the  file — an 
answer  m  existence  and  filed— and  not  an  answer  in  expec- 
tancy, and  not  filed.  That  the  words  did  not  mean  an 
answer  which  the  plaintiff  had  purposely  delayed  to  call  for, 
or,  as  in  the  present  case,  had  not  called  for  at  all,  no 
subpc^nas  having  been  issued  against  the  defendants  who 
had  not  answered.  That  if  the  Court  should  think  this 
view  erroneous,  and  should  agree  with  the  Master  of  the 
Rolls  in  his  construction  of  the  Orders ;  and  should  also 
agree  with  the  Master  of  the  Rolls  in  considering  that  the 
order  of  course  for  leave  to  amend,  however  improperly 
obtained  under  the  circumstances,  still  was  not  irregular, 
then  such  order  must  be  discharged  on  the  other  ground 
mentioned  by  the  Master  of  the  Rolls,  and  upon  which 
there  was  little  doubt  he  would  have  discharged  it  had  the 
cause  belonged  to  his  own  branch  of  the  Court  (a).  The 
proceeding  of  the  plamtiif,  in  not  serving  the  other  sub- 

tions  it  makes  when  it  refers  to  'Uhe  last  answer/'as  to  dismissing 

tbe  orders  as  to  dismissals,  (4th  bills  for  want  of  prosecution,  mean 

paragniph.  p«  689,)  and  the  orders  '<  the  last  answer  filed"  by  the  de- 

astoamendments,  (2nd paragraph,  fendant  moving  to  dismiss,  and 

p.  590.)     As  there  are  always  for  obtaining  orders  to  amend  the 

great  efforts  made  to  prevent  a  words  mean  "  the   last  answer 

defmidant   speeding    the    caase  filed  by  any  defendant,''  and  that 

where  inconvenient  to  the  plain-  when  an  answer  is  mentioned  it 

tiff,  it  would  be  desirable,  if  an  contemplates  an  answer  in  exist- 

opportnnity  should  occur,  to  make  ence  and  not  in  expectancy, 
the  practice  more  clearly  under-         (a)  See   Forman   v.   Qray,   9 

iUwd«  by  deckling  that  the  words  Beav.  200. 
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19<7.  pcenas,  mas  an  evasion  of  the  General  Orders  wbich  a 
Arvold  0.  Court,  having  fiill  jurisdiction  over  the  canse,  would  not 
AmxoLa.  tolerate. 

Sir.  Elderton  against  the  motion. 

The  Lord  Chancellor  said  that  Ord^  16,  Article  33, 
and  Order  66  of  the  General  Orders  of  May,  1845,  mani- 
fest! j  referred  to  the  last  answer  required  by  the  bill.  They 
did  not  contemplate  that  any  other  answer  would  be  re- 
quired besides  those  already  on  the  file.  The  orders  sup- 
posed that  the  cause  was  in  a  state  that  the  plaintiff  might 
file  a  replication,  or  undertake  to  reply,  to  all  the  answers. 
They  supposed,  therefore,  that  the  answers  of  all  the  de- 
fendants were  filed.  That  looking  at  the  language  of  the 
Orders  the  construction  of  them  in  this  respect  hardly 
seemed  to  be  a  debatable  question.  It  was  not  posdUe  for 
him  to  think  that  by  the  last  answer  was  meant  an  answer 
already  upon  the  file.  To  hold  that  the  last  answer  meant 
the  last  answer  actually  filed,  and  excluded  the  answers  still 
required  and  expected,  would  be  to  make  the  right  to  obtain 
an  order  of  course  for  leave  to  amend  change  from  time  to 
time  as  the  defendants  successively  put  in  their  answers. 
To-day  there  might  be  no  right  to  obtain  an  order  of  course 
for  leave  to  amend,  more  than  four  weeks  having  elapsed 
since  the  last  answer  upon  the  file  was  found  or  deemed 
sufiicient,  and  to-morrow  that  right  might  be  acquired 
again  by  the  coming  in  of  a  new  answer,  and  would  con- 
tinue until  the  expiration  of  four  weeks  from  the  time  when 
such  new  answer  was  found  or  deemed  to  be  sufficient.  A 
little  reflection  would  show  that  this  could  not  be  the  mean- 
ing of  the  Orders.  A  right  to  obtain  an  order  of  course 
for  leave  to  amend  ought  not  to  be  lost  and  again  acquired 
in  this  way.  That  the  construction,  which  he  put  upon  the 
Orders,  might  indeed  enable  a  plaintiiT,  as  in  the  present  in- 
stance, to  abuse  the  liberty  of  obtaining  an  order  of  course 
to  amend,  but  the  Court  had  never  felt  any  difficulty  in 
dealing  with  those  cases  in  which  an  improper  use  was 
made  of  its  practice.    An  evasion  of  the  General  Orders 
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was  no  reason  for  putting  a  forced  construction  upon  them.  ^  ^84?. 
That  the  construction  of  Order  16,  Article  33,  and  Order  Arnold*. 
66  being  such  as  he  had  stated,  it  followed  that  the  order  ^^^^^ 
of  course  to  amend  of  the  6th  March  was  not,  strictly 
speaking,  irregular.  The  letter  of  the  General  Orders  had 
not  been  Yiolated.  But  although  the  order  of  the  6th 
March  was  not,  in  strictness,  irregular,  a  gross  fraud  had 
been  committed  on  the  practice  of  the  Court.  The  bill 
was  filed  on  the  23rd  July,  1846.  There  were  twenty  de- 
fendants to  it,  and  of  these  all  those  moving  to  dismiss, 
being  nine  in  number,  had  put  in  their  answers  as  long  ago 
as  December  last,  and  nevertheless  the  remaining  eleven  de« 
fendants  had  not  yet  been  served  with  subpoenas.  The  Court 
would  never  allow  the  General  Orders  thus  to  be  evaded. 
Such  conduct  was  extremely  improper.  Still  the  order  was 
not  irregular,  and  the  notice  of  motion  must  be  amended  by 
striking  out  irregularity  as  the  ground  of  the  application. 
He  thought  it  probable,  as  had  been  suggested  at  the  bar, 
that  in  Cooke  v.  Betham  his  attention  was  not  drawn  to 
the  particular  ground  upon  which  in  that  case  he  was 
called  upon  to  discharge  the  order.  It  must  be  considered 
in  future  that  the  expressions  '^  the  last  answer'^  in  Order 
16,  Article  33,  and  *^the  answer  or  the  last  of  several 
answers^  in  Order  66  mean  the  last  answer  required  by 
the  bill,  and  not  the  last  answer  filed;  and  an  order  of 
course  to  amend,  obtained  before  the  expiration  of  four 
weeks  from  the  time  when  the  last  answer  required  by  the 
bill  is  to  be  deemed  sufficient,  is  not  an  irregular  order, 
although  obtained  after  the  expiration  of  four  weeks 
from  the  time  when  the  last  answer  filed  was  deemed 
sufficient  (a). 


(a)  The  practitiotier  will  bear  move,  has    served  a  notice   of 

in  mind  that  an  order  of  course  motion  to  dismiss  the  bill  for 

for  leave  to  amend,  obtained  after  want  of  prosecution,  would  now, 

a  defendant,  being  entitled   to  under  the  General  Order  of  the 
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1847, 
^   ■■■ J 

Arnold, 

The  words  "the 
answer,  or 
last  answer/'  in 
the  68th  of  the 
General  Orders 
of  May,  1845, 
respecting 
special  orders 
to  amend. 


Order  16,  Article  33,  and  Order  66  apply  only  to  orders 
of  course  for  leave  to  amend.  Order  68  appliea  to  Bpecial 
orders  for  leave  to  amend.  By  it,  after  the  plaintiff  has 
filed  or  undertaken  to  file  a  replication,  or  after  the  expi- 
ration of  four  weeks  from  the  time  when  the  answer  or  last 
answer  is  deemed  sufficient,  a  special  order  for  leave  to 
amend  a  bill  is  not  to  be  granted,  without  an  affidavit  show- 
ing that  the  matter  of  the  proposed  amendment  is  material 
and  could  not  with  reasonable  diligence  have  been  sooner 
introduced  into  such  bill  (a). 

Although  in  the  case  now  reported,  the  question  arising 
upon  an  order  of  course  to  amendi  it  was  unnecessary  to 


Qaestion  upon 


Order  of  13th 
April,  1847. 


13tb  April,  1847>  be  irregular. 
The  following  question  upon 
theconstruction  t],e  conetruction  of  the  General 
of  the  General  ^^^^^  ^^  13th  April  1847,  has  been 
put  to  the  writer.— One  only  of 
several  defendants  having  an- 
swered, and  more  than  four  weeks 
having  elapsed  since  his  answer 
became  sufficient,  he  serves  a  no- 
tice of  motion  to  dismiss  for  want 
of  prosecution,  and  the  Court 
being  satisfied  at  the  hearing  of 
the  motion  that  the  plaintiff  has 
used  due  diligence  to  get  in  the 
answers  of  the  other  defendants, 
gives  the  plaintiff  further  time  to 
get  in  those  answers.  The  ques- 
tion which  has  been  put  to  the 
writer  is  this, — ^Whether  after  the 
answers  of  the  other  defendants 
shall  have  come  in,  the  plaintiff 
may  not  at  any  time  within  four 
weeks  after  the  last  of  those  an- 
swers is  deemed  or  found  to  be 
sufficient,  obtain  an  order  of 
course  for  leave  to  amend  his 
bill.  The  writer's  answer  has 
been,  that  the  plaintiff  may  at 
any  time  within  such  four  weeks 
obtain  an  order  of  course  for 
leave  to  amend;  and  that  the 


General  Order  of  April,  1847,  is 
only  intended  to  prevent  an  order 
of  course  for  leave  to  amend  being 
obtained,  pending  a  motion  to  dis- 
miss for  want  of  prosecution,  of 
which  notice  has  been  given  hy  a 
defendant  entitled  to  move.  The 
time,  which  the  Court  would  give 
for  getting  in  the  answers  of  the 
other  defendants,  would,  it  is  pre- 
sumed, be  such  as  it  should  deem 
sufficient  to  enable  the  plaintiff 
not  merely  to  get  in  the  anawera 
of  the  other  defendants,  but  to 
obtain  an  order  of  course  for 
leave  to  amend  if  the  plaintiflf's 
counsel  on  consideration  of  the 
pleadings  should  consider  amend- 
ment of  the  bill  to  be  requisite. 
It  would  not  be  until  after  the 
expiration  of  this  time,  that  the 
defendant,  who  had  moved  to  diS'^ 
miss  for  want  of  prosecution,. 
could  give  a  second  notice  of 
motion  for  that  purpose ;  and 
during  that  time  the  plaintiff,  it 
is  conceived,  may  regularly  obtain 
an  order  of  course  for  leave  to 
amend  his  bill, 
(a)  Beav.  Ord.  308,  309. 
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dmw  the  attention  of  the  Lord  Chancellor  to  Order  68,  yet  ^^3^ 
it  is  obvious  that  the  words  ''  the  answer  or  last  answer^  in  abnolo  v. 
it  must  receive  the  same  construction  as  the  words  '^  the  last  ^^^^^« 
answer^'  in  Order  16,  Article  33,  and  ^*  the  answer  or  the  last 
of  several  answers^  in  Order  66,  A  special  order  for  leave 
to  amend,  therefore,  is  not  requisite  until  after  the  expi- 
ration of  four  weeks  from  the  time  when  the  answer  of  any 
defendant  is  found  or  deemed  sufficient.  So  long  as  any 
defendant  has  not  answered,  or  four  weeks  have  not  gone 
by  since  the  last  answer  required  by  the  bill  was  found  to 
be,  or  was  to  be  deemed,  sufficient,  an  order  of  course  for 
leave  to  amend  the  bill  may  be  obtained  and  cannot  be  dis- 
charged  on  the  ground  of  irregularity,  unless  obtained 
pending  a  motion  to  dismiss  for  want  of  prosecution,  of 
which  notice  has  been  given  by  a  defendant  entitled  to 
move  (a).  After  the  expiration  of  four  weeks  from  the 
time  when  the  last  answer  of  all  the  defendants  is  found  or 
deemed  sufficient,  a  special  order  for  leave  to  amend  is 
necessary,  and  to  obtain  it  there  must  be  the  affidavit 
required  by  Order  68. 


The  present  case  settles  the  question  as  to  the  meaning  Construction 
of  the  words  "  last  answer,'"  and  '*  the  answer  or  the  last  of  Article*^! ,^and 
several  answers''  in  Order  16,  Article  33,  and  Order  66.  Order  lis,  of 

the  General 

Some  practitioners  suppose  that  this  decision  affects  the  Orders  of  May 
construction  hitherto  generally  put  upon  Order  114,  Article  ing  motionrto 
1,  and  Order  118,  respecting  motions  to  dismiss.  dismiss. 

By  Order  114,  Article  1,  a  defendant  may  move  to  dismiss 
if  the  plaintiff  does  not  take  certain  steps  within  four  weeks 
after  the  answer  or  the  last  of  the  answers  is  found  or  deemed 
to  be  sufficient  (&).  Here  the  words  "  the  answer  or  the  last 
of  the  answers''  have  always  been  construed  the  answer  or 
the  last  of  the  answers  of  a  defendant  claiming  a  right  to 
move  to  dismiss, 

(a)  See  General  Order,  13th  April,  184;.        (6)  Beav.  Ord.  330. 


Arnold. 
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184  5\  By  Order  118  a  defendant  is  not  to  be  at  liberty  to  move 

Arnold  v.  to  dismiss  a  bill  for  want  of  prosecution  until  after  the  ex- 
piration of  the  time  within  which  a  plaintiff  may  obtain  an 
order  to  amend  such  bill  (a).  The  expiration  of  the  time 
here  mentioned,  within  which  a  plaintiff  may  obtain  an  order 
to  amend  the  bill,  has  always  been  understood  to  be  four 
weeks  after  the  answer  of  the  defendant,  claiming  a  right  to 
move  to  dismiss,  is  found  or  deemed  to  be  sufficient. 

This  construction  of  Order  114,  Article  1,  and  Order 
118,  remains  unaffected  by  the  case  of  Arnold  v.  Arnold. 
It  is  true  that  a  different  meaning  is  assigned  by  it 
to  the  words  '^  the  answer  or  the  last  of  the  answers'^  in 
Order  114,  Article  1,  from  that  which  is  assigned  by 
the  construction  in  Arnold  v.  Arnold  to  the  words  '^  the 
last  answer^'  in  Order  16,  Article  33,  and  the  words 
"  the  answer  or  the  last  of  several  answers''  in  Order  66. 
But  the  General  Orders  must  be  construed  with  refer- 
ence to  the  particular  part  of  our  practice  to  which  they 
relate,  and  there  is  no  more  objection  to  assigning  a  differ- 
ent meaning  to  similar  expressions  in  General  Orders  than 
in  other  instruments,  where  some  difference,  however  sh'ght, 
in  the  subject-matter  excludes  the  possibility  of  the  expres- 
sions being  always  used  in  the  same  sense.  Our  Chancery 
procedure  is  such  that  one  defendant  is  generally  unac- 
quainted with  the  state  of  the  cause  in  relation  to  the  other 
defendants,  and  it  is  obvious  that  it  never  could  be  intended 
that  a  defendant,  before  he  can  move  to  dismiss,  should 
ascertain  that  the  answers  of  all  the  co-defendants  have 
been  filed,  and  that  four  weeks  have  elapsed  since  the 
last  of  those  answers  was  found  or  deemed  to  be 
sufficient. 

Some  passages  in  the  judgment  of  the  Master  of 
the  Rolls  in  Dallon  v.  Hayter{h)^  seem  to  the  writer 
to  make  this  sufficiently  clear.  The  Master  of  the  Rolls 
said  it  had  been  contended,  that  the  right  of  a  party  to 
move  to  dismiss  a  bill  for  want  of  prosecution  depended 
(a)  Beav.  Old.  332.  (&)  7  Beav.  586. 


TEMP.  LORD  COTTENHAM.  141 

on  the  conduct  of  bis  co-defendant,  who  was  in  no  way  ^^7> 
under  his  control.  It  would  be  sbgular  if  that  were  Arnold  v. 
80 ;  and  upon  a  full  consideration  of  those  Orders  he  did  ^***®">* 
not  find  that  they  admitted  of  any  such  construction, 
Thaf  in  Order  114,  Article  1,  the  expression  *Hhe  answer 
or  the  last  of  the  answers^  was  applicable  to  the  case 
of  any  one  defendant  who  had  filed  one  or  more  answers 
to  an  original  or  amended  bill,  and  it  meant  the  answer 
or  last  answer  of  any  defendant  claiming  a  right  to  move 
to  dismiss  the  bill.  Again  his  Lordship  said, — A  know- 
ledge was  not  to  be  imputed  to  one  defendant  of  that 
which  had  been  done  by  his  co-defendants,  and  there*, 
fore  when  the  time  for  obtaining  an  order  to  amend  had 
elapsed  as  far  as  depended  on  the  case  of  any  defend* 
ant,  tliat  defendant  might  under  Order  118  move  to. 
dismiss  (a)  (&). 

This  is  in  accordance  with  the  construction  put  upon  the 
former  General  Orders  for  which  these  Orders  of  May,  1 845, 
have  been  substituted.  A  reference  to  one  case  is  enoughi 
— Oully  V.  Van  Bodicoatej  5  Sim.  668.  Those  orders, 
however,  left  no  doubt   as  to  the    construction.      The 

(a)  In  Stinton  v.  Taylor,  4  Hare,  to  dismisa  the  bill  for  want  of 
609»    Vice-Chancellor    Wigram  prosecation. — Beav.  Ord.  288. 
said  the  mere  statement  that  there         Here    the   words    "the    last 
was  another  defendant,  who  had  answer  '*  must  receive  the  same 
not  answered,  was  not  alone  suffi-  construction  as  the  words  "  the 
cient  to  protect  the  bill  from  dis-  answer  or  the  last  of  the  answers" 
missal.    For  if  it  were,  a  suit  in  Order  114,  Art.  1.     In  the 
might  be  kept  on  foot  for  an  in-  language  of  the  Master  of  the 
definite  time  hy  holding  hack  the  Rolls,  with  reference  to  the  ex- 
answer  of  a  friendly  defendant.  pression,  "  the  answer  or  last  of 
Order  16,       (b)  By  Order  1 6,  Art.  37,  of  the  the  answers"  in  Order  1 1 4,  Art,  1, 
ofibe*  '''  General  Orders  of  May,  1845,  the  the  expression  "  the  last  answer " 
Gtaeni      phuntiff  (not  obtaining  an  order  in  Order  16,  Art.  37,  is  applicable 
Ordcn  of    for  leave  to  amend  his  bill)  must  to  the  case  of  any  one  defendant 
•  '^^^« either  file  his  replication  or  set  who  has  filed  one  or  more  ansiieers 
down  the  cause  to  be  heard  on  to  an  original  or  amended  bill, 
bin  and  answer  within  four  weeks  and  it  means  the  answer  or  last 
after  the  last  answer  is  deemed  answer  of  any  defendant  claiming 
or  found  to  be  sufficient,  other-  a  right  to  move  to  dismiss  the 
wise  any  defendant  may  move  bill. 
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■  ^^^'^'  ^  ensuing  is  the  language  of  the  16th  of  the  Qenenl 
Arnold  ».  Orders  of  April,  1828,  as  amended  by  the  General  Orders 
Arnold.  ^f  November,   1831— that  where  the  answer  of  a  de- 

fendant is  to  be  deemed  sufficient  whether  it  be  in  term 
time  or  in  vacation,  if  the  plaintiff  or  plaintiffs  shall 
not  proceed  in  the  cause,  the  defendant  shall  be  at  liberty^ 
after  the  expiration  of  two  months,  to  move  upon  notice 
that  the  bill  be  dismissed  with  costs  for  want  of  pro- 
secution, unless  it  shall  appear  that  the  plaintiff  or  plain- 
tif&  is  or  are  unable  to  proceed  in  the  cause  by  reason  of 
any  other  defendant  or  defendants  not  having  sufficiently 
answered  the  bill,  and  that  due  diligence  has  been  used  to 
obtain  a  sufficient  answer  or  answers  from  such  other  de-^ 
fendant  or  defendants,  in  which  case,  &c.  (a).  The  kn* 
guage  of  the  26th  of  the  General  Orders  of  December,  1833, 
is  as  follows — that  a  defendant  shall  not  be  at  liberty  to 
serve  a  notice  of  motion  to  dismiss  for  want  of  prosecution, 
until  after  the  time  limited  by  the  rules  of  the  Court,  within 
which  a  plaintiff  may  obtain  an  order  to  amend  as  to  such 
defendant,  shall  have  expired,  anything  in  any  former  order 
Contained  to  the  contrary  notwithstanding  (6). 


The  first  part  of  vol.  9  of  Mr.  Beavan's  Reports  (pub- 
lished after  the  foregoing  was  written)  contains,  as  already 
mentioned,  the  case  of  Forman  v.  Gray^  and  also  the  pre- 
sent case  of  Arnold  v.  Arnold*  The  language  of  the  Mas* 
tcr  of  the  Rolls  in  both  cases  iserves  to  confirm  the  view 
here  taken  of  the  construction  of  Order  114,  Article  1,  and 
Order  118. 

The  same  part,  as  has  been  already  mentioned,  contains^ 
page  156,  another  case,  Lester  v.  Archdale^  which  shows 
that  in  February,  1846,  the  Master  of  the  Rolls  thought 
(to  use  the  language  of  the  marginal  note)  that  under  the 
General  Orders  of  May,  1845,  in  a  case  where  there  are 

(a)  Beav.  Ord.  11.  (6)  Beav.  Ord.  68. 
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iereral  defendants  any  one  of  them  may  move  to  dismiss  ,     ^^^y»     , 
for  want  of  prosecution  at  the  expiration  of  four  weeks  Arnold  v. 
after  his  answer  is  sufficient,  if  the  plaintiff  has  since  taken        ^^^* 
no  step,  and  that,  although  his  co-defendants  may  not  have 
put  in  their  answers. 


V.  C.  K.  Bruce, 
Feb. 
1847. 

TAYLOR  V.  RAWLINSON.  tj^ylokv.    ' 

Rawlinson. 

Ons  of  many  defendants,  having  put  in  his  answer  soon  Question  as  to 
after  the  biU  was  filed,  moved  to  dismiss  for  want  of  prose-  ^  dismisTfor " 
cution.    Some  of  the  other  defendants  had  not  answered,  want  of  prose- 

,  cution  where  no 

and  it  not  appeanng  that  there  had  been  a  want  of  due  want  of  due 
dih*gence  on  the  plaintiff's  part,  the  Court  gave  him  time  p^^*?g°pji^* 
to  get  in  their  answers.     Under  these  circumstances  it 
was  submitted  for  the  plaintiff  that  the  costs  of  the  motion 
to  dismiss  shoidd  be  costs  in  the  cause.    The  21st  of  the 
General  Orders  of  May,  164£  (ei). 

The  Vice-Chancellob,  after  consulting  the  Registrar, 
said  that  the  general  rule  seemed  to  be,  further  time  being 
idlowed  to  the  plaintiff,  the  plaintiff  pays  to  the  defendant 
the  costs  of  the  motion  to  dismiss  for  want  of  prosecution ; 
and  the  circumstance  that  there  might  have  been  no  want 
of  due  diligence  in  the  plaintiff's  proceedings — for  instance, 
in  calling  for  the  answers  of  the  other  defendants — did  not 
appear,  at  least  as  yet,  to  have  led  to  an  exception  to  such 
general  rule.  He  must  therefore  decline  to  order  the 
costs  of  the  motion  to  be  costs  in  the  cause. 

The  counsel  were  Mr.  Cooper^  Mr.  James^  and  Mr. 


(a)  The  power  of  the  Court  to  any,  terms  as  the  justice  of  tbe 

hilarge  or  abridge  the  time  for  case  requires,  is  unaffected  by 

doing  any  act  dt  taking  liny  pro*  tbese  Orders.    Beav.  Ord.  292. 
ceeding  in  a  cause  upon  such,  if 
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1847. 


Taylor  v. 
Ravlinson. 


The  order  upon  an  undertaking  to  speed  under  the  1 6th  of 
the  General  Orders  of  April,  1828,  as  amended  by  the  General 
Orders  of  Dec,  1831,  always  directed  that  the  plaintiff  should 
pay  to  the  defendant  the  costs  of  the  application  to  dismiss. 
See  1  Smith's  Practice,  235,  1st  edit.,  and  2  DanieU's  Practice, 
375,  b,  1st  edit. 

In  those  cases  in  which,  to  use  the  words  of  such  16th  General 
Order,  (Bear.  Ord.  1 1,)  it  appeared  that  the  plaintiff  was  unable 
to  proceed  in  the  cause  by  reason  of  any  other  defendant  not 
having  sufficiently  answered  the  bill,  and  that  due  diligence  had 
been  used  to  obtain  a  sufficient  answer  from  such  other  defendant, 
and  the  Court  had  consequently  allowed  to  the  plaintiff  further 
time  for  proceeding  in  the  cause,  the  author  believes  that  there 
was  no  general  rule  as  to  the  costs  of  the  application  to  dismiss. 
He  has  known  some  cases  in  which  the  Court  ordered  that  such 
costs  should  be  paid  by  the  plaintiff  to  the  defendant,  and  he  has 
known  other  cases  in  which  the  Court  ordered  that  such  costs 
should  be  costs  in  the  cause.  Looking  at  the  terms  of  the  21st 
of  the  General  Orders  of  May,  1845,  it  is  not  improbable  that  in 
time  the  decisions  on  the  Orders  of  May,  1845,  will  present  a 
similar  result. 


Some  cases  on        A  motion  to  dismiss  for  want  of  prosecution  will  be  refused, 

«>»^o^.™^*">»   with  costs,  when  it  shall  appear  that  the  solicitor  of  the  defendant 

want  of  prose-    moving  was,  before  notice  of  motion  given,  acquainted  with  circum- 

otttion.  stances,  which  left  no  doubt  of  the  plaintiff  having  used  due 

diligence  to  obtain  sufficient  answers  from  those  defendants,  who 

had  not  previously  answered.    Barber  v.  Kaoanagh,  Y,  C.  March, 

1834,  1  C.  P.  Coop.  418. 

In  /.  Hay  v.  Alfred  Farr  and  Wife,  and  Grace  Bowen,  M.  R. 
April,  1837»  there  was  an  order  that  Mrs.  Farr  should  answer 
separate  from  her  husband;  but  Grace  Bowen  had  assisted  in 
keeping  her  out  of  the  way,  so  that  no  process  could  be  served  to 
enforce  such  answer.  The  motion  of  Alfred  Farr  and  Grace 
Bowen  to  dismiss  the  bill,  for  want  of  prosecution,  was(  refused 
with  costs.     Ibid.  419. 

Notice  of  motion  to  dismiss  for  want  of  prosecution.  Replica* 
tion  filed  the  day  that  such  notice  was  served.  The  Court  said 
the  only  order  to  be  made  was  that  the  defendant  should 
have  the  costs  of  the  motion.  Attorney-General  v.  Cooper,  V.  C. 
November,  1838.    Ibid.  415. 
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Ja]y  22, 
1846. 


IN  THE  MATTER  OF  JOHN  WEBB,  ESQUIRE,  intheMatT 
A  SUPPOSED  LUNATIC.  Tsvll^'^' 

Lunatic. 

On  the  26th  of  April,  1846,  William  Frederick  Webb,  an  supposed  luua. 
infant,  by  Mary  Webb  his  mother  and  next  friend,  pre-  tic»  being  in  the 

,  ,        ,  ,  neighbourhood 

sented  a  petition  in  this  matter,  stating  that  the  supposed  of  Paris,  and 
lonatic  and  his  brother,  Frederick  Webb,  were  the  natural  pS^  of^mi- 
sons  of  Sir  John  Webb,  Baronet,  deceased  ;  and  that  the  ^^^^^,  ^°  ^'^^ 

'  country,  com- 

supposed  lunatic  was  entitled  to  real  estates  in  Yorkshire  mission  of 
and  Lincolnshire  for  his  life,  with  remainder  to  his  first  and  to°be^xec^d 
other  sons  successively  in  tail  male,  with  remainder  to  the  "  Middlesex. 

^  *  Commission 

said  Frederick  Webb  for  his  life,  with  remainder  to  the  ordered  to  issue 

said  Frederick  Webb^s  first  and  other  sons  successively  in  nation  of  wit- 
tail  male ;  and  that  the  said  estates  produced  a  gross  rental  ^J^ncw  PaS 
of  12,000/.  per  annum.  That  the  said  supposed  lunatic  The  carnage 
was  in  the  60th  year  of  his  age,  and  was  a  bachelor,  and  gion  should  be 
had  for  many  months  past  been  a  person  of  unsound  Sjjlj^^y^hom 
mind,  and  not  competent  to  manage  his  affiurs.    That  for  itismostiikeiy, 

1^*  -■  .,t  -Br^A^    Ml  .^  that  the  whole 

many  years  before,  and  up  to  the  year  1840,  the  said  sup-  truth  will  be 

posed  lunatic  resided  in  lodgings  in  the  Quadrant,  in  the  ^'in^qu^tions 
parish  of  St.  James,  in  the  city  of  Westminster,  and  had  *»  to  the  issu- 

ing  and  car- 

not  for  many  years  past,  if  ever,  had  any  other  place  of  nageof  com- 
abode  in  this  country.     That  up  to  the  year  1840  he  had  JSnaS?r^ 

resided  in  England,  but  that  in  that  year  he  went  to  France,  tions  are,  unless 
,  ,  ,        ,  under  peculiar 

and  had  ever  since  resided  abroad ;  and  that,  being  in  a  cu-cumstances, 

state  of  complete  mental  aberration,  he  had,  on  the  12th  ferr^'tomdit. 

November,  1845,  been  placed  in  an  establishment,  under  «"• 

the  direction  of  a  doctor  of  medicine,  at  Montmartre,  been^ingenerai, 

Paris.    That  on  the  4th  of  February,  1846,  the  said  Fre^  mlike  orfm,*** 

derick  Webb  died,  leaving  the  petitioner,  William  Frede-  ^^"^^^"^^ 

tend  the  execution  of  a  commission  of  lunacy  by  their  counsel  and  solicitors. 

The  proper  order,  in  cases  where  it  may  be  fit  to  gire  a  party  liberty  to 
carry  in  proposals  for  committees  of  the  person  and  estate,  is  to  direct  that 
the  Master  in  Lunacy — in  case  the  inquisition  should  be  returned,  finding  the 
lunacy — shall  not  piooeed  to  the  approval  of  committees  of  the  person  and 
estate  until  further  order. 

A  practice,  in  the  appointment  of  committees,  to  give  a  preference  to  the 
proposal  of  the  party  who,  upon  a  contest,  has  succeeded  in  obtaining  the 
carriage  of  a  connnission,  would  be  a  most  improper  practice. 

VOL.  II.  L 
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^     ^846.         rick  Webb,  his  eldest  son,  an  infant,  of  the  age  of  seven- 

In  thb  Mat-     teen  years.  That  on  the  19th  of  April,  1846,  the  said  John 

™uppow™'    Webb  was  removed  from  the  said  establishment  at  Mont- 

LuNATic.         martre,  and  placed  in  the  establishment  of  Doctors  Falret 

and  Voisin,  at  Yanves,  near  Paris,  where  he  then  was. 

The  said  petition  prayed  that  a  commission,  in  the  natmre  of 

a  writ  de  lunatico  inquirendo,  might  be  issued  to  inquire  of 

the  lunacy  of  the  said  John  Webb,  and  m^ht  be  directed 

to  such  persons,  and  executed  at  such  place,  as  to  the  Lord 

Chancellor  should  seem  fit. 

Caveats  had  been  entered  against  a  commission  of  lunacy 
issuing  in  this  matter,  on  behalf  both  of  John  Webb,  the 
supposed  lunatic,  and  the  West  of  England  Life  and  Fire 
Insurance  Office,  creditors  of  the  said  John  Webb.  Lord 
Lyndhurst  therefore  ordered,  that  all  parties  should  attend 
him,  on  the  matter  of  the  petition,  the  next  day  of  petitions, 
after  the  28th  April,  1846,  and  that  notice  thereof  should 
be  forthwith  given  to  the  solicitors  who  had  entered  the 
caveat  on  behalf  of  the  said  John  Webb,  and  also  to  the 
solicitors  who  had  entered  the  caveat  on  behalf  of  the 
aforesaid  company. 

On  the  6th  of  May,  1846,  Charles  Lewis,  the  secretary 
of  the  West  of  England  Life  and  Fire  Insurance  Company, 
presented  a  petition  in  this  matter  on  behalf  of  the  said 
company,  stating  certain  indentures  of  April,  1841,  by 
which  the  said  supposed  lunatic  demised  the  estates  afore- 
said to  trustees  for  the  term  of  150  years,  if  he  should  so 
long  live,  to  secure  to  the  said  company  a  sum  of  68,000/., 
advanced  to  the  said  John  Webb  by  way  of  mortgage ;  and 
that  as  a  further  security  for  the  said  sum  and  interest, 
various  policies  of  insurance,  which  had  been  effected  by  the 
said  John  Webb  and  other  persons  on  the  life  of  the  said 
John  Webb,  were,  by  different  indentures,  assigned  to 
trustees  on  behalf  of  the  said  company ;  and  that  the  said 
company  had,  in  exercise  of  powers  contained  in  their 
mortgage  deed,  also  effected  various  policies  of  insurance  on 
the  life  of  the  said  John  Webb ;  and  that  the  annual  pre- 
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minms,  payable  in  respect  of  all  the  said  policies  of  iDBurance,         1846. 
were,  according  to  the  terms  of  the  mortgage  deed,  charged  inthb'mat- 
upon  the  said  estates ;  and  that  the  annual  premiums,  pay-  "*  °'  ^"■» 

Ll  xi_  ••.,..  *.  ,  •  A8UPP08KD 

able  on  the  said  policies  of  msurance,  amounted  to  the  sum  Lunatic. 
of  2330/.,  and  the  yearly  interest  on  the  s«id  sum  of  58,0002. 
to  the  sum  of  2,900/.  And  the  said  petition  of  the  said 
Charles  Lewis  further  stated,  that  the  petition  of  the  said  W. 
F.  Webb  had  been  presented^  and  that  an  affidavit,  tending 
to  show  the  unsoundness  of  mind  of  the  said  John  Webb,  had 
been  filed  in  support  of  the  said  petition.  And  the  petition 
of  the  said  Charles  Lewis  prayed,  that  if  a  commission,  in 
the  nature  of  a  writ  de  lunatico  inquirendo,  should  be 
issued  to  inquire  of  the  lunacy  of  the  said  John  Webb,  the 
carriage  of  the  said  commission  might  be  committed  to  the 
said  petitioner,  Charles  Lewis,  on  behalf  of  the  said  com- 
pany, or  otherwise  that  such  other  order  should  be  made 
as  to  the  Lord  Chancellor  should  seem  meet,  for  the 
purpose  of  providing  for  the  safety  of  the  person  and  estate 
of  the  said  supposed  lunatic,  and  at  the  same  time  main- 
taining and  protecting  the  interests  of  the  said  West  of 
Enghtnd  Life  and  Fire  Insurance  Company. 

These  two  petitions,  of  William  Frederick  Webb  and 
the  West  of  England  Life  and  Fire  Insurance  Company, 
came  on  to  be  heard  before  Lord  Lyndhurst  on  the  29th 
of  May,  1846,  when  an  order  for  a  commission  of  lunacy  was 
strongly  opposed  on  behalf  of  the  said  John  Webb,  the 
supposed  lunatic;  and  Clara  Julia  Webb,  a  natural  daughter 
of  the  supposed  lunatic,  made  an  affidavit,  stating  it  was 
true  that  in  the  month  of  November,  1845,  the  said  John 
Webb  being  then  in  Paris,  fell  ill,  and  that  his  mind 
became  so  much  affected,  that  his  medical  attendant,  with 
the  sanction  of  his  banker,  judged  it  expedient  to  have  him 
removed  from  his  then  residence  to  a  Maison  de  Sant^,  at 
Montmartre,  since  which  time  he  had  been  removed  to  the 
Maison  de  Sant^,  at  Yanves:  but  that  she  deprecated  a 
commission  of  lunacy  as  premature  and  unnecessary,  until 
a  greater  lapse  of  time  should  have  more  fully  established 

l2 
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1846.         the  incurable  nature  of  the  said  John  Webb's  makdy ;  and 
•^        ^        ' 
In  the  Mat.     the  Said  Clara  Julia  Webb,  by  her  affidavit,  further  stated, 

"*jyp'JJJ^""^   that  there  were  improved  symptoms  in  the  ease  of  the  said 
Lunatic.  Jofan  Webb,  which  had  raised  hopes  in  her  that  his  mental 

malady  was  not  incurable,  and  that  her  belief  was,  that  if 
he  was  allowed  to  remain  tranquil,  in  his  then  state  of  re- 
tirement, and  guarded  by  the  cares  which  then  sorrounded 
him,  there  would  be  a  most  material  improvement  in,  if  not 
a  complete  cure  of,  his  mental  disease,  and  that  it  was  her 
belief  that  the  knowledge  of  a  conmussion  of  lunacy  havii^ 
been  issued  against  him,  would  have  a  most  prejudicial  eflect 
upon  his  mind. 

Lord  Lyndhurst  ordered  that  the  further  hearing  of  the 
said  petitions  should  stand  over  until  the  day  preceding  the 
last  seal  before  the  long  vacation  (a). 

On  the  17th  of  July,  1846,  the  said  Clara  Julia  Webb, 
an  infant,  by  Sir  Samuel  Scott,  Bart.,  her  next  friend,  also 
presented  a  petition  in  this  matter  stating,  that  she  was  of 
the  age  of  nineteen  years,  and  that  from  her  earliest  recol- 
lection, she  had  been  domiciled  and  lived  with  the  said 
John  Webb,  and  that  she  had  been  always  called,  by  the 
said  John  Webb,  his  daughter,  and  treated  by  him  and  in- 
troduced to  his  friends  as  such,  and  had  every  reason  to 
believe,  and  did  believe,  that  she  was  the  daughter  of  the 
said  John  Webb,  having  ever  received  from  him  the  care 
and  attention  of  a  kind  and  fond  father,  and  that  she  had 
been  brought  up  and  educated  by  the  said  John  Webb,  and 

Order  that  the  (a)  L.  C.  29th  May,  1846.  In  the  to  the  said  John  Webb,  at  the  es- 

m^cal  »^«n»  matter  of  John  Webb,  Esq.,  a  Bup-  Ublishmcnt  of  Doctors  Fah^t  and 

on  the  part  of  P^s^d  lunatic,  [Lord  Lyndhurst  at  Voisin,  at  Vanves,  near  Paris,  in 

the  petitioner,  the  same  time]  ordered  that  in  the  the  kingdom  of  France ;  or  at 

thonld  haire  meantime  medical  men,  to  be  nomi-  such  place  as  he  might  happen  to 

tuppoaed  luna-  °**®d  on  the  part  of  the  said  peti-  be,  for  the  purpose  of  their  making 

tic,  at  an  esta-  tioner  William  Frederick  Webb,  such  an  examination   as  would 

blithment  near    should  be  at  liberty  to  have  access      enable  them  to  give  evidence,  if 
*  anSt  or  at  «  *  « 

•uch  pkce  as  he  necessary,  as  to  the  sUte  of  the 

might  happen  to  be,  for  the  purpose  of  said  John  Webb's  mind,  and  com- 

their  making  tachanezamination  as  would  petency  to   the  management  of 

enable  them  to  give  evidence,  if  neces-  u;,«.«ir  «„^  i.;.  „ir.:^ 

tary,  as  to  the  state  of  the  lunatic's  mind.  *'^"^««"  *^^  *^  »^""- 
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had  rarely  been  separated  from  him,  and  that  when  she  had        l^^^- 
been  so  separated  from  him,  the  said  John  Webb,  the  in-  is  the  Mat- 
terrak  of  such  separation  had  never  been  of  long  duration,  ™uppoiwd"*' 
and  had  been  occasioned  solely  by  the  necessity  or  pro-  Lunatic. 
priety  of  placing  her  at  school ;  and  the  petition  of  the  said 
Clara  Julia  Webb  prayed,  that  if  a  commission,  in  the 
nature  of  a  writ  de  lunatico  inquirendo,  should  be  issued 
to  inquire  of  the  lunacy  of  the  said  John  Webb,  the 
carriage  of  such  commission  might  be  committed  to  the 
charge  of  the  said  Clara  Julia  Webb,  or  to  the  said  Sir 
Samuel  Scott  on  her  behalf. 

An  affidavit  of  Mr.  Walford  stated  that  in  the  year 
1840,  he  had,  as  the  solicitor  of  the  said  John  Webb,  pre- 
pared his  will,  and  that  the  same  was  then  in  his  (Mr. 
Walford's)  custody,  and  that  under  such  will  the  said  Clara 
Julia  Webb  was  residuary  legatee. 

The  three  petitions  were  now  heard,  and  the  propriety  of 
issuing  a  commission  forthwith  was  no  longer  questioned, 
and  the  only  point  argued  was  as  to  the  carriage  of  it — 
whether  the  said  commission  for  inquiring.into  the  lunacy 
of  the  said  John  Webb  should  issue  at  the  instance  of 
Wflliam  Frederick  Webb,  the  remainderman ;  or  of  the 
West  of  England  Life  and  Fire  Insurance  Company,  incum- 
brancers upon  the  lunatic^s  life  estate ;  or  of  Clara  Julia 
Webb,  his  natural  daughter. 

Mr.  Romitty  and  Mr.  Busk,  in  support  of  the  petition  of 
W.  F.  Webb. 

Mr.  Bacon  and  Mr.  Prior^  in  support  of  the  petition  of 
the  West  of  England  Life  and  Fire  Insurance  Company, 
asked,  if  the  Company  had  not  the  carriage  of  the  com- 
mission, then  that  they  might  be  at  liberty  to  attend  the 
execution  of  the  commission. 

Mr.  James  Parker  and  Mr.  Walford,  in  support  of  the 
petition  of  Clara  Julia  Webb,  also  asked,  if  she  had  not 
the  carriage  of  the  commission,  that  she  might  neverthe- 
less be  at  liberty  to  attend  the  execution  of  the  commis- 
sion.     They,  moreover,  referring  to  the   10th  General 
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^     ^g^^*         Order  in  Lunacy  of  October,  1842  (a),  asked,  in  case  the 
In  thb  Mat-    unsoundness  of  mind  was  found,  that  Clara  Julia  Webb 
rruppow""'  ™8***  ^  **  liberty  to  lay  proposals  before  the  Master  for 
Lunatic.         the  appointment  of  committees  of  the  person  and  of  the 
estate.    They  suggested  that  it  was  the  practice  of  Uie 
Masters  in  Lunacy  in  the  appointment  of  committees,  to 
give  a  preference  to  the  proposal  of  the  party  who,  after  a 
contest,  had  succeeded  in  getting  the  carriage  of  ihe  com- 
mission, unless  the  particular  case  afibrded  some  reason 
why  the  practice  should  not  be  followed. 

The  Lord  Chancellor  said  that  the  supposed  lunatic 
being  in  the  neighbourhood  of  Paris,  and  having  no  place 
of  residence  in  this  country,  he  should  order  the  com- 
mission   of   lunacy    to    be    executed    in    Middlesex  (6). 


Caaes  in  which 
commission  of 
lunacy  issued, 
the  lunatic  be- 
ing abroad. 


(a)  See  Re  iVestbrooh,  vol.  1, 
page  224  of  the  present  work, 
where  the  lOth  General  Order  in 
Lunacy,  of  the  a7th  October, 
1842,  is  printed. 

(d)  Mr.  Cartledge,  some  time 
since,  was  so  good  as  to  com- 
municate to  the  author  the  notes 
of  the  two  ensuing  cases. 

Re  Richard  Stevens,  5th  Jan. 
181 9f  residing  temporarily  in 
France.  A  commission  directed 
to  issue,  and  to  be  executed  at 
the  place  where  the  lunatic  resided 
in  England. 

Re  Qeorge  Lyon,  1836,  residing 
at  Nice.  Ck)mmi8sion  directed  to 
issue  into  Middlesex,  and  to  be 
executed  there. 

The  earliest  instances,  with 
which  the  author  has  met,  of  a 
commission  of  lunacy  being  is- 
sued, where  the  lunatic  was 
abroad,  are  two  cases  before  Lord 
Hardwicke.  One  case  is  the  mat- 
ter of  Halse,  November,  1743, 
cited  2  Yes.  Sen.  403,  and  Ambler, 
1 10,  (who  however  has  HodseU  in- 


stead of  HaUe,)  and  Goxe's  MSS. 
D.D.,  p.  123.  According  to  Yes. 
Sen.  and  to  Ambler,  the  mother 
of  the  lunatic,  who  was  an  in&nt, 
had  carried  him  to  Antwerp;  and 
the  commission  was  ordered  to  be 
executed  in  Middlesex,  because 
he  was  traced  to  and  last  seen  al 
Mile  End.  There  seems  to  have 
been  no  estate  in  England,  but  a 
real  estate  in  Jamaica.  Coxe 
says,  that  upon  the  question 
whether  a  commission  of  lunacy 
could  be  granted  where  the  lunatic 
is  out  of  the  kingdom,  a  case  was 
cited  of  one  HaUet  where  it  was 
said  to  have  been  done,  though  it 
appeared  that  the  lunatic  was  al 
Jamaica;  and  that  the  commission 
directed  that  the  jury  should  be  of 
the  county  where  the  lunatic  last 
lived :  but  upon  looking  into  the 
proceedings  in  that  case,  it  did 
not  with  any  clearness  appear  to 
be  so.  The  other  case  is  Ex  parte 
Southcote,  August,  1751,  2  Yes. 
Sen.  401 ;  Amb.  110;  and  Coxe's 
MSS.  D.D.  123.     In  that  case 
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That  under  the  circumstances  a  commission  must  issue  for  1846. 
the  examination  of  witnesses  in  or  near  Paris.  That  the  ih  thb  Mat- 
inquiry  could  scarcely  be  satisfactory  without  the  testimony  "*  ®'  w«bb, 
of  persons  resident  there,  mostly  foreigners.  That  the  Lunatic. 
only  matter,  which  had  been  discussed  before  him,  was — 
who  should  have  the  carriage  of  the  commission.  That,  in 
general,  the  preference  was  given  to  the  nearest  relation, 
but  then  such  preference  was  only  given,  caster b  paribus. 
There  must  be  no  reason  to  suspect  that  the  nearest  rela- 
tion applying  for  the  commission,  was  less  disposed  than 
some  other  applicant  to  promote  the  inquiry.  That  here 
the  alleged  lunatic  was  illegitimate,  and  had  never  been 
married;  that  in  law,  therefore,  he  had  no  relations;  he  had 
however,  natural  relations.  His  nearest  natural  relation 
was  dara  Julia  Webb,  who,  as  it  appeared  by  the  affidavits, 
was  his  daughter,  and  who  had  been  brought  up  and  ac- 
knowledged by  him  as  such,  and  who  was  moreover  sole 
residuary  legatee  under  a  will  executed  by  him  several  years 
ago.  That  the  next  natural  relation  was  the  supposed 
lunatic's  nephew,  W.  F.  Webb,  the  son  of  his  deceased 
brother  Frederick  Webb,  and  who  was  entitled  in  remain- 
der to  the  large  real  estates  of  which  the  supposed  lunatic 
was  the  tenant  for  life.  That  three  petitions  had  been 
presented  in  the  matter.  First,  the  petition  of  W.  F. 
Webb,  presented  the  25th  April  last,  stating  that  his 
unde  the  said  John  Webb,  had  been  for  some  months  of 
unsound  mind  and  not  competent  to  manage  his  afibirs, 
and  praying  that  a  commission  might  issue.    Next  the 

the  alleged  lunatic  was  at  Saint  payments  and  other  cases :  and  it 

Tenant  in  French  Flanders.   Lord  was  better  to  do  so  there,  than  to 

Hardwicke  said  (3  Yes.  Sen.  40/),  find  out  the  country  where  be  last 

that  as  to  the  consideration  into  was,  or  the  nearest   county  in 

what    county    the     commission  England  to  Saint  Venant :  that 

should   be   directed,  he  was  of  being  of  use — as  greater  part  of 

opinion  that  it  ought  to  issue  into  the  inquiry  related  to  the  estate  in 

Essex,  for  there  was  the  mansion  Essex,  where  the  mansion  house 

house  which  was  supposed  to  be  and  gpreater  part  of  the  estate  was 

the  place  of  residence,  and  was  situate, 
considered  as  such,  as  in  parochial 
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ig^g-  ^  petition  of  the  West  of  England  Life  and  Fire  Insurance 
In  the  Mat-  Office,  presented  the  5th  of  May  last,  stating  that  affi- 
™  Pro«""'  ^^»^  *^  ^«°  fi'^d  ^^  support  of  W.  F.  Webb's  peti- 
LuNATic.  tion,  tending  to  show  the  unsoundness  of  mind  of  the  said 

John  Webb,  and  praying  that  if  a  commission  was  issued 
the  said  Company  might  have  the  carriage  of  it.  Lastly, 
the  petition  of  John  Webb's  natural  daughter,  the  said 
Clara  Julia  Webb,  presented  the  17th  of  July,  stating  no 
opinion  as  to  the  condition  of  the  said  John  Webb*s  mind, 
but  praying  if  any  commission  was  issued,  that  she  might 
have  the  carriage  of  it.  That  this  young  lady  had,  how- 
ever, made  an  affidavit  in  opposition  to  the  petition  of  W. 
F.  Webb,  deprecating  any  commission  as  premature  and 
unnecessary,  and  holding  out  hopes  of  a  complete  cure,  or 
at  least  most  material  improvement.  That,  as  he  under- 
stood, it  was  in  great  measure  in  consequence  of  this  affidavit 
that  the  hearing  of  the  two  petitions  had  been  adjourned 
by  Lord  Lyndhurst.  That  the  opinion  expressed  in  this 
affidavit,  had  not  been  borne  out  by  the  event.  That  the 
suggestion  that  the  malady  was  of  a  temporary  nature,  and 
that  a  recovery  (at  least  in  any  short  space  of  time)  was 
probable,  had  turned  out  to  be  erroneous.  That  it  was  not 
now  denied  that  it  was  expedient,  to  issue  a  commission  to 
inquire  into  the  alleged  unsoundness  of  mind,  at  the  time 
when  W.  F.  Webb's  petition  was  presented.  That  it 
would  have  been  as  well  had  the  adjournment  not  taken 
place.  That  it  appeared  to  him  that  the  said  Clara  Julia 
Webb  was  indiq)osed  (possibly  from  no  improper  motives) 
to  admit  that  her  father  was  a  fit  subject  for  a  commission. 
Under  these  circumstances  apply  the  rule  governing  cases 
of  this  kind  to  the  claims  of  the  daughter  and  of  the 
nephew.  That  the  rule  was  that  the  carriage  of  the  com- 
mission should  be  given  to  that  party,  by  whom  it  was  most 
probable  that  the  whole  truth  would  be  brought  out  (a). 

(a)  In  Re  WhUtaker,  4  MyL  &  tween  the  wife  and  the  brother 
Cr.  441,  the  contest  for  the  car-  of  the  lunatic.  The  fact  of 
riage  of  the  commission  was  be-      the  insanity  was  not   disputed. 
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That  He  could  entertain  no  doubt  that  there  was  more         1846. 

V 


chance  of  the  truth  being  elicited  by  the  nephew,  who,   is  thb  Mat- 
from  the  position  in  which  he  stood  with  reference  to  the  "*  °'  Wbbb, 

*  ^  ^  .  A  8UPP08KD 

estates,  had  a  sufficient  and  important  interest  in  the  nmt-  Lunatic. 
ter,  than  by  the  daughter.  That  there  remained  the  peti- 
tion of  the  West  of  England  Life  and  Fire  Insurance  Com- 
pany. That  the  nephew  and  remainderman  having  already 
presented  his  petition,  any  petition  by  parties  who  were 
only  incumbrancers  on  the  supposed  lunatic^s  estates  was, 
in  his  judgment,  wholly  uncalled  for.  Incumbrancers  and 
creditors  should  not  come  forward,  unless  members  of  the 
family  declined  to  take  proceedings.  That  strangers  were 
looked  at  with  jealousy,  whether  the  struggle  was  for  the 
issuing  of  the  commission  or  the  caniage  of  it.  That  in 
questions  as  to  the  issuing  and  carriage  of  commissions  of 
lunacy,  relations  were,  unless  under  peculiar  circumstances, 
always  preferred  to  creditors.  That  under  the  circum- 
stances he  could  not  regard  the  Company  any  more  than 
as  mere  strangers  (a).  That  the  petition  of  the  West  of 
England  Life  and  Fire  Insurance  Company  must,  there- 
fore, be  dismissed  with  costs.     That  the  result  was  that 

The,  only  question   was    as    to  affinnative  lay  with  the  brother, 

the   period  to  which  it  should  he  was  therefore  of  opinion  that 

be  carried  back.    The  lunatic  had  the  brother  should  have  the  car- 

made  a  will  in  the  wife's  favour,  riage  of  the  commission, 
at  a  time  when,  as  the  brother  as-         (a)  In  Ex  parte  Persse,  1  Moll. 

serted,  the  lunacy  had  actually  219^  Sir  Anthony  Hart  said,  he 

commenced.    Lord  Cottenham—  observed  that  the  petition  there 

after  observing  that  the  law  re-  was  not  the  petition  of  one  of  the 

quired  that  the  period  at  which  next  of  kin  of  the  supposed  lu- 

the  lunacy  commenced  should  be  natic.      That  a  stranger    might 

ascertained,  and   that  the  jury  present  a  petition.    So  might  the 

were   bound   to  ascertain    such  Attorney-General.    But  when  the 

period — added  that  the  wife,  how-  petition  was  not  by  the  nearest 

ever,  who  denied  or  questioned  relations,  the  Court  looked  at  it 

the  unsoundness  of  her  husband's  with  particular  jealousy:   for  it 

mind  at  the  time  when  he  made  implied   that   the  persons,  who 

his  will,  had  an  interest  in  not  ought  to  protect  the  lunatic,  neg- 

carrying  the  lunacy  so  far  back  lected  their  duty. 
as  the  date  of  the  will ;  and  as  the 
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184«^^  W.  F.  Webb  most  have  the  earriage  of  the  oommiflsioii/ 
In  thb  Mat-  That  applications  had  been  made  on  behalf  of  the  West  of 
™u S^""'  England  Life  and  Fire  Insaranoe  Company,  and  of  Clara 
Lunatic.  Julia  Webb,  for  liberty  to  attend  the  execution  of  the  com* 
mission.  That  from  the  nature  of  an  inquisition  in  lunacy,  a 
compliance  with  applications  of  this  kind  was  entirely  in  the 
discretion  of  the  Lord  ChanceUor.  That  there  ^n»  no  legal 
right  to  be  present.  That  where  such  applications  were 
granted,  they  often  increased  the  costs  of  the  proceedings 
by  enlarging  and  prolonging  the  inquiry,  even  when  the 
parties  paid  their  own  exp^ise  of  their  attendance.  That 
be  believed  that  there  had  been  in  general  a  reluctance  to 
make  orders,  giving  parties  liberty  to  attend  the  execution 
of  a  commission  of  lunacy  by  their  counsel  and  solicitorB. 
That  there  were,  however,  cases,  and  the  present  seemed 
to  be  one,  in  ^ich  there  was  more  probability  that  all  the 
facts  connected  with  the  unsoundness  of  mmd  would  be 
brought  out,  if,  besides  the  solicitors  and  counsel  of  the 
alleged  lunatic,  the  solicitorB  and  counsel  of  other  parties 
were  present.  That  in  such  cases,  being  at  the  same  time 
satisfied  that  there  was  no  motive  but  fair  and  impartial  in- 
vestigation, he  felt  disposed  to  give  permission  to  attend  to 
a  party,  who  either  had  an  interest  in  the  finding,  or  who 
was  a  near  relation.  That  he  should,  therefore,  order 
that  both  the  West  of  England  Life  and  Fire  Insurance 
Company,  and  Clara  Julia  Webb,  should  be  at  liberty  to 
attend  the  execution  of  the  commission  (a).  That  the  for- 
mer, must,  however,  attend  at  their  own  expense,  as  their 
presence  was  not  likely  to  be  of  such  utility  in  the  investi- 
gation as  would  warrant  him  in  throwing  the  costs  of  it 
upon  the  lunatic's  estate.    The  costs  of  Clara  Julia  Webb 

(a)  l*here  are  some  cases  in  the  execution  of  the  commission 

which,  according  to  the  reports,  was  granted.    These  cases  will  be 

an  undertaking  to  abide  by  the  more  conveniently  noticed  In  a 

result  of  the  inquisition,  has  been  future    number   of   the   present ' 

imposed  as  the  condition  upon  work, 
which  the  permission  to  attend 
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he  should  reserve.  That  then  it  was  asked,  with  reference  ^^^^ 
to  the  10th  General  Order  in  Lunacy  of  October,  1842,  InthsMat- 
that  Clara  Julia  Webb  might  be  at  liberty  to  propose  ™^^""' 
before  the  Master  committees  of  the  person  and  of  the  liVNAnc. 
estate.  That  there  were  cases  in  which  an  adherence  to 
such  General  Order  plainly  might  lead  to  much  inconve- 
nience. That,  for  instance,  it  plainly  might  lead  to  much 
inconvenience  if,  where  the  finding  of  the  inquisition  was 
disputed,  and  before  the  unsoundness  of  mind  was  finally 
determined,  committees  of  the  person  and  estate  were 
appointed,  who,  after  all,  might  not  be  wanted.  The  result 
might  be  that  much  trouble  and  expense  had  been  unneces- 
sarily incurred.  Here,  it  was  true,  there  seemed  little  uncei^ 
tainty  as  to  what  would  be  the  finding.  But,  notwithstand- 
ing that,  he  could  not  now  make  the  order  that  was  asked. 
That  in  his  opinion  a  prospective  order,  an  order  founded 
on  the  supposition,  probable  as  it  was,  of  the  lunacy  being 
found,  would  be  premature  and  irregular.  That  the  proper 
order  in  cases  of  this  kind,  where  it  might  be  fit  to 
give  a  party  liberty  to  carry  in  proposals  for  committees 
of  the  person  and  estate,  was  that  the  Master  in  Lunacy 
should  be  directed,  in  case  the  inquisition  should  be  re- 
turned, finding  the  lunacy,  not  to  proceed  to  the  approval 
of  committees  of  the  person  or  estate  until  further  order. 
That  it  had  been  suggested  at  the  bar  that  it  was  the 
practice  of  the  Masters  in  Lunacy  in  the  appointment  of 
committees,  unless  there  was  some  special  reason  for  not 
following  the  practice  in  the  particular  case,  to  give  a  prefer- 
ence to  the  proposal  of  the  party  who,  upon  a  contest,  had 
succeeded  in  obtaining  the  carriage  of  the  commission. 
That  he  had  never  heard  of  such  a  practice.  That  if  such  . 
a  practice  existed,  which  he  could  not  believe,  it  was  a  most 
improper  practice,  and  he  certainly  should  not  sanction  it. 


Wednesday  the  22nd  day  of  July,  in  the  10th  year  of  the  reign 
of  Her  Majesty  Queen  Victoria,  and  in  the  year  1846.-- In  the 
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1846.  matter  of  John  Webb,  Esq.  a  supposed  lunatic.  Whereas  WOlianf 
In  tbr  Mat-  ^'^d^^k  Webb  of  Barningham  Rectory,  in  the  county  of  Suffolk, 
TSB  OF  WsBB,  Esq.,  an  infant,  by  Maiy  Webb  of  Hampton  Court,  in  the  county 
Lwflnc  "  ®^  Middlesex,  widow,  his  mother  and  next  friend,  did  on  the  25th 
day  of  April  last  prefer  his  petition  to  the  late  Lord  Chancellor, 
stating  as  therein  is  stated,  and  praying  that  a  commission  in  the 
nature  of  a  writ  de  lunatico  inquirendo  might  be  issued  to  inquire 
of  the  lunacy  of  the  said  John  Webb,  and  might  be  directed  to 
such  persons  and  executed  at  such  places  as  to  the  Lord  Chan- 
cellor should  seem  fit :  And  whereas  Charles  Lewis,  of  the  city  of 
Exeter,  Esq.,  the  secretary  of  the  Society  or  Partnership,  cdled 
the  West  of  England  Life  and  Fire  Insurance  Company,  for  and 
on  behalf  of  the  said  company,  did,  on  the  5th  day  of  May  last, 
prefer  his  petition  to  the  late  Lord  Chancellor,  stating  as  therein 
is  stated,  and  praying,  if  a  commission  in  the  nature  of  a  writ 
de  lunatico  inquirendo,  to  inquire  of  the  lunacy  of  the  said 
John  Webb,  should  be  ordered,  that  the  carriage  of  the  said 
commission  might  be  committed  to  the  petitioner  on  behalf  of 
the  said  company,  or  otherwise  that  such  other  order  might  be 
made  for  the  purpose  of  providing  for  the  safety  of  the  person 
and  estate  of  the  said  supposed  lunatic,  and  at  the  same  time 
maintaining  and  protecting  the  interests  of  the  West  of  England 
Life  and  Fire  Insurance  Company,  with  reference  to  the  matters 
in  the  petition  mentioned,  as  to  the  Lord  Chancellor  should  seem 
meet :  And  whereas  Clara  Julia  Webb,  residing  at  Vanves  near 
Paris,  in  the  kingdom  of  France,  spinster,  an  infant  of  the  age 
of  19  years,  by  Sir  Samuel  Scott  of  Cavendbh  Square,  in  the 
county  of  Middlesex,  Baronet,  her  next  friend,  did  on  the  1 7th 
day  of  July,  instant,  prefer  her  petition  to  me  stating  as  therein 
is  stated,  and  praying,  if  I  should  be  pleased  to  issue  a  com- 
mission in  the  nature  of  a  writ  de  lunatico  inquirendo,  to  inquire 
of  the  lunacy  of  the  said  John  Webb,  that  the  carriage  of  such 
commission  might  be  committed  to  the  charge  of  the  petitioner, 
or  to  the  said  Sir  Samuel  Scott,  on  behalf  of  the  petitioner,  or 
that  I  would  be  pleased  to  make  such  farther  and  other  order  in 
.  the  premises  as  to  me  should  seem  meet,  regard  being  had  to  the 
circumstances  in  the  petition  stated.  Whereupon  all  parties 
concerned  were  ordered  to  attend  the  late  Lord  Chancellor,  on 
the  matter  of  the  said  two  first-mentioned  petitioners  on  the  then 
next  day  of  petitions,  whereof  notice  was  to  be  given  forthwith, 
and  the  said  petitions  having  been  in  hearing  before  the  late  Lord 
Chancellor  on  the  29th  day  of  May  last,  and  having  stood  over 
until  this  day ;  and  the  said  petition  of  the  said  Clara  Julia  Webb 
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IftYiDg  been  since  presented  to  me,  and  I  having  by  my  order  1646. 
directed  that  the  same  should  come  on  to  be  heard  at  the  same  ,  '« 
ome  and  together  with  the  said  two  first-mentioned  petitions :  tbr  of  Wbbb, 
And  the  said  three  seyeral  petitions  coming  on  to  be  heard  before  f^  "wtosbd 
me  on  this  day  accordingly,  in  the  presence  of  Mr.  Romilly,  and 
Mr.  Busk,  of  counsel  for  the  petitioner  William  Frederick  Webb, 
of  Mr.  Bacon  and  Mr.  Prior,  of  counsel  for  the  said  Charles 
Lewis,  and  of  Mr.  James  Parker,  and  Mr.  Walford,  of  counsel 
for  the  said  Clara  Julia  Webb,  and  for  the  said  John  Webb : 
Now  upon  hearing  the  said  three  several  petitions  and  the  follow- 
ing affidavits,  that  is  to  say,  &c.,  read,  and  what  was  alleged  by 
the  counsel  aforesaid,  and  having  by  my  order  of  even  date  here- 
with dismissed  the  petition  of  the  said  Charles  Lewis,  I  do  think 
fit  and  hereby  order  that  a  commission  in  the  nature  of  a  writ  de 
lunatioo  inquirendo  do  issue  at  the  instance  of  the  said  petitioner 
William  Frederick  Webb,  to  inquire  of  the  lunacy  of  the  said 
John  Webb,  who  is  now  residing  in  the  establishment  of  Doctors 
Falret  and  Voisin,  at  Vanves  near  Paris,  in  the  kingdom  of 
France,  and  that  such  commission  be  directed  to  Frauds  Barlow, 
and  Edward  Winslow,  Esquires,  the  Masters  in  Lunacy,  or  one 
of  them,  and  that  the  same  be  executed  in  the  county  of  Middle- 
sex, and  that  a  good  jury  of  such  county  be  returned  to  inquire 
of  his  lunacy ;  And  I  do  hereby  further  order  that  the  said  Clara 
Julia  Webb  be  at  liberty  to  attend  the  execution  of  the  said 
commission  by  her  counsel  and  sotidtor,  and  that  due  notice  of 
the  time  and  place  of  executing  the  said  commission  be  given  to 
Messrs.  Walfords,  her  soHcitors.  But  I  do  reserve  the  con- 
sideration of  her  costs,  chains,  and  expenses,  inddent  to  such 
attendance.  And  I  do  hereby  further  order  that  the  said  Charles 
Lewis  be  at  liberty  to  attend  the  execution  of  the  said  commis- 
sion by  his  counsel  and  solidtor,  but  I  do  hereby  direct  that 
such  attendance  be  at  his  own  cost,  and  that  due  notice  of  the 
time  and  place  of  executing  such  commission  be  given  to  Messrs. 
Downea,  Gamlen,  and  Scott,  his  solidtors :  And  I  do  think  fit  and 
hereby  further  order  that  immediately  after  the  said  commission 
of  luna<7  shall  have  passed  the  great  seal,  a  commission  do  issue 
for  the  examination  of  witnesses  residing  in  and  near  Paris,  in  the 
kingdom  of  France,  and  that  the  solicitor  for  the  said  John 
Webb  do,  in  eight  days  after  the  teste  of  the  said  commission  of 
lunacy,  join  and  strike  commissioners'  names  with  the  solidtors  of 
the  petitioner  William  Frederick  Webb,  and  in  default  thereof  I  do 
hereby  further  order  that  the  petitioner,  W.  F.  Webb,  do  have  such 
commiasion  directed  to  his  own  commissioners,  and  I  do  hereby 
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1846.         fbrtlier  order  and  direct  that  the  Bfastcn  in  Lonacy,  or  either  of 

jjj  YBB  MatT   ^1><^™>  ^  ^^^  proTided  the  inqoisitioa  shall  be  retained  in  this 

nm  aw  Wna,    matter,  finding  the  lunacy  or  nnaonndness  of  mind  of  the  said 

Lu^^Tnc^*^       John  Webb,  proceed  to  the  approval  of  oommittccs  of  hia  petaoH 

or  estate  until  my  fnrther  order. — Cottenham,  C. 


The  present  is  the  second  instance  only,  in  which  a  commission 
has  been  issued  for  the  examination  of  witnesses  abroad  in  the 
matter  of  a  supposed  lunatic.  The  first  instance  was  in  1845 ;  a 
commission  for  that  purpose  was  then  issued  in  the  matter  of 
Woodcock. 

The  ensuing  documents,  with  the  aooompanying  informatioDy 
have  been  communicated  to  the  author  by  his  frienid  Mr.  Cartledge. 
The  commit-  The  Commission  to  examine  Witnesses  at  Phris. — ^Victoria,  by 

•ion  to  ex.         the  Grace  of  God  of  the  United  Kingdom  of  Great  Britain  and 
atPtris.  Ireland  Queen,  Defender  of  the  Faith,   to  Thomas  Pickford, 

Esquire,  Her  Britannic  Majesty's  Consul  at  Fbxib,  in  the  King- 
dom of  France,  and  Charles  Henry  Okey,  Esquire,  counsel  to 
the  British  Embassy  at  Paris  aforesaid,  greeting:  Whereas  by 
Tirtne  of  our  commission  in  the  nature  of  a  writ  de  lunatico  inqui- 
rendo,  bearing  teste  at  Westminster,  the  4th  day  of  August,  in 
the  10th  year  of  our  reign,  we  have  assigned  our  beloTed  Francis 
Barlow,  Esquire,  and  Edward  Winslow,  Esquire,  the  ^fasten  in 
Lunacy,  or  one  of  them,  to  inquire  by  the  oaths  of  good  and 
lawful  men  of  our  county  of  Middlesex,  amongst  other  thbgs, 
whether  John  Webb,  formerly  of  Worlaby,  in  the  county  of 
Lincoln,  afterwards  of  the  Quadrant,  in  the  parish  of  St.  James, 
in  the  dty  of  Westminster,  but  now  an  inmate  of  the  establish- 
ment kept  by  Doctors  Falret  and  Voisin,  at  Vanves,  near  Paris 
aforesaid,  is  a  lunatic,  or  enjoys  lucid  intervals,  so  that  he  is  not 
sufficient  for  the  government  of  himself,  his  manors,  messuages, 
lands,  tenements,  goods,  and  chattels,  and  if  so  from  what  time, 
after  what  manner,  and  how ;  Know  ye  that  we  in  confidence  of 
your  prudence  and  fidelity  have  appointed  you,  and  by  these 
presents  do  give  unto  you  and  each  of  you  full  power  and  autho- 
rity dHigently  to  examine  all  witnesses  whomsoever,  upon  certain 
interrogatories  to  be  exhibited  to  you  or  one  of  you  in  the  matter 
of  John  Webb  a  supposed  lunatic,  now  pending  before  our  Lord 
High  Chancellor,  being  entrusted  by  virtue  of  our  sign  manual 
with  the  care  and  commitment  of  the  custody  of  the  persons  and 
estates  of  persons  found  idiot,  lunatic,  or  of  unsound  mind :  And 
therefore  we  command  you,  and  each  of  you,  that  at  certain  days 
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and  places  to  be  appointed  by  yon  or  one  of  you  for  tbat  purpose,  1846. 
you,  or  one  of  you,  do  cause  the  said  witnesses  to  come  before  yon  i^tbeMat- 
or  one  of  you,  and  then  and  there  examine  each  of  them  apart,  tbb  of  Wbbb, 
upon  the  said  interrogatories  on  their  respective  corporal  oaths  to  ^^^«>»"> 
be  first  taken  before  yon  or  one  of  you  upon  the  Holy  Evangelists, 
or  in  such  other  solemn  manner  as  is  most  binding  on  their  con- 
sciences ;  and  that  you  or  one  of  you  do  take  such  their  examina- 
tions and  reduce  them  into  writing  in  the  English  language  on 
parchment ;  and  when  yon  or  one  of  you  shall  have  so  taken  them, 
you  or  one  of  you  are  to  send  the  same  to  ns  in  our  Chancery 
without  delay  wheresoever  it  shall  then  be,  closed  up  under  your 
seals  or  the  seal  of  one  of  you  with  the  said  interrogatories  and 
this  writ,  and  also  a  certificate  in  what  manner  the  oath  is 
administered  to  such  witness  or  witnesses  who  cannot  speak  or 
understand  the  English  language.  And  we  further  command 
you  and  each  of  you  that  before  either  of  you  act  in  or  be  present 
at  the  swearing  or  examining  any  witness  or  witnesses,  you  do 
severally  take  the  oath  first  specified  in  the  schedule  hereunto 
annexed,  and  we  give  each  of  you  fiill  power  and  authority  to 
administer  such  oath  to  the  other  of  you  upon  the  Holy  Evan- 
gelists. And  we  further  command  that  all  and  every  the  clerk 
or  clerks  employed  in  taking,  writing,  transcribing,  or  engrossing 
the  deposition  or  depositions  of  witnesses  to  be  examined  by 
virtue  of  these  presents  shall,  before  he  or  they  be  permitted  to 
act  as  derk  or  clerks  as  aforesaid,  or  be  present  at  such  examina- 
tion, severally  take  the  oath  last  specified  in  the  said  schedule 
annexed,  and  we  also  give  to  you  and  each  of  you  full  power  and 
authority  jointly  or  severally  to  administer  such  oath  to  such 
clerk  or  derks  upon  the  Holy  Evangelists.  And  we  do  further 
give  and  grant  unto  you  and  each  of  you  ftill  power  and  authority, 
and  by  these  presents  command  you,  that  if  necessary  you  or  one 
of  you  do  after  you  or  one  of  you  have  so  entered  upon  the  execu- 
tion of  this  commission  swear  one  or  more  interpreter  or  inter- 
preters upon  his  or  their  oath  or  oaths,  solemnly,  well,  and  truly 
to  interpret  the  oath  or  oaths,  and  interrogatories  which  shall  be 
administered  and  exhibited  to  any  such  witnesses  who  do  not 
understand  the  English  language,  out  of  the  Enghsh  language 
into  the  language  of  such  witness  or  witnesses,  and  also  to  inter- 
pret their  respective  depositions  taken  to  the  said  interrogatories 
out  of  the  language  of  such  witness  or  witnesses  into  the  EngUsh 
language,  and  to  keep  such  depositions  secret  until  publication 
shall  duly  pass  in  the  said  matter.    Witness  onrself  at  West- 
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In  th«  Mat- 
ter OV  WSBB, 

a  suppossd 
Lunatic. 

EndoTsement 
on  the  commit- 
sion. 


The  oommis- 
sioner's  oath. 


The  clerk's 
oath. 


Certificate 
endorsed  by 
thecommii- 
lionen. 


minster  the  6th  day  of  August,  in  the  10th  year  of  our  reign. — 
Cartledge. 

Endorsement  on  the  Commission. — ^A  Commission  directed  to 
Thomas  Pickford,  Esquire,  Her  Britannic  Majesty's  Consul  at 
Paris,  in  the  kingdom  of  France,  and  Charles  Henry  Okey,  Esquire, 
counsel  to  the  British  Embassy  at  Paris  aforesaid,  or  one  of  them, 
to  take  the  examinations  of  witnesses  at  Paris  upon  interrogatories 
in  the  matter  of  John  Webb,  Esquire,  a  supposed  lunatic.  Re- 
turnable without  delay.     Due  notice  to  be  given. — Cartledge. 

The  CQmmissioner's  Oath. — Ton  shall  according  to  the  best  of 
your  skill  and  knowledge  truly,  faithfully,  and  without  partiality 
to  any  or  either  of  the  parties  in  this  matter,  take  the  examina- 
tions and  depositions  of  all  and  every  witness  and  witnesses  pro- 
duced and  examined  by  virtue  of  the  commission  hereunto 
annexed,  upon  the  interrogatories  produced  and  left  with  you; 
and  you  shall  not  publish,  disclose,  or  make  known  to  any  person 
or  persons  whomsoever,  except  to  the  clerk  or  clerks  by  you 
employed  and  sworn  to  secrecy  in  the  execution  of  this  commis- 
sion, the  contents  of  all  or  any  of  the  depositions  of  the  witnesses 
or  any  of  them  to  be  taken  by  you  and  the  other  commissioner 
in  the  said  commission  named  or  either  of  you  by  virtue  of  the 
said  commission,  until  pubUcation  shall  pass  in  the  said  matter. 
So  help  you  God. 

The  Clerk's  Oath. — ^Tou  shall  truly  and  faithfully,  and  without 
partiality  to  any  or  either  of  the  parties  in  this  matter,  take  and 
write  down,  transcribe,  and  engross  the  depositions  of  all  and 
every  witness  and  witnesses  produced  before  and  examined  by  the 
commissioners  or  either  of  them  named  in  the  commission  here- 
unto annexed,  as  far  forth  as  you  are  directed  and  employed  by 
the  said  commissioners  or  either  of  them,  to  take,  write  down, 
and  engross  the  said  depositions  or  any  of  them ;  and  you  shall 
not  publish,  disclose,  or  make  known  to  any  person  or  persona 
whomsoever  the  contents  of  all  or  any  of  the  depositions  of  the 
witnesses  or  any  of  them  to  be  taken,  wrote  down,  transcribed  or 
engrossed  by  you,  or  whereto  you  shall  have  recourse  or  be  any 
ways  privy,  until  publication  shall  pass  in  the  said  matter.  So 
help  you  God. 

Certificate  endorsed  by  the  Commissioner^. — [After  the  com- 
mission has  been  executed  it  is  returned  with  the  following  oerti- 
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ficate  ipdoned  by  the  comniissionen.]    "  The  execation  of  the         ^846. 

commission  appears  in  certain  schedules  hereunto  annexed.  i^  .^^  ^^^. 

A.  B.  1  '^^  °'  Wkbb, 

n  Tv' V  Commissioners.  a  supposed 

^•*^'J  Lunatic. 


Heading  of  the  Interrogatories. — [Annexed  to  the  commission  Heading  of  the 
are,  in  the  first  place,  the  interrogatories  exhibited  by  the  parties,  ">t«ro8ato"««* 
which  are  headed  as  follow]  : — "  Interrogatories  to  be  exhibited, 
produced,  and  left  with  Thomas  Pickford,  Esquire,  Her  Britannic 
Mi^esty's  Consul  at  Paris,  in  the  kingdom  of  France,  and  Charles 
Henry  Okey,  Esquire,  counsel  to  the  British  Embassy  at  Paris 
aforesaid,  or  one  of  them,  for  the  examination  of  witnesses  to  be 
produced,  sworn,  and  examined  by  virtue  of  Her  said  Majesty's 
commission  under  the  Great  Seal  of  Great  Britain,  bearing  date 
the  6th  day  of  August,  in  the  10th  year  of  Her  Majesty's  reign, 
directed  to  the  said  Thomas  Pickford,  and  Charles  Henry  Okey, 
or  one  of  them — 

'*  In  the  matter  of  John  Webb,  Esquire,  a  supposed  lunatic,  now 
pending  before  the  Lord  High  Chancellor  of  Great  Britain,  being 
entrusted  by  virtue  of  Her  said  Majesty's  sign  manual  with  the 
care  and  commitment  of  the  custody  of  the  persons  and  estates  of 
persons  found  idiot,  lunatic,  or  of  unsound  mmd." 

[Then  follow  the  interrogatories.  These  interrogatories  are 
signed  by  counsel.] 

**  First  interrogatory,  &c."  [the  interrogatories  follow  in  order, 
firat,  second,  third,  and  so  on.]  [Afterwards  follow  the  deposi- 
tions.] 

[At  the  conclusion  of  the  depositions  is  the  certificate  of  the 
commissioners  to  the  following  effect — ] 

"We  the  undersigned  commissioners  hereby  certify,  that  previous  Certificate  of 

to  the  examination  of  the  within-named  witnesses,  before  acting  ^^^  commis- 

.  .       .         -  .       ^  sioncrs  at  the 

m,  or  bemg  present  at,  the  sweanng  or  exammation  of  any  witness  conclusion  of 

or  witnesses,  by  virtue  of  the  said  commission,  we  administered  ^^^  depositions. 
to  each  other  the  oath  first  specified  in  the  schedule  annexed  to 
the  said  commission,  which  we  severally  took,  upon  the  Holy 
Evangelists.  And  we  further  certify  we  have  administered  to  the 
derk  employed  by  us  in  taking,  writing,  and  engrossing  the  de- 
positions of  witnesses,  and  before  permitting  him  to  act  as  such 
derk,  the  oath  last  spedfied  in  the  said  schedule,  which  he  took 
upon  the  Holy  Evangelists.    And  we  further  certify  that,  after 

TOL.  II.  M 
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1846.  entering  on  the  execution  of  the  said  commission,  we  administered. 
In  th*  Mat-  ^  directed  by  the  said  commission,  to  the  interpreter  employed 
TER  OF  Webb,  by  us  an  oath,  solemnly,  well,  and  truly  to  interpret  the  oath  or 
LuNAiTc  *"  oaths  and  interrogatories,  which  should  be  administered  and  ex- 
hibited to  any  such  witnesses,  who  did  not  understand  the  English 
language,  out  of  the  English  language  into  the  language  of  any 
such  witness  or  witnesses ;  and  also  to  interpret  their  respective 
depositions  taken  to  the  said  interrogatories  out  of  the  language 
of  such  witness  or  witnesses  into  the  English  language,  and  to 
keep  such  depositions  secret  until  publication  should  duly  pass  in 
the  said  matter ;  which  oath  he  took  upon  the  Holy  Evangelists. 
And  we  further  certify  that  previous  to  the  examination  of  the 
within-named  witnesses  we  administered  to  them  respectively  the 
following  oath,  which  [naming  the  witnesses]  took,  in  the  manner 
most  binding  on  their  consciences,  by  repeating  the  words  *  Je  le 
jure,'  and  holding  up  their  hands — *  You  shall  true  answer  make 
to  all  such  questions  as  shall  be  asked  of  you  on  these  interroga- 
tories without  fear  or  affection  to  any  party,  and  therein  you  shall 
speak  the  truth,  the  whole  truth,  and  nothing  but  the  truth.  So 
help  you  God.* 

"Thos.  Pickford,!  . 
C.  H.  Okey,      J 


I  Commissioners  J 


Order  in  whicli       p^g  foregoing  documents  are  strung  together  in  the  following 
documents  are     order: — 1st,  The  oaths;  2nd,  The  commission;  3rd,  The  inter- 
strong  to-  rogatories ;  4th,  The  depositions  and  certificate  at  the  foot — (the 
Other  par-      whole  on  parchment,  each  skin  being  signed  by  the  commis- 
ticulars.  sioners  ;  the  witnesses  signing  each  skin  of  their  depositions ;) — 
and  placed  under  the  respective  seals  of  the  commissioners  in  such 
way  that  they  cannot  be  separated,  and  are  again  placed  in  a 
cover,  also  sealed  by  the  commissioners,  and  transmitted  to  the 
Secretary  of  Lunatics,  by  whom  the  writ  is  issued,  and  in  whose 
office  the  same,  with  the  interrogatories  and  depositions,  are  after- 
wards filed.] 


Re  TVnMr.  Lord  Eldon. — Although  the  evidence  of  unsoundness  of 

Althongli  the  mind  be  primS.  fade  satisfactory,  yet  the  commission  does  not 

unsoundness  always  issue  of  course.     There  are  several  cases  in  which  the 

of  mind  be  petition  must  be  set  down  for  hearing ;  as  where  the  supposed 

^llS^hJI^^  lunatic  being  married,  the  husband,  or  the  wife,  does  not  concur 

yet  the  eom- 

mission  does  not  always  issue  of  course. 
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in  the  petitios,  or  the  party  applying  is  not  a  relation,  or  a         1846. 
caveat  has  been  lodged  with  the  Secretary  of  Lnnatics.— Be  in  thb'mat-  * 
Tmrner,  L.  C.  November,  1823.  tbb  ot  Wbbb, 

A  8UPF08BO 
LUWATIC. 


Lord  Eldon. — The  alleged  Innatic  is  a  feme  ooverte,  and  ReiZ«m. 

this  is  a  petition  for  a  commission  of  lunacy  by  her  nephew,  ^"*°?  *  ^S*  ^- 

and  the  husband  does  not  ooncnr.     Notice  of  executing  the  tu°hoi? 
commission  must  be  given  to  the  husband. — ^Be  Rean,  L,  C.      Petition  for 

rui^iwk.    1  QAfi  commission  of 

October,  1 809.  l^^y  ^^  ^^ 

phew  of  feme  coTerte,  tnd  the  hushand 
does  not  concur.  Notice  of  executing 
the  commission  must  be  given  to  him. 


Lord  Eldon. — Before  an  order  can  be  duly  made  for  issuing  Re  Butkmeii. 
the  commission  de  lunatico  inquirendo,  a  creditor  or  other  person  Before  tn  order 
interested  in  the  supposed  lunatic's  estate,  lodging  a  caveat,  must  Sadefor^s^uing 
have  proper  notice. — ^Be  Buaknell,  L.  C.  June,  1821.  the  commission 

de  lunatico  in- 
quirendo, a  creditor  or  other  person  in- 
terested in  the  supposed  lunatic's  estate, 
lodging  a  caveat,  must  have  proper  notice. 


Lord  Eldon. — ^A  stranger  may  petition,  but  the  next  natural  ^  BedelL 
relation,  if  he  desires  it,  and  no  objection  exists,  ought  nevertheless  ^™  *  ^^-  "* 
to  have  the  carriage  of  the  commission.— Be  Bedell,  L.  C.  July,  possession. 
1809.  ^  stranger  may 

petition,  but 
the  next  natural  relation,  if  he  desires  it, 
and  no  objection  exists,  ought  nevertheless 
to  haTC  the  carriage  of  the  commission. 


Lord  Brougham. — ^The  party  likely  to  be  most  instrumental  Re  Green. 

in  attaining  the  object  of  a  commission  of  lunacy,  should  have  the  ?^f  P»^  ^«^y 

/T.         «Vrv  »    ^    A      .^    ,.^,  to  be  most  m- 

carnage  of  it. — Be  Green,  L.  C.  April,  1831.  strumcntal  in 

attaining  the 
object  of  a  commission  of  lunacy, 
should  have  the  carriage  of  it. 


Lord  Eldon. — The  fimiily  of  the  alleged  lunatic  not  coming  Re  Bell, 
forward,  the  commission  may  very  properly  issue  on  the  petition  From  a  MS. 
of  his  creditors.— Be  BeU,  L.  C.  October,  1809.  JUttrio^''''' 

Commission 
of  lunacy  on  petition  of  creditors, 
the  family  not  coming  forward. 
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1846.  Lord  Eldon. — In  its  nature  a  lunacy  inquisition  is  an  ex  parte 

J         \,      "    proceedins:,  and  where  no  caveat  has  been  entered  on  his  behalf. 
In  thb  Mat-      *^  »  ,,....x-a  -d 

TEH  OF  Webb,    notice  to  the  supposed  lunatic  is  not  in  strictness  necessary.— lie 

A  SUPPOSED       Braithwaite,  L.  C.  July,  1826. 
Lunatic.  "^ 

Re  Braithwaiie. 

In  its  nature  a  lunacy  inquisition  is  an  ex  parte  proceeding, 
and  where  no  caveat  has  been  entered  on  his  behalf,  notice 
to  the  supposed  lunatic  is  not  in  strictness  necessary. 


Re  Southeoie.        Lord  Hardwickb. — The  commissioners  and  jury  need  not 

From  a  MS.  in    always  have  the  lunatic  before   them. — Re   Southcote,   L.   C. 
the  author's  .      ^    ,  -e  i 

possession,  5.C.  August,  1751. 

Amb.  109,  2  It  is  said,  2  Ves.  Sen.  401,  (see  also  Ambler,  1 10,)  in  argument, 

Ld'cw/^^'  that  there  were  formerly  two  forms  of  writs.    The  first  was  to 
MSS.  the  escheator,  the  principal  point  of  which  was  to  take  care  of 

sionereand^ry  *^®  person;  and  therefore  was  the  escheator  required  to  go  in 
need  not  always  person  and  examine,  but  there  was  no  production  to  the  jury 

have  the  luna-    required.     The  other  was  to  the  sheriff,  which  was  with  a  view 

tic  before  ?    .     „  ^        .  «       /•    «  i    ,       ^       ^ 

them.  prmcipally  to  the  nght  of  the  crown  ;  and  therefore  he  was  not 

required  to  go  in  person  as  the  escheator  was.  The  first  form  of 
writs  had  not  issued  for  a  long  time,  but  the  commissions,  which 
issued  now,  are  formed  according  to  the  last  set  of  writs,  which 
did  not  require  the  going  in  person  :  though  that  was  frequently 
supplied  by  a  collateral  order  to  be  produced  before  the  jury,  but 
that  was  different  from  the  commission. 

Lord  Hardwicke  said  it  was  true  that  in  all  writs  to  the 
escheator,  there  was  a  direction  that  he  should  go  to  the  party, 
but  was  not  to  found  his  return  thereon,  for  he  must  have  the 
jury  beside.  Whereas  the  writ  to  the  sheriff  in  these  instances, 
in  Fitzherbert,  Nat.  Brev.,  [vol.  2,  page  233,  edit,  of  1794,]  and 
the  Register,  [Registrum  Brevium,  pages  266,  267,]  did  not 
desire  the  sheriff  to  go  to  the  person,  the  reason  of  which  distinction 
he  could  not  find :  nor  did  tbere  seem  that  any  good  reason  oould 
be  given  for  it.  But  whatever  was  the  ground  thereof,  the  com- 
missions had  put  that  out  of  the  case,  for  the  commissions  direct 
not  to  go  to  the  person  but  to  make  the  inquiry. 

The  ensuing  extract  from  the  first  writ  contained  in  the  Ros- 
trum Brevium,  pages  266  and  267,  sufficiently  illustrates  Lord 
Hardwicke' s  words.  It  is  one  of  the  writs  addressed  to  the  eschea* 
tor,  and  not  to  the  sheriff. — ^Vobis  mandamus  quod  ad  ipsum  T. 
in  propria  persona  vestra  accedatis,  et  ipsum  viia  et  modis,  qoiboa 
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super  statu  suo  melius  poteritb  informari,  circumspecte  etamine-  1846. 

tis.     Et  nihilominus  per  sacramentum  proboram  et  legalium   i^thbMat- 
hominum  de  balliTa  Testra,  per  quos  rei  Veritas  melius  sciri  poterit,    of  Wsbb,  a 
diligenter  inquiras,  si  idem  I.  fatuus  et  idiota  sit,  sicut  pnedictum   ^^^^^^ 
est,  necne.     £t  si  sit,  tunc  utrum  k  uativitate  sua  au  ab  alio 
tempore.     £t  si  ab  alio  tempore  :  tunc  k  quo  tempore  et  qualiter 
et  quo  modo,  et  si  lucidis  gaudeat  intervallis. 

The  foUowing  is  the  form  of  a  commission  in  the  nature  of  a 
writ  de  lunatico  inquirendo.  It  is  now  addressed  to  the  two 
commissioners  [Masters]  appointed  by  the  Act  5  &  6  Vict.  c.  84, 
[An  Act  to  alter  and  amend  the  Practice  and  Course  of  Proceeding 
under  Commissions,  in  the  nature  of  Writs  de  Lunatico  Inquirendo,] 
to  whom  the  Lord  Chancellor  may  join  any  fit  and  proper  person 
or  persons.  The  commission  assigns  the  commissioners,  some  or 
one  of  them,  to  inquire  by  the  oath  of  good  and  lawful  men  of 
our  county  of  *  *  as  well  within  Uberties  as  without,  by 
whom  the  truth  of  the  matter  may  be  better  known :  whether 
A.  B.  is  a  lunatic,  or  enjoys  lucid  intervals,  so  that  he  is  not 
sufficient  for  the  gOTemment  of  himself,  his  manors,  messuages, 
lands,  tenements,  goods  and  chattels ;  and  if  so  from  what  time, 
after  what  manner,  and  how  7 


Lord  Hardwicke  said  (Ambl.  1 1 1 ;  see  also  2  Yesey,  Sen.  405),  I 
cannot  find  one  writ,  directed  to  the  escheator,  to  inquire  of  lunacy. 
The  escheator  was  an  officer  for  the  Crown  revenue,  and  in  case  of 
lunacy,  where  no  profits  go  to  the  Crown  [1  Black.  Comm.  303], 
the  writ  was  never  directed  to  the  escheator. — This  is  a  mistake, 
as  the  foregoing  extract,  from  the  Registrum  Brevium,  shows. 
See  also  the  first  writ  in  Fitzherbert,  Nat.  Brev.  vol.  2,  page  233. 


Lord  Hardwicke  has  given  (2  Yes.  Sen.  405  ;  see  also  Amb.  Lord  Hard- 

111)  this  account  of  the  disuse,  in  lunacy,  of  writs,  and  the  in-  ^icke's  ac- 

/     .         /.  .    .  rwi        1 1  1  •       J.  3  count  of  the 

troduction  of  commissions.     The  old  way  was  by  writs  directed  diiUEe  in  lunacy 

either  to  the  escheator  or  the  sheriff.    The  modem  way,  and  for  of  writs,  and 

a  long  time,  is  by  commissions  in  nature  of  these  writs,  and  so  it  ^ion  of  commi». 

was  called  [a  commission  in  the  nature  of]  a  writ  de  lunatico  in-  "ons. 

qoirendo.     The  ground  of  turning  these  writs  into  commissions 

was,  that  as  it  stood  by  law  as  to  lands  of  aliens,  or  on  forfeitures 

or  gnardianahips,  where  the  Crown  was  to  have  the  custody,  &c., 
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1846.  they  migbt  be  by  writ  to  the  officer  of  the  king,  or  to  the  com- 

In  TBI  Mat-  ™S8ioners ;  and  as  they  might  be  to  one  or  the  other,  and  the 

TEEovWsBB,  commissions  were  more  large,  they  M  into  that. 
a  supposed 
Lunatic.  «— i^—..— . 


Re  ClemenU.  LoRD  Brot70Ram — ^Where  there  is  a  commission  of  lunacy, 
Where  there  is  none  but  the  alleged  lunatic,  or  persons  acting  on  his  behalf,  can 
iuxu^iD^ebut  **^®  P*^  ^^  *^®  inquiry  without  Uie  special  permission  of  the  Lord 
the  aUeged  la-    Chancellor.— Re  CiemefUSy  L.  C.  July,  1831. 

natic,  or  per- 
sons acting  on  his  behalf,  can  take  part  in  the  inquiry 
without  the  special  permission  of  the  Lord  Chancellor. 


Lord  Lyndhurst. — ^It  is  the  duty  of  the  committee  of  the 
estate,  having  learnt  that  the  lunatic  has  made  a  will,  to  take  im- 
mediate steps  to  haye  the  same  deposited  with  the  Master. — ^Re 
Humpleby,  L.  C.  June,  1829. 


Re  Humpleby. 
It  is  the  duty 
of  the  com- 
mittee of  the 
estate,  having 
learnt  that  the 
lunatic  has  made  a  will,  to  take  immediate  steps 
to  have  the  same  deposited  with  the  Master. 


V.C. 

Eng. 
Nov. 
1847. 


moogudob  v. 
Thomas. 

A  defendant, 
who  has  not 
appeared  to  the 
bin,  and  whose 
time  for  appear- 
ances has  not 
expired,  may 
safely  disregard 
a  notice  of  mo- 
tion, in  which 
it  is  not  stated 
that  the  notice 
is  served  by 
leave  of  the 
Ck)urt. 


MOGGRIDGE  v.  THOMAS. 

An  order  for  a  special  injunction  had  been  obtained,  upon 
an  affidavit  of  personal  service  upon  the  defendant  of  the 
notice  of  motion  for  the  injunction.  The  time  for  the 
defendant  appearing  to  the  bill  not  having  expired,  and  the 
defendant  not  having  appeared,  the  notice  of  motion  was 
given  by  leave  of  the  Conrt :  but  the  notice  omitted  to 
mention  that  such  leave  had  been  obtained.  A  motion 
was  now  made  on  the  part  of  the  defendant  to  discharge 
the  order  for  the  injunction  upon  the  ground  of  irregularity. 
The  Vicb-Chanckllor  op  England. — A  defendant,  who 
has  not  appeared  to  the  bill,  and  whose  time  for  appear- 
ance has  not  expired,  may  safely  disregard  a  notice  of 
motion,  in  which  it  is  not  stated  that  the  notice  is  served 
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by  the  leave  of  the  Court.    The  order  for  the  injunction  is        1B47. 
irregular  and  must  be  discharged  with  costs.  Mogobidob  v. 

Mr.  Cooper,  Mr.  Betheli,  Mr.  Bilton,  Mr.  Harrison,  ^HOMAg. 
were  the  counsel. 

See  Hill  v.  Rimell,  8  Sim.  632 ;  8.C.2  Myl.  &  Cr.  641, 
and  Jacklin  v.  Wtlkins,  6  Beav.  607. 


Sir  John  Leach. — ^A  defendant  not  having  appeared  to  the  Cook  ▼.  Cook. 
bill,  and  being  as  yet  in  no  default,  may  object  to  a  motion  that  A  defendtnt 
notice  of  it  has  been  served  upon  him  without  the  previous  leave  J^!,^™^^^' 
of  the  Court. — Cook  v.  Cook,  V.  C.  February,  1826.  bUl,  and  bdng 

as  yet  in  no  £- 
fault,  may  object  to  a  motion,  that  notice  of  it  has  been 
•enred  upon  him  without  the  previous  leave  of  the  Ck)urt. 


Sir  John  Leach. — ^The  numerous  instances,  which  have  F^drfUldy. 
recently  occurred,  of  notices  of  motion  served,  without  the  leave   WeHeoU. 
of  the  Court  having  been  previously  obtained,  upon  defendants  SsUmocs  whteh 
who  have  not  yet  appeared,  show  that  the  reasons  of  the  rule  had  recently 
requiring  such  leave  are  little  understood ;  such  a  course  abridges  ^^^)  ^^^^'^ 
that  reasonable  time  allowed  by  the  practice  for  the  defendant  to  motion  served, 
determine  what  step  he  shall  take— whom  he  shall  consult  on  ji"thoutthe 
finding  himself  involved  in  an  equity  suit.     It  ia  obvious  that  it  Covixi  having 
is  for  the  Court,  and  not  for  the  plaintiff,  to  judge  whether  the  ^^  previously 
particular  case  in  its  nature  be  such,  that  this  reasonable  time  defendLits' v^ho 
ought  to  be  thus  abridged,  by  compeUing  a  defendant  to  appear  had  not  yet  ap. 
upon  a  notice  of  motion,  before  he  can  be  compelled  to  appear  to  sir7ohn^Lcach 
the  bilL    Again,  until  the  defendant  has  appeared  to  the  bill  he  to  show  that 
has  not  submitted  to  the  jurisdiction  of  the  Court.— l^atjr/f^W  v.  J^^  J^^_  ^^ 
Wegteott,  V.  C.  June,  1824.  quiring  such 

In  jfft«  V,  RimelU  2  Myl.  &  Cr.  641,  Lord  Cottenham  said  ^J^J^*^**^' 
that  the  reason  why  it  was  not  competent  for  the  plaintiff,  with- 
out the  special  leave  of  the  Court,  to  serve  a  notice  of  motion  on  a 
defendant  before  he  has  entered  an  appearance  is,  that  as  until 
appearance  the  defendant  has  not  submitted  to  the  jurisdiction, 
the  Court  would  not  authorise  any  proceeding  by  which  he  might 
be  prejudiced,  unless  a  special  case  were  made  to  justify  its  imme- 
diate interference. 

It  will  probably  occur  to  the  student  that  this  last  reason  is 
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1847.         equally  applicable  both  where  the  time  for  entering  the  appearance 
«        J  has  expired,  and  where  it  has  not  expired.      Notwithstanding 

Thomas.  *  this  last  reason  an  alteration  in  the  practice  has  been  deemed 
expedient.  Hill  ▼.  Eimell  came  before  Lord  Cottenham  in 
November,  1837 ;  now  by  the  3rd  General  Order  of  April,  1842, 
the  plaintiff  may,  without  special  leave  of  the  Court,  serve  any 
notice  of  motion,  or  other  notice,  or  any  petition,  personally,  or  at 
the  dwelling  house  or  office  of  any  defendant  who,  having  been 
duly  served  with  subpoena  to  appear  to  and  answer  the  bill,  shall 
not  have  caused  an  appearance  to  be  entered  [by  his  own  clerk  in 
court]  at  the  time  for  that  purpose  limited  by  the  Greneral  Orders 
of  the  Court.— Beav.  Ord.  198. 

Since  the  Act  of  the  5  &  6  Vict.  c.  103,  [An  Act  for  Abolish- 
ing certain  Offices  of  the  High  Court  of  Chancery  in  England,] 
and  the  General  Orders  of  the  26th  October,  1842,  consequential 
*upon  that  Ac* — Solicitors — Parties  acting  in  person — Beav.  Ord. 
212,—  the  3rd  General  Order  of  April,  1842,  should  be  read  as  if 
the  words  in  brackets  were  omitted. 


The  3rd  General  Order  of  April,  1842,  has  rendered  the  case 
of  Ramsbottom  v.  Freenum,  4  Beav.  145,  inapplicable  in  practice. 
In  that  case  the  time  vnthin  which  the  defendant  ought  to  have 
entered  his  appearance  had  (it  may  be  presumed,  although  it  is  not 
stated)  expired.  An  application  was  made  for  liberty  to  serve 
a  notice  of  motion  for  a  receiver  on  the  defendant  personally  for 
the  next  motion  day.  The  Master  of  the  Rolls  said  he  could  not 
give  the  leave  asked,  until  he  was  satisfied  that  due  diligence  had 
been  used  by  the  plaintiff  to  compel  an  appearance.  By  the  3rd 
General  Order  of  April,  1842,  a  plaintiff  is  at  liberty,  without 
special  leave  of  the  Court,  to  serve  any  notice  of  motion  upon  a 
defendant,  who,  being  served  with  subpoena,  has  not  entered  an 
appearance  in  due  time.  There  is  no  necessity  imposed  upon  the 
plaintiff  of  satisfying  the  Court,  that  due  diligence  has  been  used 
by  him  to  compel  an  appearance. 


H€wiii^.Pric9,       SiR  JoHN  Leach. — In  all  cases  where  the  defendant  has  not 

In  all  cases        appeared,  there  can  be  no  regular  service  of  a  notice  of  motion 

foiduithasnot  ^P^'^  ^™>  without  the  permission  of  the  Court  first  obtamed. 

appeued,  there 

can  be  no  regular  senice  of  a  notice  of  motion  npon 

him  without  the  permission  of  the  Court  first  obtained. 
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The  principle  governing  the  practice  applies  to  all  cases.  -^Hewitt         1847. 

T.  Friee,  V.  C.  June,  1827.  Moo6eido.«! 

Bat  see  now  the  3rd  General  Order  of  April,  1842.  Thomas. 


The  Vice-ChanceLLor. — ^A  clerk  in  court,  having  received  Randell  v.  The 

general  instructions  from  the  defendants  to  enter  an  appearance  ^^^^^^. 

forthwith  to  all  hills  filed  against  them,  and  heing  also  the  clerk  pony. 

in  court  to  the  plaintifF,  and  as  such  clerk  in  court  employed  to  A.  case  in  which 
file  the  present  hill,  no  sooner  filed  the  hill,  than  in  pursuance  of  ^^  oughtlaot 

the  instructions  aforesaid  he  enters  an  appearance  to  it  for  the  to  deprive  the 

defendants.    This  is  surely  a  case  in  which  a  gratis  appearance,  ^*^°  [^  move* 

ought  not  to  deprive  the  plaintiff  of  the  right  to  move  ex  parte  to  ex  parte  to  stay 

stay  waste  in  the  pullmg  down  of  houses.— Randell  v.  The  Cam-  pj^^'^'dovra  of 

mereial  Railway  Company,  V.  C.  April,  1839.  houses. 


Vice-Chancellor. — In  cases  where  the  act  sought  to  he  re-  Beli  ▼.  HuU 
strained  would,  if  done,  produce  to  the  plaintiff  irremediahle  mis-  ^.^*'*^ 
chief— for  instance,  the  cutting  of  a  railway  through  the  plaintiff's  p^ny. 
wharf,  so  as  to  prevent  all  communication  with  the  river — ^a  de-  In  cases  where 
fendant  not  served  with  suhpcena  cannot,  hy  appearing  gratis,  ^Vf^  sought 
prevent  the  plaintiff  from  moving  ex  parte  upon  certificate  of  hill  ed  would,  if 

filed  and  affidavit.— J5tf^/  v.  Hull  and  Selhy  Railway  Company,  done,  produce 
_-   ^   _^  -        ,rt^^  ^  ^  -c     ^    to  the  plaintifl 

V.  C.  Decemher,  1839.  irremediable 

See  Alter  v.  Jbne«,    15  Ves.   605;    Harrison  v.    Cockerell,  mischief,  a  de 
3  Meriv.  1 ;  Collard  v.  Cooper,  6  Madd.  190;  Acraman  v.  Bristol  g^ed  ^Si 
Lock  Company,  1  Russ.  &  M.  321.     [In  this  case  Lord  Lynd-  subpoena  can. 
hurst,  whilst  he  overruled  the  objection  on  the  one  side,  that  the  "^'n-ati?*  w"' 
defendants  having  appeared  had  a  right  to  the  usual  notice  of  vent  the  plain- 
motion,  also  overruled  an  objection  on  the  other  side,  that  the  de-  ^i^  from  moving 

'  '*  ex  parte  upon 

fendants  were  not  entitled  to  be  heard  by  counsel  against  the  certificate  of  bill 

motion.]     Petley  v.  Eastern  Counties  Railway  Company,  8  Sim.  ^^^^  *®" 
483. 


Sir  John  Leach. — Where  a  defendant,  not  having  been  Mansfield^, 

served  with  a  subpoena,  has,  nevertheless,  appeared  several  days  ^^^t- 

Where  a  de- 
fendant,  not 
haTing  been  served  with  a  suhpcena,  has  nevertheless  appeared 
several  days  before  an  application  is  made  for  an  injunction,  it  is 
difficult  to  say  he  ought  not  to  be  served  vrith  notice  of  motion, 
whatever  be  the  nature  of  the  mischief  apprehended. 
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1847.         before  an  application  is  made  for  an  injonctiony  it  is  difficult  to 
^  say  he  ought  not.  to  be  served  with  notice  of  motion,  whateTer  be 

Thomas.  *  the  nature  of  the  mischief  apprehended.  The  defendant  having 
become  aware  that  a  bill  has  been  filed,  and  of  course  having 
also  become  aware  of  the  object  of  that  bill,  the  delay  in  making 
the  application  shows  that  the  plaintiff  could  not  think  the  danger 
arising  from  notice  very  great.  In  Aller  v.  Jones^  15  Yes.  605, 
Lord  Eldon,  when  he  acquiesced  in  the  remark  of  counsel  that 
the  appearance  could  not  prevent  the  motion  [ex  parte]  for  an 
injunction  against  waste,  added  that  it  might  perhaps  be  dif- 
ferent where  the  defendant,  had  appeared  long  enough  to  have 
enabled  the  plaintiff  to  give  notice. — Mansfield  v.  Short,  V.  C. 
February,  1818. 


Lewis  ▼.  Sir  John  Leach. — I  am  of  opinion  that  except  the  mischief 

v^  t'th'  *       threatened  be  irreparable,  for  instance,  the  cutting  down  of  oma- 

jury  threatened  mental  timber  and  the  like,  no  injunction  ought  to  be  granted, 

be  irreparable,    gy^n  ^fter  a  cratis  appearance,  as  it  is  called,  unless  upon  notice. 

for  instance*  the  .— ,         .^-i  it.i*  i.  .. 

cuttiDg  down  of  There  is  already  too  great  a  facihty  to  obtam  ex  parte  injunctions. 

ornamental         — Lewis  V.  Lanffham,  Y.  0.  April,  1835. 

wte  no^unc-       ^®  Marasco  v.  Boiton,  2  Ves.  Sen.  112;  and  Collardv.  Cooper^ 
tion  ought  to      6  Madd.  190. 
be  granted, 

even  after  a  gratis  appearance,  unless  upon  notice. 
There  is  already  too  great  a  facility  to  obtain  exparte  injunctions. 


I^ewehttreh  v.        SiR  JoHN  LEACH.—If  you  serve  the  subpoena,  it  is  a  proof 

Bratucomb.       that  you  consider  the  case  to  be  one,  upon  which  the  defendant 

subpsnaHt  is  a  ^^S^^  ^  ^  heard.     You  cannot,  after  such  a  step  as  that,  allege 

proof  that  you    that  the  case  is  one  for  an  ex  parte  injunction. — Newchurch  v. 

^^"f^hi^^-.     Branscomh,  V.  C.  June,  1818. 
case  to  be  one,  '  ' 

upon  which  the       See  Perry  v.  Weller,  3  Russ.  519. 

of  hf  to  be  ^^  Ramsbottom  v.  Freeman,  4  Beav.  145,  the  plaintiff  had 

heard.    You      served  the  defendant  with  a  subpoena,  and  the  time  for  entering 
cannot,  rfter       ^^  appearance  had,  it  may  be  conjectured,  expired.     No  appear- 
that,  allege  that  Ance  had  been  entered.     The  plaintiff  had  served  the  defendant 
the  case  is  one    personally  with  a  notice  of  motion  for  an  injunction  and  receiver. 
injunction.         ^^  plaintiff  had  not  obtained  the  previous  leave  of  the  Court  for 
such  service.    The  Court  said  that  the  motion  for  a  receiver 
could  not,  except  by  special  leave  of  the  Court,  proceed  on  a 
notice  of  motion  served  personally.     The  counsel  for  the  plaintiff 
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ihm  moved  ex.  parte  for  the  injanctioii,  and  the  Court  granted  1847. 

the  mjonction.   The  regularity  of  this  proceeding  seems  question-  moooridob  v' 

able.  Thomas. 


Sir  John  Lxach. — Where  the  defendant  has   previously    Sutton  v. 
appeared,  and  that  circumstance  is  concealed,  an  order  for  an   ^^^^'  , 
injunction  obtained  ex  parte  will  be  discharged.  —Sutton  y.  Mum-   fendant  has 
ford,  V.  C.  July,  1830.  previously  ap- 

Sce  HarrUan  v.  Coekerell,  3  Mer.  1,  tSt  drenm- 

stance  ia  con- 
cealedy  an  order  for  an  injunction 
obtained  ex  parte  will  be  discharged. 


Vies  Chancellor. — ^This  ex  parte  order  for  an  injunction  Randeil  v.  Tk§ 
[it  was  against  pulling  down  houses,  and  was  obtained  on  the   Co^^^^cial 
same  day  that  the  bill  was  filed]  must  be  dischaiged.     Although  pany!"^    ^'"' 
the  appearance  was  already  entered,  that  fact  was  not  communi-  £x  parte  order 
cated  to  the  Court,  and  yet  the  clerk  to  the  plaintiff's  solicitor  t?on^«lS»t*^' 
had  been  informed  of  it. — RandeU  y.  The  Commercial  Railway  pulling  down 
C<,«V^y,  V.  C.  April,  1839.  'Z^%  .p. 

pearance  having 
been  already  entered,  and  that  fact  not 
having  been  oommnnicated  to  the  Court. 


Sir  John  Lsach. — A  party  is  under  no  obligation  to  instruct  thyd  v. 

counsel  for  a  day  mentioned  in  a  notice  of  motion  served  upon  ^^^^^' 

him,  such  day  not  being  a  motion  day,  and   the  notice  not  undCT^no"obli- 

purporting  to  be  given  by  leave  of  the  Court. — Lloyd  v.  Gordon,  gation  to  in^ 

V.  C.  April,  1818.  struct  counsel 

^     '  for  a  day  men- 

tioned in  a  notice  of  motion  served  upon  him, 
such  day  not  being  a  motion  day,  and  the  notice 
not  purporting  to  be  given  byleave-of  theCourt. 


Thk  Vies  Chancellor  said  that  an  af&davit  in  support  of  Calvertv.Gray. 

an  ex  parte  injunction,  should  always  state  the  precise  time  at  Th«  affidavit  in 

which  the  plaintiff,  or  those  acting  for  him,  became  aware  of  the  ex^wte  injunc- 

threatened  injury.     This  was  a  rule  which  he  had  laid  down  for  tion  should  al- 

his  own  guidimce,  and  he  had  seen  no  reason  to  relax  it. —  Calvert  p^^  ^j^^  ^ 

Y.  Gray,  V.  C.  February,  1830.  which  the 

plaintiff,  or 
those  acting  for  him,  became 
aware  of  the  threatened  injury. 
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moooridob  v. 
Thomas. 


Sir  John  Leach. — No  matter  what  maj  be  the  merits,  an 
injunction  founded  upon  an  affidavit,  sworn  before  the  filing  of 
the  bill,  cannot  stand.  The  affidavits  purport  to  be  sworn  in  a 
cause,  and  yet,  until  the  bill  is  filed,  the  cause  does  not  exist. — 
WilliafM  V.  Barnes,  V.  C.  January,  1829. 


Williana  ▼. 

No  matter  what 
may  be  the  merits,  an  injunction  founded  upon  an  affi- 
davit, sworn  before  the  filing  of  the  bill,  cannot  stand. 


Vice  Chancellor. — An  injunction,  obtained  upon  affidavits, 
not  actually  filed  at  the  time  of  the  order  being  pronounced,  is 
irregular,  and  must  be  discharged. — Jackwn  v.  Cassidy,  V.  C. 
June,  1841. 


Jaekionr, 
CoMtidy. 

An  injunction, 

obtained  upon 

affidavits,  not 

actually  filed  at 

the  time  of  the  order  being  pronounced, 

is  irregular  and  must  be  discharged. 


Sir  John  Leach. — If  it  be  not  necessary  that  the  affidavit 
of  service  should  be  sworn  and  filed  at  the  time  when  the  motion 
is  actually  made,  it  is  nevertheless  indispensable  that  such 
affidavit  should  be  sworn  and  filed,  previously  to  the  rising 
of  the  Court,  on  the  day  on  which  the  motion  is  made. — 
Marshall  T.  Colehill,  V.  C.  November,  1820. 

See  also  Lord  Miltown  v.  Stewart,  8  Sim.  34. 


Marthall  v. 

CoUkilL 

If  it  be  not 

necessary  that 

the  affidavit  of 

service  should 

be  sworn  and 

filed  at  the 

time  when  the 

motion  isac-^ 

tually  made,  it 

is  nevertheless  indispensable  that  such  affidavit  should 

be  sworn  and  filed,  previously  to  the  rising  of  the 

Court,  on  the  day  on  which  the  motion  is  made. 


Roi$  V.  Shear- 
man. 

It  is  a  rule  as 
old  as  Lord 
Ilordwicke's 
time,  that  an 
affidavit,  sworn 
before  the  so- 
licitor of  the 
party  in  the 
cause,  cannot 
be  used. 


Sir  John  Leach — It  is  a  rule  as  old  as  Lord  Hardwicke's 
time,  that  an  affidavit,  sworn  before  the  solicitor  of  the  party  in 
the  cause,  cannot  be  used.  The  rule  prevaik  in  all  the  courts  of 
Westminster  Hall.  The  reason  of  it  is  sufficiently  obvious. — 
Robs  v.  Shearman,  V.  C.  December,  1820. 

See  in  the  matter  of  Hogan,  a  lunatic,  3  Atk.  813  (a). 


{a)  In  a  work  mainly  designed 
for  the  student  and  young  prac- 
titioner, there  may  be  occasions 
on  which  the  ensuing  anecdote 
may  affi>rd  no  inopportune  warn- 
ing. The  anthor,  soon  after  his 
call  to  the  bar,  was  instructed  to 


oppose  a  motion  (it  was  to  be 
moved  by  Sir  Samuel  Romilly) 
for  a  special  injunction,  all  the 
affidavits  in  support  of  which  had 
been  sworn  before  the  plaintifif's 
solicitor,  a  Master  Extraordinary 
in  the  country.    Now  it  is  stated 
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Sir  John  Leach— The  reason  for  granting  an  injunction 
upon  petition  only,  without  any  hill  filed,  po  longer  exists. 
There  is  no  day  in  the  year  on  which  a  counsel,  willing  to  settle 
and  sign  a  hill«  may  not  he  found.  SUad  v.  Glay^  Y.  C.  April, 
1827. 

See  The  Mayor  of  London  v.  Bolt,  6  Ves.  129. 

Bills  for  an  injunction  must  pass  under  the  hand  of  a  coun- 


1847. 


in  Wyatt's  edition  of  the  Practical 
Register,  and  in  Harrison's  Prac- 
tice by  Newland,  and  in  Turner 
&  Venables'  Practice,  that  affida- 
▼its  taken  before  a  person,  who  is 
a  solicitor  in  the  cause,  cannot  be 
read.  None  of  these  treatises, 
however,  cite  any  authority,  ex- 
cept in  the  matter  of  Hogan,  3 
Atk.  813. — "And  that  was  a  case 
"  in  lunacy — and  that  uuf(ht  be 
*'  considered"  (thus  reasoned  the 
incipient  equity  draughtsman) 
"as  anything  but  conclusive  in 
"  Chancery.  Lord  Hardwicke  in- 
"  deed  said  that  the  practice  of 
"  taking  affidavits  before  the  soli- 
^  citor  in  the  cause  was  always  ob- 
"  jected  to  and  discountenanced  at 
"  conmion  law,  and  equally  so  in 
"  equity,  from  the  inconvenience 
"  that  would  arise  if  such  a  practice 
"  were  suffered.  But  there  was  no 
"  case  at  common  lawexcept  a  case 
"  in  the  King's  Bench,  The  King 
"  V.  Wallace,  3  Term  Rep.  403.» 
"  That  was  in  1789,  and  an  exa- 
"  mination  of  the  case  would  show 
"  that  the  King's  Bench  practice 
"  was  even  then  scarcely  settled-f 

•  See  Tidd's  Practice,  vol.  i.  4»7, 
5th  edit.  1812. 

t  In  The  King  r.  Wattaoe,  it  ap- 
peared upon  showing  cause,  that  the 
affidavits  upon  which  the  application 
wai  made  for  an  attachment,  were 
sworn  before  the  attorney  for  the 
pitMecntlon.    The  Conrt  thought  they 


'*  A  Common  Law  case  may  not  be 
'*  considered  as  more  conclusive 
"  than  alunacy  case.  Besides,  in  the 
"  Common  Pleas  there  was  no  case 
"  at  all.  In  the  Exchequer  there 
**  was  only  a  very  recent  case.* 

were  not  at  liberty  to  receive  informa- 
tion from  any  source  so  connected  with 
the  cause  espoused  by  that  party.  [This 
passage  seems  to  need  an  emendator.] 
They  said  they  had  before  in  this  term 
ruled  the  same  point  in  the  case  of 
the  Recorder  of  Colchester,  against 
whom  an  attachment  had  been  moved 
for  by  reason  of  non-compliance  with  a 
writ  of  mandamus  to  grant  an  inspec* 
tion  of  the  corporation  books.  And 
they  added  that  if  it  were  possible  to 
make  any  distinction  In  these  cases, 
they  should  be  more  ready  to  admit 
it  in  the  case  of  a  habeas  corpus  like 
the  present,  because  the  Court  were 
peculiarly  called  upon  to  preserve  the 
liberty  of  the  subject  by  every  means 
in  their  power.  But  the  rule  was  inva- 
riable, and  was  founded  on  the  wisest 
and  most  obrious  principle. 

*  In  Batt  r.  Vaiaey,  1  Price,  116 
(1814),  an  objection  was  taken  that 
the  affidarit  on  which  the  motion  had 
been  made  and  the  rule  granted,  had 
been  sworn  before  the  defendant's 
attorney ;  and  the  Court  held  that  a 
sufficient  reason  for  setting  aside  the 
rule.  In  Cooper  v.  Archer,  12  Price, 
149  (1823),  the  following  is  the  mar- 
ginal  note  : — The  rule  now  adopted  in 
this  Court— that  affidarits  to  be  used 
in  Court  shall  not  be  sworn  before  the 
attorneys  of  the  parties  in  the  cause, 
is  not  to  be  construed  literally,  as  ap- 
plying only  to  the  attorney  whose 


MoooninoB  v 
Thomas. 

Stead  V.  Glay, 
The  reason  for 
granting  an  in- 
junction upon 
petition  only, 
without  any  bill 
filed,  no  longer 
exists. 
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moooudob  v. 
Thomas. 


sellor.     But  it  often  falls  out  that  in  the  vacation  hetween  the 
terms  no  counsellor  can  he  had.    Hence  the  Court  will  at  such 


"  In  the  King's  Bench  and  the 
"  Common  Pleas^  too,  there  were 
"  certain  cases  in  which  beyond 
"  dispute  the  affidavit  might  be 
"  sworn  before  the  attorney  in 
*'  the  cause.*  Moreover  the  rule 
"  did  not  extend  to  the  attorney's 
"  clerk,  and  therefore  an  affidavit 
"  might  be  taken  before  the  clerk 
"  of  the  attorney  in  the  cause,  if 
"  such  clerk  were  empowered  to 
"  take  affidavits.f  In  Equity  there 
"  was  the  same  total  absence  of  pre- 
'*  cedent  as  in  the  Common  Pleas, 
"  &c."  X — Recourse  was  therefore 

name  appears  on  the  record  in  this 
Court,  which  must  be  one  of  the  four 
attomeyi  of  this  Court,  bat  includes 
the  immediate  attorney  or  solidtor  for 
the  party. 

•  See  1  Tidd.  497. 

t  OoodtiiUT.Badtitle,BTem,BAp> 
638.— Now  by  the  third  of  the  General 
Rules,  Hilary  Term,  2  Will.  IV.,  Ja^ 
nnary,  18S2,  which  are  prefaced  by  a 
recital— that  it  was  expedient  that  the 
practice  of  the  King's  Bench,  Common 
Pleas,  and  Exchequer  of  Pleas  should, 
as  far  as  poasihle,  be  rendered  uniform 
[The  Uniformity  of  Process  Act,  2 
Will.  IT.  c.  89,  was  not  passed  untU 
May,  1882],  no  affidayit  of  the  ser- 
vice of  process  shall  be  deemed  suffi- 
cient if  made  before  the  plaintiffs 
own  attorney  or  his  clerkt-^JerTis* 
Now  Rules,  page  58 ;  see  also  2 
Crompton  k  Jervis,  168. 

In  Wood  V.  ffarpttr,  3  Beav.  290, 
affidsTits  were  r^'ected  on  the  ground 
that  they  had  been  sworn  before  a 
Master  Extraordinary  of  the  Court, 
who  acted  as  clerk  to  the  plaintiff's 
attorney. 

X  The  researches  of  Mr.  Sidney 
Smith  and  Mr.  Daniell  have  produced 
no  case  in  addition  to  Re  Sogan,  8 


had  to  certain  Foreign  Systems 
of  Procedure,  and   tomes  were 

Atk.  813.- See  Smith's  Praot.  vol.  1, 
page  41,  Ist  edit. ;  Darnell's  Pract. 
Tol.  3,  page  234,  Ist  edit.  In  Smiih 
T.  Woodr<^,  6  Price,  280  (1818,  about 
a  year  after  the  date  of  the  anecdote), 
on  the  Equity  side  of  the  Exchequer, 
a  motion  was  made  that  an  affidavit, 
which  had  been  filed  in  support  of  a 
bill  of  interpleader,  might  be  taken 
off  the  file  for  irregularity,  in  haTing 
been  sworn  before  the  solicitor  for 
the  plaintiff,  which  it  was  urged  was 
contrary  to  the  practice  of  all  the 
other  Courts.  Lord  Chief  Baron 
Richards  said,  that  the  only  question 
was,  whether  the  affidavit  being  sworn 
before  the  plaintiff's  solicitor  was  ir- 
regular according  to  the  practice  on 
the  equity  side  of  the  Court.  It  cer- 
tainly appeared  to  have  been  the  prac- 
tice on  the  equity  side  of  the  Court, 
and  there  was  no  case  wherein  such 
an  affidavit  had  been  rejected  on  thai 
ground.  The  rule  was  no  doubt  a 
sound  and  wholesome  one,  and  was 
acted  on  on  the  other  side  of  the 
Court.  As  it  was  not  the  practice  on 
the  equity  side,  howeyer.  It  was  not 
an  irregularity  in  that  instance,  and 
it  would  be  hard  to  turn  the  plaintiff 
round  on  that  ol]jection,when  he  had 
only  pursued  the  common  course.  It 
was  an  objection  certainly  which  he 
had  heard  made  more  than  once,  and 
if  there  were  any  suspicion  about  the 
case,  or  if  there  were  any  doubt  that 
the  plaintiff  would  not  make  another 
affidavit  before  another  commissioner 
in  an  hour,  it  might  be  ordered  to  be 
taken  off  the  file.  The  question  of 
costs  being  mentioned,  his  Lordship 
said,  that  there  being  perhaps  matter 
of  doubt  as  to  the  propriety  of  the 
practice,  and  it  being  certainly  a 
course  of  proceeding  which  required 
alteration,  he  would  not  order  the 
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Sir  John  LEACH—When  you  serve  your  special  injunction^ 
obtained  upon  certificate  of  bill  filed  and  affidavit,  you  should  also 
serve  your  subpoena.  That  was  once  supposed  not  to  be  neces- 
sary.— Stevens  v.  Bridges,  V.  C.  June,  1821. 

See  Patrick  v.  Harrison,  3  Bro.  C.  C.  476,  Belt's  edit. ;  At- 
torney General  v.  Nichol,  16  Ves.  338. 


thus  collected,  the  multitude  of 
which  was  so  great  as  to  cover 
no  small  part  of  the  floor  of  the 
Court  [it  was  the  old  Council 
Room  of  Lincoln's  Inn,  now  con- 
verted into  chambers— Sir  Thomas 


p«rt7  applying  to  pay  the  costs  :  for 
the  appUoation  was  certainly  not 
Improper,  and  if  founded  on  dr- 
cmnstanoes  of  snspidon,  would  have 
been  attended  to.  He  therefore  re- 
fused the  motion,  but  without  costs. 
The  Lord  Chief  Baron  afterwards  (ad- 
dressing himself  to  the  officers  of  the 
Court)  deiired  that  it  might  be  un- 
derstood as  a  rule  that,  in  future,  affi- 
davits were  not  to  be  made  before  the 
attorneys  in  the  cause. 

Besides  the  case  in  Lunacy,  the  case 
in  the  Court  of  King's  Bench,  and  the 
case  on  the  Plea  Side  of  the  Court  of 
Exchequer,  there  was  a  case  in  Bank- 
ruptcy which  seems  to  have  escaped 
the  author's  attention.  Ex  parte 
Brodckwni,  1  Rose,  145,  (1810).  There 
was  there  a  petition  tiiat  the  repre- 
■entatiTe  of  a  person,  who  had  been 
soUcitor  to  the  commission,  might  de- 
liyer  up  the  proceedings.  It  wus  held 
to  be  a  fatal  objection  to  the  petition, 
that  the  affidavit  in  support  of  it  had 
been  sworn  before  a  Master  Extra- 
ordinary, who  was  the  present  solicitor 
to  the  commission. 

The  author,  it  is  probable,  would 
have  been  nothing  daunted  by  a  know- 
ledge of  this  bankruptcy  case. 


Plumer  sat  there,  out  of  term,  for 
several  years  after  he  was  ap- 
pointed Vice-Chancellor],  and 
thus  to  attract  the  attention  of 
Mr.  Shadwell  (the  present  Vice- 
Chancellor  of  England)  who, 
learning  the  rare  and  recondite 
point  which  the  aforesaid  books 
were  destined  to  illustrate  and 
enforce,  with  that  good  nature 
for  which  he  has  ever  been  re- 
markable, by  a  seasonable  hint— 
luckily  for  the  author — ^prevented 
the  laughter  that  a  reference  by 
him  to  any  authority  at  all  for 
such  a  purpose  would  infallibly 
have  raised,  and  which  the  men- 
tion of  a  work  of  a  Jurist  of  an- 
other nation  would  have  rendered 
it  somewhat  difficult  to  control. 

There  is  nothing,  perhaps, 
which  exposes  the  young  barris- 
ter to  the  ridicule  (and  a  very  fatal 
ridicule  it  is  sometimes  found)  of 
that  class  of  the  profession  usually 
congregated  in  the  courts  (which, 
as  it  is  the  most  numerous,  so  it 
is  possibly  the  most  influential) 
than  the  citation  of  authorities  in 
support  of  certain  parts  of  our 
practice  with  which  daily  expe- 
rience makes  them  famUiar,  and 
as  to  which  our  books  in  general 
contun  no  information. 


mooouidos  v, 
Thomas. 

8teven»  v. 
Bridget. 
When  you 
serve  your 
special  injunc- 
tion, obtained 
upon  certificate 
of  bUl  filed 
and  affidavit, 
you  should  also 
serve  your  sub- 
poena. 


( 
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V  c. 
Wi^,  BELSHAM  v.  PERCIVAL. 

Nov. 

V  '     J  Vicb-Chancellor  Wigram  said,  that  an  abatement  of  the 

Bblsham  17.  gujij  subsequent  to  the  hearing,  does  not  prevent  the  Court 

An  abatement  ^^^^  pronouncing  judgment,  or  the  registrar,  in  general, 

of  the  suit,         frona  drawine  up  the  decree. 

subsequent  to  o     t 

the  hearing,  Mr.  Cooper^  Mr.  RomiUyy  Mr.  Wood^  Mr.  Rogers^  Mr. 

T^tt°hec"urt    Follett,   Mr.    Shebbeare,   Mr.  NichoUs,  and   Mr.  Lewis 
from  pronounc-  ^ere  the  counsel  in  the  cause  (a). 

ing  judgment, 

or  the  registrar,  

in  gener^,  from 
drawing  up  the 
decree.  In  Davies  ▼.  Davies,  9  Ves.  461,  the  cause  haying  stood  some 

time  for  judgment,  one  of  the  defendants  died  in  the  interral,  and 
the  suit  had  not  been  reriTed  when  set  down  for  judgment.  Mr. 
Richards,  for  the  plaintiffs,  said  it  was  settled  in  Jones  ▼.  Davies, 
in  the  Court  of  Exchequer,  that  the  death  of  a  defendant  does  not 
necessarily  prevent  judgment.  Judgment  was  pronounced  ac- 
cordingly, by  Lord  Eldon,  a  few  days  afterwards. 

The  following  is  probably  the  case  referred  to  by  Mr.  Richards, 
although  he  mentions  it  to  be  the  case  of  the  death  of  a  defendant, 
and  not  of  a  plaintiff. 

Where  a  cause  was  finally  heard,  and  the  Court  took  time  to 
consider  of  their  judgment,  and  in  the  meanwhile  the  party  plain- 
tiff died,  the  Court  gave  judgment  nunc  pro  tunc,  and  ordered 
that  their  decree  should  have  relation  to,  and  be  entered  upon,  the 
day  that  the  cause  was  finally  heard ;  and  in  this  decree  the 
plaintiff  had  relief.  Jones  v.  Le  David,  Hil.  T.  1791,  in  Scac. ; 
2  Fowler,  Exch.  Pract.  169. 


Mr.  Daniell,  in  his  Practice,  vol.  3,  page  224,  1st  edition, 
vol.  2,  page  1428,  2nd  edition,  states  that  where  the  suit 
abates  after  a  decree  has  been  pronounced,  but  before  it  is 
passed,  there  must  be  a  revivor  before  it  can  be  passed.  This 
is  an  error:  see  Man  v.  Ricketts,  ante,  page  35.  Mr.  Daniell 
cites  Bertie  v.  Lord  Falkland,  1  Dick.  25  ;  as  to  which  case, 
see  ante,  page  37. 


(a)  See  the  succeeding  case  of  Kirk  v.  Tke  Bromley  Unum, 
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January  26, 

KIRK  V.  THE  BROMLEY  UNION.  .     ^«*»-     . 

Kirk  v.  Tbx 

Lord  Chancellor. — Judgment  may  be  given,  and  a  decree  Rromlbt 

may,  in  general,  be  drawn  up,  passed,  and  entered,  notwith-     ^^^' 

standing  an  abatement  of  the  suit,  by  the  death,  since  the  be  giyen,  and  a 

hearing,  of  the  sole  plaintiff  (a).  ^^^S^?' "" 

•  drawn  np, 
passed,  and  entered,  notwithstanding  an  abatement  of  the 
suit  by  the  death,  since  the  hearing,  of  the  sole  plaintiff. 


VAWN  EDWARDS  t>.  DANIEL  ABREY,  AND        ^"^^^f^ 

MARIA  HIS  WIFE.  „ ^-^-^ 

Edwabdb  v. 
Abhkt. 

The  plaintiff  was  executor  and  trustee  under  the  will  of  The  opinion  of 

Griggs,  the  father  of  the  defendant  Maria  Abrey,  dated  in  ^^l^^^^^ 

the  year  1823,  by  which  wiU  it  was  declared  that  the  share  expended  by  the 

and  proportion  of  the  residue  to  which  the  defendant  pastmainte- 

Maria  Abrey,  then  Maria  Griggs,  was  entitled  as  one  of  ^e?who^was 

the  testator's  daughters,  should  not  be  subject  to  the  debts  in  an  unsound 

or  control  of  any  husband  with  whom  she  might  inter-  ought,  on  the 

marry,  but  should  be  for  her  own  sole  and  separate  use,  SaWuVto^p- 

and  her  receipt  notwithstanding  her  coverture  was  to  be  a  port  her,  to  be 

repaid  to  hum 
good  discharge  for  the  same.    The  bill  stated  the  death  of  by  a  sale  of 

the  testator,  and  the  intermarriage  of  the  defendants  in  his  ^tai  of  her 
lifetime.     That  the  share  of  the  defendant  Maria  Abrey  in  "cparate  pro. 

perty,  not 
the  residuary  personal  estate  of  the  testator,  consisted  of  the  adopted. 

sum  of  1800/.  ^3  per  Cent.  Consols,  and  of  the  sum  of  1370/.,  LoSiCh^c^l- 

«,,..«  lor  not  sitting 

(a)  See  the  preceding  case  of  Belsnam  t.  Percwal,  in  lunacy]  that 

the  sum  found 
by  the  Master  proper  to  be  allowed  for  the  future  maintenance  of  the 
wife,  should  be  paid  to  the  husband  out  of  her  separate  income,  arising 
from  the  stock  standing  to  the  credit  of  the  cause,  he  not  being  of  ability  to 
maintain  her. 

The  husband,  not  of  ability  to  maintain  his  wife,  allowed  to  receiye  that 
part  of  the  income  of  her  separate  property,  which  was  not  required  for  her 
maintenance,  until  money  advanced  by  him  for  her  past  maintenance  was 
repaid. 

Master  reports  he  was  of  opinion  that  the  husband  should  enter  into  a 
recognizance,  duly  to  apply  the  sum  allowed  for  the  maintenance  of  the  wife : 
but  the  Court  held  that  to  be  unnecessary. 

VOL.  II.  N 


Abkey. 
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^*^^  £3  per  Cent.  Reduced  Annuities,  together  with  a  sum  of  cash. 
Edwards  v.  That  the  plaintiff  was  desirous  of  transferring  and  paying 
to  the  defendant  Maria  Abrey  the  said  stock  and  cash,  and 
of  being  thereupon  released  and  discharged  in  respect  of 
the  trust ;  but  the  plaintiff  was  informed,  and  believed  it  to 
be  the  fact,  that  the  defendant  Maria  Abrey  was  not  of 
sound  mind  or  capable  of  transacting  business,  or  of  signing 
or  executing  to  the  plaintiff  any  receipt  or  release  in 
respect  of  her  share  of  the  said  trust  property,  and  that 
the  defendant  Maria  Abrey  was  then  by  the  authority  of 
some  certificate  issued  by  physicians  or  surgeons,  duly 
qualified  in  that  behalf,  under  restraint  at  an  asylum  for 
persons  of  unsound  mind.  That  no  commission,  however, 
had  issued  to  inquire  into  the  state  of  mind  or  competency 
of  the  said  defendant  Maria  Abrey  for  the  management  of 
her  aflhirs,  and  no  committee  of  the  estate  of  the  said 
defendant  Maria  Abrey  had  been  appointed  (a).  That  the 
plaintiff  was  entitled,  upon  transfer  and  payment  of  the  said 
trust  funds  as  the  Court  should  direct,  to  be  released  and 
discharged  in  respect  of  the  same.  The  bill  prayed  that 
the  plaintiff  might,  upon  transfer  or  payment  unto  the 
defendant  Maria  Abrey  of  her  share  in  the  said  resi- 
duary personal  estate  of  the  testator,  in  case  she  should 
appear  to  be  of  sound  mind,  be  released  and  discharged  in 
respect  of  the  trust  thereof.  But  if  it  should  appear  by 
the  proceedings  in  the  cause  that  the  defendant  Maria 
Abrey  was  of  unsound  mind,  then  that  the  plaintiff  might 
be  at  liberty  under  the  order  of  the  Court  to  transfer  into 

(a)  See,  in  a  lubsequent  page,  ficial  interest  in  the  matter,  that 
eect.95oftheAct8&9Vict.c.lOO.  there  should  be  an  application 
The  present  bill  was  filed  in  May,  under  the  provisions  of  that  Act 
1845.  The  Act  was  passed  in  to  the  Lord  Chancellor  sitting  in 
August,  1845.  In  some  cases  Lunacy,  instead  of  the  institution 
like  the  present  [there  was,  of  of  a  suit,  and  an  application  to  the 
course,  the  order  as  well  as  the  Lord  Chancellor  sitting  in  Chan- 
medical  certificate]  it  will  pro-  eery,  or  to  any  other  branch  of 
bably  in  future,  be  found  prefer-  the  Court, 
able  for  the  parties  having  a  bene- 
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the  name  of  the  Accountant-General  in  trust  in  the  cause         1B46. 
the  said  several  sums  of  1800/.,  £S  per  Cent.  Consolidated  Edwakds  v. 
Bank  Annuities,  and  1870t  -^3  per  Cent.  Reduced  Annui-  ^"■^• 
ties,  and  might  also  be  at  liberty  under  the  like  order  to 
pay  into  the  bank  in  the  name  of  the  said  Accountant- 
General  in  trust  in  this  cause  the  sum  of  cash  in  the  said 
bill  mentioned,   and  thereupon  that  the  plaintiff  might 
be  released  and  discharged  under  the  indemnity  of  the 
order  of  the  Court  in  respect  of  the  said  trust  moneys  and 
premises  respectively.     And  that  so  much  of  the  said  trust 
moneys  as  should  be  necessary,  might  be  applied  in  the 
payment  to  the  plaintiff  of  his  costs  of  the  suit. 

The  answer  of  the  defendants  Daniel  Abrey  and  his  wife, 
she  answering  by  him  as  her  guardian,  stated  amongst 
other  things  that  they  intermarried  in  1824,  and  that  about 
the  month  of  June,  1838,  she  was  afflicted  with  severe 
illness,  and  became  of  unsound  mind  and  unable  to  manage 
herself  or  her  afi&irs. 

By  the  decree  and  an  order  made  at  the  same  time  in 
the  cause  upon  the  petition  of  the  defendant  Daniel  Abrey, 
13  Dec.  1845,  it  was  decreed  that  the  plaintiff  should  on  or 
before  the  31st  day  of  January,  1846,  transfer  and  pay  into 
the  name  and  with  the  privity  of  the  Accountant-General  of 
this  court  in  trust  in  and  to  be  placed  to  the  credit  of  the 
cause,  subject  to  the  further  order  of  the  Court,  the  said 
1800/.  Bank  ^3  per  Cent.  Annuities,  and  13702.  Reduced 
Annuities,  and  the  cash  therein  mentioned,  and  any  divi- 
dends vrhich  might  accrue  due  on  the  said  Bank  Annuities 
respectively  until  such  transfer  and  payment,  the  same  to  be 
received  by  the  said  plaintiff  and  the  amount  to  be  verified 
by  affidavit,  and  the  said  Accountant-General  was  to  declare 
the  trusts  of  the  said  Bank  Annuities  accordingly  subject 
to  the  further  order  of  the  Court ;  and  it  was  ordered  that 
the  costs  of  all  parties  should  be  taxed  and  paid  out  of  the 
cash  aforesaid  [arising  from  dividends],  and  out  of  any 
future  dividends ;  and  if  the  same  were  not  sufficient  for. 
that  purpose,  by  sale  of  a  part  of  the  .^1370  Reduced  Bank 

n2 
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1846. 

^ . 

Edwards  v. 
Abrey. 


Annuities:  and  it  was  ordered  [upon  the  petition  of  the 
defendant  Daniel  Abrey]  that  it  should  be  referred  to  the 
Master  to  inquire  and  state  how  and  under  what  circum- 
stances  and  at  whose  expense  the  defendant  Maria  Abrey, 
the  wife  of  the  petitioner,  had  been  maintained  and  provided 
for  in  and  since  the  month  of  June,  1838,  and  what  had  been 
the  amount  of  such  expenditure,  and  whether  the  petitioner 
was  of  ability  to  maintain  her,  regard  being  had  to  her  fortune 
and  her  situation,  and  comfort,  and  to  the  number  of  the 
children  of  the  petitioner  and  his  said  wife,  and  the  provision 
necessary  to  be  made  by  the  petitioner  for  them,  and  what 
would  be  fit  and  proper  to  be  allowed  for  such  past  main- 
tenance and  provision  of  or  for  the  petitioner's  said  wife,  and 
whether  out  of  any  and  what  fund  to  be  administered  in  this 
suit  (a),  and  to  whom  the  same  ought  to  be  paid,  and  what 


(a)  The  bill  charged  that  the 
sums  of  stock  and  cash,  mentioned 
in  the  bill  as  the  share  of  the  de- 
fendant Maria  Abrey  of  the  resi- 
duary personal  estate  of  the  tes- 
tator, was  the  full  and  true  amount 
to  which  she  was  entitled,  and 
that  if  necessary,  or  it  should  be 
required  by  the  defendant  Maria 
Abrey,  or  her  committee  or 
guardian  duly  appointed,  an  ac- 
count ought  to  be  taken  of  the 
personal  estate  of  the  testator 
come  to  the  hands  of  the  plaintiff, 
and  of  the  application  thereof. 
The  answer  stated  that  the  de- 
fendants believed  that  the  sums 
of  stock  and  cash  in  the  bill  men- 
tioned, with  the  subsequent  divi- 
dends on  the  stock,  was  the  fuU 
and  entire  amount,  which  the  de- 
fendant Maria  Abrey  was  entitled 
to  in  respect  of  the  personal  estate 
of  the  testator,  and  that  the  same 
was  the  full  and  entire  amount, 
which  the  plaintiff  was  answer- 
able or  accountable  for  in  respect 


of  the  said  share  of  the  defendant 
Maria  Abrey  therein,  and  that 
the  defendants  were  willing  to 
accept  and  adopt  the  same  accord- 
ingly, without  taking  the  accounts 
thereof,  if  the  Court  should  think 
fit  80  to  direct. 


Sib  John  Lbach. — Where 
the  object  of  the  suit  is  merely  to 
execute  the  trusts  of  a  fund,  being 
a  portion  of  a  residue  respecting 
the  amount  of  which  there  is  no 
dispute,  a  report  of  debts  is  not 
requisite  to  enable  the  Court  to 
deal  with  such  fund.  Owen  v. 
Evans,  V.  C.  July,  1819. 

The  student  may  consult  Rad^ 
cliffe  V.  Carter,  1  C.  P.  Coop. 
250.  There  the  object  of  the  suit 
was  to  ascertain  and  get  in  the 
clear  residuary  estate  of  the  intes- 
tate, and  it  was  consequently 
urged,  but  without  success,  that 
if  ever  there  was  a  case  in  which 
the  Court  was  justified  in  dealing 


Where  thf 
object  of 
the  snit  is 
lerclyto 
ezecate 
the  trusts 
of  a  fund, 
being  1 
portioD  oft 
residae,  re- 
specting 
the  amoant 
of  which 
there  is  no 
dispute,  a 
report  of 
debts  is  not 
requisite  to 
enable  the 
Court  to 
deal  with 
inch  fund. 
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would  be  fit  and  proper  to  be  allowed  for  the  like  main-        ^46^ 
tenance  and  provision  of  or  for  the  petitioner's  said  wife  Edwabds  «. 
for  the  time  to  come,  until  the  further  order  of  the  Court,  ^"'^*^- 
and  whether  out  of  any  and  what  fund  to  be  administered 
in  this  suit  (a),  and  to  whom  and  upon  what  security  such 
future  allowance  ought  to  be  paid,  and  from  what  time  the 
same  ought  to  commence. 

In  pursuance  of  this  decree  and  order,  the  Master  made 
his  report,  dated  the  4th  July,  1846.     And  he  found  that 
the  defendant  Daniel  Abrey  had  three  children  by  his  wife 
of  the  names  and  ages  therein  mentioned ;  and  that  his  said 
wife,  some  time  after  the  birth  of  the  said  three  children, 
became  of  unsound  mind,  and  in  or  about  the  month  of 
June,  1838,  she  was  removed  to  an  asylum  therein  men- 
tioned, and  she  continued  at  such  asylum  to  the  month  of 
October,  1839,  when  she  returned  to  the  residence  of  her 
said  husband,  and  continued  there  until  the  month  of  No- 
vember, 1840,  she  being  and  continuing  still  of  unsound 
mind  ;  and  in  the  said  month  of  November,  1840,  she  was 
again  removed  from  the  residence  of  the  said  defendant, 
D.  Abrey,  to  an  asylum  at  Kensington,  and  continued  there 
until  the  month  of  February,  1841,  when  she  was  removed 
to  St.  Luke'^s  Hospital,  where  she  continued  one  year,  and 
being  then  declared  to  be  incurable,  she  was  again  removed 
to  the  said  asylum  at  Kensington,  where  she  had  remained 
ever  since.    And  the  said  Master  found  that  the  expenses 
of  maintaining  and  supporting  the  defendant  Daniel  Abrey'^s 
said  wife  during  the  time  she  had  been  so  afflicted,  and  of 
providing  her  with  proper  advice  and  attendance,  and  other 
necessaries,  had,  in  and  from  the  said  month  of  June,  1838, 
down  to  the  then  present  time,  been  borne  and  paid  by  him 

with  an  estate  io  the  absence  of  a  debts  that  her  administratorwould 

report  of  debts,  it  was  that  case,  not  have  immediately  liquidated ; 

The  intestate  had  been  dead  more  besides,  it  was  only  proposed  to 

than  nineteen  years,  and  she  had  take  the  dividends  and  a  small 

died    under    circiunstances    that  part  of  the  capital, 
rendered  it  extremely  improbable         (a)  See  the  preceding  note, 
that  she  shoold  have  left   any 
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1846.  by  and  out  of  his  own  proper  moneys,  and  that  he  had 
Edwabds  «.  properly  expended  in  that  behalf  several  sums  of  money, 
Abrby.  amounting  together  to  the  sum  of  413/.  Ss.  6d.    And  the 

said  Master  found,  that  the  defendant  Daniel  Abrey  occu- 
pied a  farm  of  about  100  acres,  and  his  income,  including 
the  average  profits  of  his  said  farm  for  the  last  seven  years, 
had  not  exceeded  the  annual  sum  of  100/.,  and  had,  during 
all  that  time,  been  altogether  insufficient  to  defray  his  ex- 
penses incurred  on  behalf  of  his  said  wife,  and  to  maintain 
himself  and  his  said  children,  and  to  educate  the  latter ; 
and  that  the  defendant  Daniel  Abrey  had  accordingly  with- 
drawn and  expended,  from  the  capital  of  his  property,  the 
said  sum  of  413/.  Ss.  6d.  so  expended  by  him  on  behalf  of 
his  said  wife  as  aforesaid.  The  report  then  stated  a  pro- 
posal of  the  defendant  Daniel  Abrey.  And  upon  due  consi- 
deration of  the  said  proposal,  and  of  the  evidence  in  support 
thereof,  the  Master  found  that  the  defendant  Daniel  Abrey 
was  not  of  ability  to  maintain  his  said  wife,  regard  being 
had  to  her  fortune  and  her  situation  and  comfort,  and  to 
the  number  of  the  children  of  the  defendant  Daniel  Abrey, 
and  his  said  wife,  and  the  provision  necessary  to  be  made 
by  the  defendant  Daniel  Abrey  for  them.  And  the  said 
Master  was  of  opinion,  that  the  said  sum  of  413/.  8s.  €<2. — 
expended  by  the  defendant  Daniel  Abrey  for  past  main- 
tenance and  provision  of  or  for  his  said  wife  up  to  the  18th 
day  of  February,  1846 — should  be  paid  to  him  by  sale  of  a 
sufficient  part  of  the  said  1370/.  £3  per  Cent.  Reduced 
Bank  Annuities,  being  part  of  the  fund  to  be  administered 
in  this  suit  (a).  And  the  said  Master  was  also  of  opinion, 
that  the  sum  of  70/.  a  year  was  fit  and  proper  to  be  allowed 
to  the  defendant  Daniel  Abrey  for  the  maintenance  and  pro- 
vision of  his  said  wife  from  the  said  18th  day  of  February, 
1846,  and  that  the  same  should  be  paid  out  of  the  dividends 
to  accrue  due  on  the  residue,  if  any,  of  the  said  1370/.  £3 
per  Cent.  Reduced  Annuities,  after  payment  of  the  said 
sum  of  413/.  Ss.  6</.,  and  the  costs  by  the  said  decree 
(a)  See  the  note,  ante,  page  180. 
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directed  to  be  paid  out  of  the  said  Reduced  Annuities,  and         1846. 

also  out  of  the  dividends  of  the  said  1800Z.  Bank  £8  per  edwardsv. 

Cent.  Annuities,  also  standing  in  the  name  of  the  said  Ac-  ^"^' 

countant-General  in  trust  in  this  cause  as  aforesaid,  being 

the  remaining  fiind  to  be  administered  in  the  suit  (a) .     A  nd 

the  said  Master  was  further  of  opinion,  that  the  defendant 

Daniel  Abrey  ought  to  enter  into  his  own  recognizance  to 

apply  the  said  yearly  sum  of  70/.  so  long  as  the  defendant 

Daniel  Abrey  should  continue  to  receive  the  same,  in  and 

for  the  future  maintenance  and  provision  of  his  said  wife 

in  the  manner  proposed  by  him. 

The  costs  mentioned  in  the  decree,  and  also  the  legacy 
duty,  which  it  afterwards  appeared  that  the  plaintiff  had 
omitted  to  pay,  were  paid  out  of  the  dividends  as  far  as 
the  same  would  extend:  and  the  deficiency  was  raised 
and  paid  by  sale  of  part  of  the  <£^1S70  Reduced  Annuities, 
which  thus  became  diminished  to  the  sum  of  1856/.  Is.  4d. 

The  defendant  Daniel  Abrey  for  himself,  and  as  guardian 
for  the  purposes  of  the  suit  of  the  defendant  Maria  Abrey, 
his  wife,  presented  a  petition,  praying,  that  the  Account- 
ant-General might  be  directed  to  sell  so  much  of  the  said 
1356Z.  Is.  4id.  Reduced  Annuities  as  would  be  sufficient  to 
raise  the  said  sum  of  413/.  8«.  6c/.,  found,  by  the  said 
Master'^s  said  report  to  have  been  borne  and  paid  by  the  de- 
fendant Daniel  Abrey,  by  and  out  of  his  own  proper  moneys, 
in  the  expenses  of  maintaining  and  supporting  his  said  wife, 
during  the  time  she  had  been  afflicted,  and  of  providing  her 
with  proper  advice  and  attendance,  and  other  necessaries, 
from  the  month  of  June,  1838,  down  to  the  18th  February, 
1846,  as  in  the  said  Master^s  said  report  is  mentioned  and  set 
forth,  and  that  the  same,  when  sold,  might  be  paid  to  the 
said  defendant  Daniel  Abrey  ;  and  also  that  the  sum  of  70/. 
a  year — which  the  said  Master,  by  his  said  report,  was  of 
opinion  was  fit  and  proper  to  be  allowed  to  the  defendant 
Daniel  Abrey  for  the  future  maintenance  and  provision  of 
his  said  wife,  from  the  said  18th  day  of  February,  1846, 
until  the  further  order  of  the  Court — might  be  paid  to  the 
(a)  See  the  note,  ante,  page  180. 
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1846.  said  defendant  Daniel  Abrey  out  of  the  dividends  to  accrue 
Edwards  9.  due  on  the  said  1800/.  £S  per  Cent.  Annuities,  and  the 
Abrbt.  residue  of  the  said  sum  of  1356/.  1«.  4rf.  after  the  sale  to 

be  made  thereout  as  aforesaid. 

This  petition  came  on  now  to  be  heard  before  the  Lord 
Chancellor. 

Mr.  Oreene  for  the  defendants,  and  in  support  of  the 
petition,  cited  Brodie  v.  Barry  (a). 

Mr.  Hare  for  the  plaintiff. 

The  Lord  Chancellor  said,  that  he  must  decline  to 
adopt  the  opinion  of  the  Master,  that  money  actually 
expended  by  the  husband  for  the  maintenance  of  his  wife, 
ought,  on  the  ground  of  his  inability  to  support  her,  to  be 
repaid  to  him  by  a  sale  of  part  of  the  capital  of  her 
separate  property.  That  he  did  not  recollect  any  instance, 
in  which  an  order  of  the  kind  now  prayed  had  been  made 
by  the  Court.  That  if  any  precedent  for  such  an  order 
were  produced,  he  nevertheless  should  hesitate  to  foUow  it. 
That  the  case  of  Brodie  v.  Bar¥yy  had  little  resemblance* 
to  the  present  case  (b).    That  there  the  application  was 

(a)  2  Ves.  &  Bea.  36.  that  tbera  was  no  doubt  of  the 

(6)  In  Brodie  v.  Barry,  there  husband's  ability  to  maintain  his 

was  a  trust  to  pay  to  the  wife  wife.    They  observed  in  support 

the  dividends  of  funds  for  her  of  the  petition  that  where  a  wo- 

sole  and  separate  use.      At  the  man  entitled  to  pin  money,  or  any 

date  of  the  will  she  was  of  un-  other  separate  income,  which  had 

sound  mind,  and  she  still  con-  been  received  by  her  husband, 

tinned  of  unsound  mind,  though  had  been  maintained  by  him,  the 

no    commission   of  lunacy  had  Court  would  not,  after  her  death, 

been  taken  out  against  her.    She  compel  him  to  account,  but  would 

was  maintained  by  her  husband,  presume  an  agreement  between 

The  husband  presented  a  petition  them,  that  maintaining  her  he 

praying  a  reference  to  the  Master  should  retain  that  income.    Lord 

whether  it  would  be  for  the  benefit  Eldon  said  that  the  case  was  of 

of  the  wife,  regard  being  had  to  great  importance   and  delicacy, 

the  drcumstances  of  the  husband  That  upon  the  &cts  stated  by  the 

and  the  state  and  condition  of  his  petition  the  testator  must  have 

family,  that  the  whole  or  any  part  been  supposed  to  have  been  aware 

of  the  wife's  income  should  be  of  the  situation  of  the  lady ;  and 

paid  to  the  husband,  or  otherwise  the  terms  of  the  will,  therefore, 

applied    for   her   benefit.      The  were  in  direct  opposition  to  the 

counsel  for  the  petition  admitted  application.     That  suppoaing  a 


Ab&bt, 
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not  that  any  part  of  the  stock  should  be  sold,  but  merely  1B46.^ 
for  a  reference  to  the  Master  to  inquire  whether  it  would  Edwabds  o 
be  for  the  benefit  of  the  wife,  that  the  whole  or  any  part 
of  the  dividends  should  be  paid  to  the  husband.  That 
there  the  wife  was  entitled  to  the  dividends  only,  during  her 
life,  and  no  more.  There  was  a  trust  of  the  capital  stock 
after  her  death  for  her  children.  That  in  that  case,  there- 
fore, no  part  of  the  capital  stock  could  be  sold.  That  in 
the  present  case,  however,  the  wife  was  entitled  to  the 
fund  to  her  separate  use  absolutely.  That  there  might,  or 
might  not,  be  circumstances  in  which  the  Court  would  do 
what,  from  the  limited  title  of  the  wife,  could  not  be  done  in 
Brodie  v.  Barry.  That  if  the  parties,  who  had  had  the 
care  of  the  wife,  were  still  unpaid,  there  might,  or  might  not 
be,  ground  for  taking  a  portion  of  the  fund  in  order  to 
satisfy  the  amount  due  to  such  parties.  That  it  was 
not  necessary  for  him  to  determine  that  point,  as  it  was 
not  suggested  that  there  were  unsatisfied  debts  of  the 
husband  arising  out  of  the  maintenance  of  the  wife.  That 
it  might  be  truly  said  that,  by  paying,  the  husband  had 
shown  the  ability  to  pay  as  regarded  the  past,  however 
inconvenient  and  embarrassing  the  payment  might  have 
been  by  reason  of  the  smallness  of  his  income.  That  what 
the  Court  had  principally  to  consider  was  the  future  main- 
tenance of  the  wife,  and  that  not  only  during  the  coverture, 
but  in  the  event  of  her  husband's  death  and  her  surviving 
him.  That  was  a  strong  reason  for  not  breaking  into  the 
capital  fund.  That  in  applications  of  this  description  it 
was  true  that  the  Court  would  consider  not  only  what  was 
for  the  benefit  of  the  lunatic,  but  also  in  some  degree  what 
was  for  the  benefit  of  the  members  of  the  lunatic'^s  family. 
That  the  very  fact  that  the  means  of  the  husband  were  so 
slender,  now  that  the  wife  had  hitherto  been  actually  main- 

commiMioD  was  taken  out,  the  come  the  passage   cited  in  the 

consideration  would   arise  what  Lord  Chancellor's  judgment,  post, 

was  to  be  done  with  the  separate  page  186,  (see  also  the  note,  pages 

estate  as  to  making  it  contribute  186,  187,)  and  the  passage  cited 

to  her  maintenance  or  not. — ^Then  in  the  note  (6),  post,  page  188. 


Abbby. 
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IM6«  tained,  and  the  extraordinary  expenses  occasioned  by  her 
Edwards  v.  unfortunate  condition  had  been  actually  paid,  was  a  reason 
why  it  was  not,  and  could  not  be,  the  interest  of  the  wife, 
that  the  corpus  of  her  separate  estate  should  be  diminished, 
by  throwing  any  charge  upon  it  to  which  it  was  not  liable. 
That  probably  it  was  equally  the  interest  of  the  members 
of  the  family  that  there  should  be  no  such  diminution. 
That  there  were,  howeyer,  charges  upon  the  capital,  which 
it  was  admitted  had  been  paid  out  of  the  income ;  he  meant 
part  of  the  costs  of  the  suit  and  the  legacy  duty.  There  was 
no  reason  why  these  should  not  have  been  raised  and  paid 
by  a  sale  of  the  corpus,  instead  of  by  an  application  of  the 
dividends.  He  should  direct  that  the  amount  of  the  costs 
and  legacy  duty,  paid  out  of  dividends,  should  be  raised  by 
sale  of  the  stock  and  paid  to  the  husband  towards  the  dis- 
charge of  the  413/.  8s,  6d.  The  subsequent  costs  of  the 
suit  and  of  the  present  application  would,  in  like  manner, 
be  raised  by  a  sale  of  the  stock.  That  as  to  the  payment  to 
the  husband  of  the  70/.  a-year,  which  the  Master  found  to  be 
a  fit  allowance  for  the  maintenance  of  the  wife  for  the  time 
to  come,  there  could  be  no  doubt.  Here  the  husband  was  not 
of  ability  to  maintain  the  wife.  In  JBrodie  v.  Barry ^  it  was 
different.  The  husband  was  there  admitted  to  be  of  ability  to 
maintain  the  wife  (a).  That  it  was  plain  that  Lord  Eldon 
thought  that  that  circumstance  raised  a  difficulty.  That 
Lord  Eldon  there  said  it  was  true  that  if  the  husband 
received  from  the  trustees  the  wife's  separate  mamtenance, 
the  Court  would  not  charge  him  with  more  than  one  yearns 
income :  but  that  was  upon  the  notion  of  her  consent  to 
make  it  a  common  fund  for  the  expense  of  the  family,  and 
the  case  before  him  was  the  case  of  a  person  incapable  of 
consenting,  and,  therefore,  not  within  the  rule  which 
guides  the  Court  in  those  instances  (6).     Lord  Eldon  saw 

(a)  See  the  oote,  ante,  pnge  184.  should  not  determine  either  to  go 

{b)  In  a  subsequent  part  of  his  to  the  extent  of  advancing  any 

judgment  Lord  Eldon,after  stating  part  of  the  fund  [dividends]  or  to 

the    inquiry   which    he    should  stop  short  of  it — said  he  had 

direct,  and  that  at   present  he  searched  and  could  find  no  au- 
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there  would  be  a  manifest  inconsistency  in  permitting  the         1846. 
husband  to  take  the  wife^s  separate  income  upon  the  prin-  Edwabds  «. 
ciple  of  an  implied  consent,  where  the  wife  was  altogether  ^"^' 
incompetent  to  consent.     This  seemed  a  sufficient  reason 
for  Lord  Eldon^s  hesitation,  where  the  income  was  not 
wanted  for  the  wife's  maintenance.     The  acknowledgment 
that  the  husband  was  able  to  support  the  wife  was,  there- 
fore, a  difficulty.    That  it  was  not  very  clear  why  Lord 


thority  in   the   least   govenung 
bim  in  a  case  of  that  nature. 

All  this  applies  to  the  case  of 
a  husband  able  to  maintain  his 
wife. 


The  rerer-  The  student  will  note  the  pas- 
salof  ade-g|^i^e  in  Lord  Eldon's  judgment: 

the  Vice-  "  ^^  ^*^"  ^^^^  ^^^^  ^  ^^®  husband 
Chancellor,  received  from  the  trustees  her 
^^^^  separate  maintenance,  the  Court 
Lori],  would  not  charge  him  with  more 
eatabEshet  than  one  year's  income ;  but  that 
^^  *"'"  .  waa  upon  the  notion  of  her  con- 
tn  ra^on  *^^^  ^  uake  it  a  common  fund 
ofSirAr-  for  the  expense  of  the  family ;  and 
thnr  Pig-  that  was  the  case  of  a  person  in- 
mt^^-  capable  of  consenting,  and  there- 
money,  that  fore  not  within  the  rule  which 
where  the  guided  the  Ck>urt  in  those  in- 

IJ^^^K  stances" 
of  oDsoiind  "'**"*'*^' 

mind,  the  In  1809  Sir  Arthur  Piggott,  in 
husband  a  case  of  pin  money,  wrote  an 
chaioTh  ^Pi'^io'**  "*  extract  from  which  is 
clothea  and  ^^  ^be  reporter's  possession,  that 
ornamenta,  where  the  wife  being  of  unsound 

the  Cnuri 

Will  td  ™^**^»  *he  husband  has  main- 
cm  against  ^Q^  ber  and  has  purchased  her 
Um  an  ac-  clothes  and  ornaments,  the  Court, 
2^*|»*  notwithstanding  reasoning  of  the 
thepKQ.  l^nd  here  used  by  Lord  Eldon, 
iiMMiey.       would  not  decree  against  him  an 

account  of  the  arrears  of  the  pin 

money. 

In  the  well  known  case  of  Lorcf 

Digby  v.   Howard,  4  Sim.  588, 


the  Vice-Chancellor,  after  stating 
that  the  law  of  the  Court  was,  that 
implied  permission  and  consent 
on  the  part  of  the  wife,  might  be 
inferred  from  the  fiact  that  she  and 
the  husband  lived  together,  and 
she  nerermadeany  demand,  added, 
if  that  was  the  law  of  the  Court, 
and  the  reason  why  the  Court 
would  not  interfere,  it  was  to  be 
considered  what  was  to  be  done 
with  a  case,  in  which  a  presump- 
tion that  there  was  a  consent  was 
totally  dispkced.  That  the  case 
before  him  was  one  of  a  trust  for 
providing  a  separate  income  for 
the  wife,  and  in  which  it  was  not 
shown  that  the  wife  could  have 
consented,  or  permitted  by  any 
acquiescence  of  her  own  mind  the 
husband  to  receive  her  separate 
income.  That  his  opinion  was 
that  the  trust  was  unaffected  by 
any  rule  that  the  Court  had  laid 
down,  and  the  consequence  was 
that  the  personal  representative 
of  the  wife  was  entitled  to  all  the 
arrears  of  pin  money. 

The  decision  of  the  Vice-Chan- 
cellor was,  however,  reversed  by 
the  House  of  Lords,  and  the  cor- 
rectness of  the  opinion  of  Sir 
Arthur  Piggott  thus  established 
a  quarter  of  a  century  after  its 
date.  See  Howard  v.  Digby,  2 
CI.  &  Fin.  634;  and  8  Bligh, 
N.  S.  224  (1834). 
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1846. 

* 

Edwabds  v. 
Abrkt. 


Eldon  had  directed  an  inquiry  whether  the  husband  was 
of  ability  to  maintain  the  wife,  when  the  husband'^s  counsel 
had  stated  that  there  was  no  doubt  of  his  ability.  Nor 
was  it  clear  what  Lord  Eldon  would  hare  done,  upon  the 
report  of  the  Master  finding  the  affinnative  of  the  in- 
quiry (a).  The  language  of  Lord  Eldon,  however,  left 
no  doubt  that,  where  the  husband  was  not  of  ability 
to  miuntain  his  wife,  the  Court  would  direct  that  her 
separate  income  should,  if  a  commission  were  taken  out, 
be  applied  for  that  purpose  (i).  That  where  the  pro- 
perty was  too  small  to  admit  of  a  commission  being 
taken  out,  and  there  was  a  suit,  and  a  fimd  to  the  credit 
of  the  suit  to  which  the  wife  was  entitled,  the  Court 


(a)  Lord  Eldon  said  upon  that 
application  he  could  go  no  further 
than  to  direct  a  reference  to  the 
Master  to  inquire  who  had  main- 
tained the  wife,  and  at  what  ex- 
pense, and  how  far  her  husband 
was  able  and  willing  to  maintain 
her.  Again  he  said,  without  pre- 
judice to  the  question  what  might 
be  done  thereafter,  he  would  di- 
rect that  inquiry  how  she  had 
been  maintained,  and  at  whose  ex- 
pense, since  the  testator's  death : 
whether  her  husband  was  of 
ability  to  maintain  her,  due  re- 
gard being  had  to  her  comfort, 
and  whether  any  of  that  separate 
maintenance  should  be  applied  to 
her  use.  That  there  was  a  dis- 
tinction between  the  application 
of  a  stranger  and  of  the  husband 
himself,  able  to  maintain  her,  and 
not  maintaining  her  as  he  ought, 
in  which  case  he  would  dismiss 
his  petition. 

The  reporter  has  a  note  that 
in  the  argument  of  Nettleshipp  v. 
Nettleshipp,  post,  page  191»  it  was 
stated  that  upon  search  it  could 
not  be  found  that  in  the  case  of 
Brodie  v.  Barry,  any  order  was 


ever  drawn  up.  He  also  has  re- 
cently had  the  Registrar's  Book 
examined,  and  with  the  like  re- 
sult. 

(6)  ''If  a  commission  was  taken 
out  I  must  look  at  the  substan- 
tial benefit  of  the  object  of  it, 
and  must,  therefore,  consider  not 
only  the  husband's  means,  bnt 
his  obligation  to  maintain  her; 
and  if  the  law  would  not  compel 
him  to  contribute  to  her  comfort 
in  the  degree  which  he  ought  [or 
he  was  unable  to  maintain  her 
with  proper  comfort]  I  should 
not  scruple  to  direct  the  com- 
mittee to  apply  a  part  of  her  sepa- 
rate income." 

The  student  may  safely  read 
Lord  Eldon's  judgment  as  if  the 
words  between  crotchets  formed 
part  of  it.  See  a  subsequent  part 
of  the  judgment.  After  the 
words  "  I  should  not  scruple  to 
direct  the  committee  to  apply  a 
part  of  her  separate  income,"  the 
report  has,  "  but  that  I  could  do 
only  by  arrangement."  These 
words  are  nonsensical.  The  stu- 
dent may  erase  them. 
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had  a  power  very  like  that  of  the  Lord  Chancellor  sitting  1846. 
in  Lunacy.  That  he  should  therefore  order  that  the  sum  edwarob  v. 
found  by  the  Master  proper  to  be  allowed  for  the  future  '^^"^• 
maintenance  of  the  wife,  should  be  paid  to  the  husband 
out  of  ber  separate  income,  arising  from  the  stock  stand- 
ing to  the  credit  of  the  cause,  he  not  being  of  ability  t-o 
maintain  her.  With  regard  to  the  surplus  dividends, 
exceeding  the  70/.  a  year,  which  the  Master  had  reported 
was  fit  and  proper  to  be  allowed  to  the  husband  for  the 
maintenance  of  his  wife — ^no  doubt  if  the  wife  were  of 
sound  mind  and  living  with  her  husband,  she  would  apply 
the  entire  dividends  for  the  common  benefit  of  herself 
and  husband.  Could  the  Court  do  that  for  her !  With- 
out determining  whether  in  general  there  was  ground  to 
permit  a  husband  to  receive  that  part  of  the  separate 
income  of  the  wife,  whilst  in  a  state  of  lunacy,  which  was 
not  required  for  her  maintenance  and  support,  he  never- 
theless, thought  that  in  the  circumstances  of  the  case 
then  before  him — the  embarrassment  which  the  past  main- 
tenance of  the  wife  had  occasioned  to  the  husband, — 
there  was  a  ground  for  allowing  him  to  receive  the 
surplus  dividends.  He  should  therefore  allow  the  husband 
— ^he  not  being  of  ability  to  maintain  his  wife — to  receive 
that  part  of  the  income  of  her  separate  property,  which  was 
not  required  for  her  maintenance,  until  the  money  advanced 
by  him  for  past  maintenance  was  repaid.  That  it  was  not 
necessary  now  to  consider  whether  there  could  be  any  appro- 
priation, of  the  surplus  dividends,  not  wanted  for  the  main- 
tenance of  the  wife,  after  the  husband'^s  debt  was  liquidated. 
But  it  would  not  be  going  too  far  if  such  appropriation  were 
directed,  until  the  payment  of  the  debt.  That  the  process 
of  repayment  would  indeed  be  slow.  He  could  however, 
do  no  more.  That  the  Master  had  reported  that  he  was 
of  opinion  that  the  husband  ought  to  enter  into  his  own 
recognizance,  duly  to  apply  the  sum  allowed  for  the  main- 
tenance of  the  wife.  That  this  was  unnecessary.  That 
if  a  commission  of  lunacy  were  taken  out,  and  the  husband 
were    appointed    committee  of  the  person  of  the  wife, 
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1846.         no    security  would  be  required    from  him  for  the  due 
Edwards  v.      application  of  the  sum  allowed  for  her  maintenance  (a). 

Abrkt. 

Thursday,  30th  July,  1846.  L.  C— Between  Yawn  Edwards, 
plaintiff,  Daniel  Abrey  and  Maria  his  wife,  defendants.  Whereas 
the  above-named  Daniel  Abrey  for  himself,  and  as  guardian  of  the 
aboTe-named  defendant  Maria  Abrey  his  wife,  a  person  of  unsound 
mind,  did  on  the  22nd  of  July  instant,  prefer  his  petition  unto 
the  Bight  Honourable  the  Lord  High  Chancellor  of  Great 
Britain,  setting  forth  as  therein  is  set  forth,  and  praying,  &c. 
— ^Whereupon  all  parties  concerned  were  ordered  to  attend  his 
Lordship  on  the  matter  of  the  said  petition,  and  counsel  for  the 
petitioner  the  defendant,  and  for  the  plaintiff,  this  day  attending 
accordingly,  upon  hearing  the  said  petition,  the  decree  dated  the 
13th  day  of  December,  1845,  the  Master's  report,  dated  the  4th 
day  of  July,  l846—an  order  dated  the  16th  day  of  July,  1846, 
confirming  the  said  report  (6);  and  the  Accountant-General's 
certificate  read,  and  what  was  alleged  by  the  counsel  for  the 
petitioner  the  defendant,  and  for  the  plaintiff.  His  Lordship 
doth  order  that  it  be  referred  to  the  Taxing  Master  of  this 
Court,  to  whom  the  taxation  of  costs  in  this  cause  stands 
referred,  to  tax  the  costs  of  all  parties  of  this  suit  since  the 
last  taxation,  and  of  this  application  and  incident  thereto,  as 
between  solicitor  and  client :  and  it  is  ordered  that  so  much 
of  the  1356/.  1«.  Ad.  Reduced  Annuities  standing  in  the  name 
of  the  Accountant-Greneral  of  this  Court  in  trust  in  this  cause, 
as  with  the  sum  of  45Z.  19«.  Zd,  cash  in  the  Bank,  on  the 

(a)  Itwill  be  seenthat  the  decree  maintenance  should   be  applied 

and  order  directed  that  the  Master  for   the  use   of  the   wife,   the 

should  report,  upon  what  security  words  "  upon  what  securities"  are 

the  future  allowance  for  the  wife's  introduced. 

maintenance  ought  to  be  paid.         (6)  Sir  John  Lb ach.— The /mmk  t. 

This  part  of  the  decree  and  order  confirmation  of  the  Master's  Re-  ^^^f^'^- 

was  probably  founded  on  the  Ian*  port  is,  in  general,  condusire  as  to  J!^^^  ^ 

guage  of  Lord  Eldon  in  Brodie  v.  the  facts  found,  but  not  as  to  in-  the  Mis- 

Barry,  There  in  one  place  it  is  said  ferences  drawn  from,  and  recom-  ter's  Re- 

thattheMasterwas  to  inquire  what  mendations  founded  upon,  suchP^^^*"^ 

security  should  be  taken  for  the  facts,    hmm  v.  Oardiur^  V.  C.  ^oda^fv 

due  application  of  the  fund  [divi-  May,  1818.  as  to  the 

dends]  to  be  advanced.    In  an-  ^  .  ,    flMttfooni 

other  place,  too,  m  which  it  is  ^^^^  ^   recommendiliw 

said  that  there  was  to  be  an  in-  founded  upon,  such  fiuct. 

quiry  whether  any  of  the  separate 
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credit  of  this  caiue(a),  will  raiae  such  costs,  and  also  the  sums  1846. 
of  61/.  3*.  6c/.,  and  61/.  13*.  2d.,  and  31/.  18«.  llrf.,  making  g^^^^g  ^,  ' 
together  the  sum  of  154/.  15«.  Id,,  and  being  the  amount  Abesy. 
of  costs  already  paid  under  the  said  decree,  and  also  for  legacy 
duty  (6),  be  sold  with  the  priyity  of  the  said  Accountant-General : 
and  out  of  the  money  arising  by  the  said  sale,  together  with 
the  said  cash,  it  is  ordered  that  the  costs  be  paid.  And  it  is 
ordered  that  the  residue  thereof  (to  be  Terified  by  affidavit) 
be  paid  to  the  petitioner  the  defendant  Daniel  Abrey,  in  dis- 
charge of  so  much  of  the  sum  of  413/.  8«.  6</.,  found  due  to 
him  by  the  said  report,  dated  the  6th  day  of  July,  1846: 
and  out  of  the  interest  and  dividends  from  time  to  time  to 
accrue  on  the  residue  of  the  said  Reduced  Annuities  after  such 
sale,  and  also  on  the  1800/.  Bank  £>Z  per  Cent.  Annuities  stand- ' 
ing  in  the  name  of  the  said  Accountant-General  in  trust  in  this 
cause,  it  is  ordered  that  70/.  a  year  be  paid  by  half-yearly  pay- 
ments to  the  defendant  Daniel  Abrey,  if  sufficient  for  that  purpose : 
but  if  not  then  so  far  as  the  same  will  extend — ^for  the  maintenance 
and  support  of  the  defendant  Maria,  his  wife,  the  first  payment 
thereof  to  be  made  on  the  18th  day  of  August  next :  and  it  is 
ordered  that  the  residue  of  such  interest  and  dividends  be  paid  to 
the  said  defendant  Daniel  Abrey,  such  payments  to  be  continued 
until  such  payments  together  vnth  the  said  sum  of  154/.  15«.  Id,, 
amount  to  the  sum  of  413/.  %9. 61/.— Reg.  Lib.  A.  1845,  fol.  2158. 
In  Nettleahipp  v.  Nettleshipp,  10  Sim.  236,  the  wife  was 
entitled  for  life  under  a  settlement  made  on  the  marriage  vrith 
her  first  husband  the  testator  in  the  cause,  to  an  annuity  of 
400/.,  and  108/.  dividends  of  stock :  and  she  was  also  entitled 
for  life  under  the  testator  her  first  husband's  will,  to  an  annuity 
of  1 00/.  to  her  separate  use.  After  her  second  marriage  she  became 
of  unsound  mind  [but  no  commission  of  lunacy  had  been  issued]. 

(a)  Supposing  this  cash  to  have  petitioner  the  defendant  Daniel 

arisen  from  dividends,  the  order  Abrey,  towards  the  discharge  of 

does  not  appear  to  have   been  the  413/.  8«.  6d,  This  would  have 

drawn  up    in    strict  conformity  hastened  the  period  of  reimburse-i 

with  the  principle  of  the  judg-  ment. 

ment.     If  the  cash  aroie  from  (5)  If  these  sums  were  the  total 

dividends,  it  ought  not  to  have  amount  paid   under  the  decree 

been  applied  in  part  payment  of  for  costs,  and  for  legacy  duty,  the 

costs  and  legacy  duty.    The  whole  order  is  here  incorrect.    Part  of 

of  such  costs  and  legacy  doty  the  costs  and  legacy  duty  had 

were  to  come  out  of  the  corpus  of  actually  been  raued  and  paid  by 

the  stock.    The  cash  ought  at  sale  of  a  portion  of  the  Reduced 

onee  to  have  been  paid  to  the  Annuities.    See  before,  page  183. 
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On  the  hearing  of  the  caose^  it  was  submitted  that  the  whole 
of  her  income,  including  the  annuity  of  100/.  for  her  separate 
use,  ought  to  be  paid  to  her  husband.  The  Vice- Chancellor 
ordered  the  annuity  of  400/.,  and  the  108/.  dividends  of  stock 
to  be  paid  to  the  husband,  but  directed  that  the  arrears  and 
future  payments  of  the  annuity  of  100/.  should  be  carried  to 
the  wife's  separate  account  and  accumulated.  On  a  subsequent 
day,  the  application  with  respect  to  the  annuity  of  100/.  was 
renewed  upon  an  affidavit  of  the  husband  stating  the  details 
of  the  expenses  attending  the  maintenance  of  the  lunatic  his 
wife,  and  that  the  400/.  annuity,  and  the  108/.  dividends  of 
stock  were  not  sufficient  to  defray  such  expenses;  and  suggesting 
that  he  might  be  unable  to  pay  the  annual  sums  chargeable  upon 
him  on  his  wife's  account.  The  Yice-Chancellor  said,  that  at 
any  rate  before  he  could  make  any  order  as  to  the  annuity  of 
100/.,  he  must  have  a  more  positive  affidavit  from  the  husband 
as  to  his  own  means. 

Nettleshipp  v.  Nettleshipp,  was  not  dted  in  Edwards  v.  Ahrey. 
The  student  will  note  that  the  principle  of  the  two  decisions  is 
identical. 


Petertv.GroU.      Friday,   16th  January,  1835,  V.  C— John  Godfrey  Peters, 

V.  C.         njj^  Frances  his  wife,  formerly  Frances   Read,  Spinster,  and 

1835. '       Godfrey  Joseph    Peters,   and  Charles    Henry  Peters,  infants, 

^         '  by  Jolm  Godfrey  Peters,  their  father  and  next  friend,  plaintiffs ; 

238.]  '  '  George   Grote,   Greorge  West,    and  Louisa  his  wife,    Thomas 

[The  husband  Backhouse  Revell  and  others,  defendants.     Whereas  the  defend- 

who  was  of  \m.  <"^^>   ^^^  Reverend  Thomas  Backhouse  Kevell,   clerk,   did  on 

sound  mind,       the   10th  day  of  December  last,  prefer  his  petition  unto  the 

h^'i?a^^tic  ^^g^*  Honourable  the  Lord  ffigh  Chancellor  of  Great  Britain, 

asylum,  and        setting  forth  as  therein  set  forth,  and  praying  that  his  Lordship 

tojli]^,^nd  ™8^*  ^®  pleased  to  declare  that  the  defendant  Louisa  West, 

the  keeper  of     the  wife  of  the  defendant  Geoi^  West,  is  absolutely  entitled 

in^S^abtet^'   to  the  sum  of  1515/.  9«.  4d.  Bank  £3  per  Cent.  Annuities, 

procure  any        and  the  sum  of  22/.  14«.  8d.  cash,  now  remaining  to  the  credit 

Pfy?«?*  ^™     of  this  cause,  to  the  account  to  the  defendants  George  West, 
him]  Order  i  t      .       i  •       .^  i   .       ^^      <»  i.  .  i      ,  .       « 

made,  upon  the  <^d  Louisa  his  wife,  and  to  the  future  dividends  to  anse  from 

petition  of  [the  the    said  Bank  Annuities  ;    and   that  so  much  of  the    said 
that  the  uno^^t  1^1^^*  99.  Ad.  Bank  £3  per  Cent.  Annuities,  as,  together  with 

due  to  such        any  cash  on  the  credit  of  this  cause  the  accoimt  aforesaid, 

keeper,  (554/.) 

together  with  the  costs  of  the  application,  should  be  raised  and 

paid  by  sale  of  part  of  a  fund,  (1515/.  Consols,)  standing  in 

trust  in  the  cause  to  the  aooonnt  of  the  husband  and  wife. 
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will  produce  the  snm  of  554/.  11*.  5d.  cash,  and  the  costs  W46^ 

thereinafter  prayed  for  might  he  sold;  and  that  out  of  the  Bdwaedbv. 
same  the  sum  of  554/.  1 1«.  5d.,  now  due  and  owing  to  William  Abrbt. 
Wastell  in  the  petition  named,  in  respect  of  the  board,  main-  Petertv.Groit. 
tenance^  care  and  keep  of  the  said  Louisa  West,  as  in  the  said 
petition  mentioned,  might  be  paid  to  the  said  William  Wastell ; 
and  that  it  might  be  referred  to  the  Master,  to  whom  this 
cause  stands  referred,  to  tax  the  costs  of  and  occasioned  by  this 
application  and  incident  thereto,  and  of  all  subsequent  proceed- 
ings to  be  had  thereon,  as  between  solicitor  and  client ;  and  that 
such  costs  when  taxed  might  be  paid  out  of  the  residue  of  the 
moneys  to  arise  by  the  sale  of  the  said  Bank  Annuities,  after 
the  aforesaid  payment  thereout  to  the  said  William  Wastell. 
Whereupon  all  parties  concerned  were  ordered  to  attend  his 
Lordship  on  the  matter  of  the  said  petition,  and  counsel  for 
the  petitioner  this  day  attending  accordingly,  upon  hearing  the 
said  petition,  &c :  and  an  affidavit  of  William  Wastell,  sworn 
this  day,  and  the  Acoountant-General's  certificate  read,  and 
what  was  allied  by  the  counsel  for  the  petitioner — ^this  Court 
doth  order  that  it  be  referred  to  the  Master,  to  whom  this 
cause  stands  referred,  to  tax  the  costs  of  and  occasioned  by 
this  application,  and  incident  thereto,  and  of  all  subsequent 
proceedings  to  be  had  hereon,  as  between  solicitor  and  client : 
and  it  is  ordered  that  so  much  of  the  1515/.  9«.  4d.  Bank 
^3  per  Cent.  Annuities,  standing  in  the  name  of  the  Accountant- 
General  in  trust  in  this  cause,  the  account  of  the  defendant 
George  West,  and  Louisa  his  wife,  as  with  the  sum  of  22/.  14«.  Sd. 
cash  in  the  Bank,  placed  to  the  credit  of  this  cause,  the  like 
account,  will  produce  the  sum  of  554/.  lU.  5d.  cash,  and  the 
said  costs  when  taxed,  be  sold :  and  out  of  the  same  it  is 
ordered  that  the  said  sum  of  554/.  11«.  5d.,  so  due  and  owing 
to  William  Wastell,  in  respect  of  the  board,  maintenance, 
care  and  keep  of  Louisa  West,  as  in  the  petition  mentioned, 
be  paid  to  the  said  William  Wastell,  &c.— Reg.  Lib.  B.  1834, 
fol.  221. 

The  aboTC  is  the  order  in  Peters  t.  Grote,  7  Sim.  238. 

The  facts  stated  in  the  note,  which  is  in  the  margin  of  the 
order  printed  abore,  are  taken  from  the  report.  The  report  also 
states  that  in  Jamaica  the  husband  held  a  lucratiye  appointment 
under  goyemment. 

The  propriety  of  the  order  printed  above  is  yery  questionable.  The  propriety 
It  is  true,  as  the  student  will  probably  have  noticed,  that  in  ^^^^^^^ 
VOL.  II.  O  able. 
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Edwards  T.  Abrejf  the  stock  was  the  separate  property  of  the 
wife,  whilst  in  Peters  ▼.  Grote  the  stock  appears  to  have  heen 
the  property  of  the  hushand,  but  in  right  of  his  wife.  It  was, 
therefore,  subject  to  her  equity  for  a  settlement,  and  as  much 
under  the  control  of  the  Court  as  if  it  had  been  her  separate  pro- 
perty. Now  the  Lord  Chancellor  in  Edwards  v.  Jbrey  by  bo 
means  lays  it  down,  if  there  b  a  debt  due  for  the  maintenance 
of  a  married  woman  who  is  of  unsound  mind,  and  there  are  no 
means  of  compelling  the  husband  to  pay  such  debt,  that  there  are 
not  circumstances  in  which  the  Court  will  direct  that  such  debt 
shall  be  raised  and  paid  by  sale  of  the  corpus  of  the  wife's  sepa* 
rate  estate.  It  will  be  seen  in  Edwards  y.  Abrey,  that  after 
noticing  that  the  wife  was  entitled  to  the  fund  to  her  separate  use 
absolutely,  and  that  there  might,  or  might  not,  be  circumstances 
in  which  the  Court  would  do  what,  from  the  limited  title  of  the 
wife,  could  not  be  done  in  the  case  before  Lord  Eldon,  the  Lord 
Chancellor  adds  that  if  the  parties  who  had  had  the  care  of  the 
wife  were  still  unpaid,  there  might,  or  might  not,  be  ground  for 
taking  a  portion  of  the  fund  in  order  to  satisfy  the  amount  due 
to  such  parties,  but  it  was  not  necessary  for  him  to  determine  that 
point. — But  the  question  is,  whether  the  Court  ought  to  direct 
such  a  debt  to  be  raised  and  paid,  by  sale  of  the  corpus  of  the 
wife's  separate  property,  in  circumstances  like  those  which  existed 
in  Peters  y.  Grote^-^L  fund  of  1515/.  Consob  only,  and  a  debt 
of  554/.  to  come  out  of  it,  besides  the  costs  of  the  application  and 
incident  thereto.  Enough  was  not  left  for  the  support  of  a  panper 
lunatic ;  and  it  is  a  principle  in  lunacy  not  to  order  payment  of 
a  debt,  unless  it  is  clear  that  the  remaining  income  will  still  be 
sufficient  for  proper  maintenance,  eyen  where  the  creditor  can 
proceed  against  the  lunatic  at  law,  whidi  the  creditor  in  the  case 
in  question,  the  lunatic  being  a  feme  covert,  could  not  do, 
— Peters  y.  Grote  was  not  cited  in  Edwards  y,  Abrey  (a). 


(a)  It  is  not  immaterial  to  no- 
tice, that  the  order  printed  above 
was  not  the  first  order  of  the  kind 
that  had  been  made  in  the  cause. 
Mr.  Simons  mentions,  that  the 
husband  had,  in  Auj^nst,  1833, 
obtained  an  order,  on  petition,  for 
payment  to  him  of  800/.,  iar  the 
purpose  of  payiog  a  debt  incurred 


to  the  proprietor  of  an  asylum  on 
his  wife's  account,  and  that  the 
husband  applied  part  of  the  money 
for  that  purpose,  and  the  residue 
to  his  own  use.  When  therefore 
the  first  inroad  was  made  upon 
the  fund,  the  aaMMmt  was  such  as 
to  yield  an  income  not  altogether 
inadequate  to  the  lunatic'^  sup- 
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Sir  Thobtas  CiA&EE.-^-This  Court  maj  yeiy  properly  direct         1846. 
the  income  of  a  plaintiff,  or  defendant^  who  is  of  unsound  mind,  ^ 
entitled  to  funds  standing  to  the  credit  of  the  cause,  to  be  applied  Abbbt. 
for  such  plaintiff's,  or  defendant's,  maintenance  and  support,   wuknuimv. 
-^-Wilkinson  T.  Leteh,  M.  R.  July,  1760.  ^'^*- 

Wednesday,  23rd  July,  1760,  M.  R.— Maybella  WUkinson,  ^o™^n^to 
Judith  Turner  and  others,  pUdntiffi ;  John  Letch,  executor  of  the  author. 
Walter  Mitchell,  deceased,  who  was  the  surviving  executor  of  of^^^JJ,**' 
Judith   Turner,   deceased,   and    Jeremiah    Turner,   defendants,  upon  the  peti- 
Whereas  the  defendant  Jeremiah  Turner  did,  on  the  16th  instant,  |j^®J»  defendante 
prefer  his  petition  unto  the  Right  Honourable  the  Master  of  the  who  was  of  unl 
RoUa^  showing,  amongst  other  things,  that  for  a  considerable  lound  mind,  di. 
time  before,  and  ever  smce  the  transfer  of  the  1500/.  Bank  Stock  cation  of  the  ' 
therein  mentioned  by  the  said  defendant  Letch  to  the  Accountant-  dividend!  of  a 
General,  the  petitioner  had  been  wholly  msintained  and  clothed  ^^^^^  ttanding 
by  and  at  the  charge  of  Thomas  Robinson,  and  that  there  was  to  hia  account, 
due  to  him  on  the  25th  day  of  March  last,  the  sum  of  60/.  4*.  7d.  ^^j\^^ 
in  respect  thereof,  being  after  the  rate  of  15/.  per  annum,  or  past  and  future 
thereabouts,  for  the  same;  viz.,  from  Lady  Day,  1756,  to  Lady  mw'^tcn^cc- 
Day,  1760 ;  and  therefore  it  was  prayed  that  the  yearly  sum  of 
20/.  may,  for  the  future,  be  piud  to  the  said  Thomas  Robinson, 
or  to  such  person  as  he  shall  appoint  to  receive  the  sam^  as  from 
Lady  Day  last,  for  the  petitioner's  maintenance,  clothing,  and  all 
other  necessaries  as  from  that  time,  and  for  so  long  as  the  said 
Thomas  Robinson  shall  provide  the  same,  by  the  said  Accountant- 
General  out  of  the  25/.  annuity  [payable  out  of  the  dividends  of 
the  1500/.  stock]  as  the  same  shall  grow  due,  and  that  the  said 
Accountant-General  may  pay  the  residue  of  the  said  25/.  annuity, 
as  the  same  shall  grow  due,  to  the  said  Thomas  Robinson,  or  to 
such  person  as  he  shall  appoint  to  receive  the  same,  until  the  said 
Thomas  Robinson  shall  have  been  paid  his  said  debt  of  60/.  4s.  7d, : 
whereupon  aD  parties  concerned  were  ordered  to  attend  his  Honour 
in  the  matter  of  the  said  petition  this  day,  and  counsel  for  the  pe« 
titioner  and  for  the  plaintifib  tins  day  attending  accordingly,  upon 
bearing,  &c.     His  Honour  doth  order  that  out  of  the  petitioner's 
annuity  of  25/.  payable  out  of  the  dividends  to  accrue  on  the  1500/. 
Bank  Stock  standing  in  the  said  Accountant-General's  name  in 

port.    In  addition  to  the  stock      fund,  out  of  which  this  debt  of 
and  cash  standing  to  the  account      800/.,  together  with  (it  may  be  as- 
of  the  husband  and  wife  at  the      sumed)  the  costs  of  the  applica- 
time  when  the  order  printed  above     tion,  was  paid. 
waa  made,  there  was  the  further 
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trust  in  this  cause,  the  yearly  sum  of  20/.  to  commeuce  from  Lady 
Day  last,  he  for  the  future  paid  to  the  said  Thomas  Rohinson  for 
the  petitioner's  maintenance,  clothing,  and  all  other  necessaries, 
for  so  long  time  as  he  shall  continue  to  provide  the  same :  and  it 
is  further  ordered  that  the  residue  of  the  said  annuity  of  25/.,  as 
the  same  shall  accrue  due,  he  paid  to  the  said  Thomas  Robinson, 
or  his  appointment,  until  he  shall  he  paid  his  said  debt  of 
60/.  4s.  7^.— Reg.  lib.  B.  1759.  fol.  385. 


Eldridge  ▼. 
Cnmcher, 
M.R. 
May,  1781. 

^ ' 

A  trustee  of 
a  legacy  of 
£500  having 
refused  to  pay 
more  than  £15 
a  year  for  the 
roainteDance  of 
a  person  of  un- 
sound mind, 
the  Master  of 
the  Rolls  [Sir 
Thomas  Sewell] 
upon  the  peti- 
tion  of  such 
person,  in  a 
suit  instituted 
by  her  to  have 
securities  ap- 
propriated  to 
answer  the  said 
legacy,  directs 
inquiries  as  to 
her  state  of 
mind,  and  past 
and  future 
maintenance. 


Wednesday,  15th  May,  1781,  M.  R.— Jane  Eldridge,  plaintiff; 
John  Croucher,  defendant.  Whereas  Jane  Eldridge  did,  on  the 
9th  day  of  May  instant,  prefer  her  petition  unto  the  Right  Ho- 
nourable the  Master  of  the  Rolls,  setting  forth  that  by  the  decree 
made  in  this  cause  by  his  Honour  the  3rd  day  of  July,  1780,  it 
was  declared  that  the  fifty  London  Assurance  Shares  then  stand- 
ing in  the  name  of  the  defendant  John  Croucher,  were  to  be  con- 
sidered as  appropriated  to  answer  500/.,  the  interest  whereof  was 
given  to  the  plaintiff  by  the  will  of  Ursula  Eldridge,  dated  the 
7th  February,  1 748.  That  your  petitioner  is  now  eighty-five  years 
of  age  or  thereabouts,  and  that  from  the  latter  end  of  the  year  1 748, 
when  the  said  Ursula  Eldridge  died,  and  before,  the  petitioner 
was  found  and  provided  with  meat,  drink,  washing,  lodging, 
clothes,  and  other  necessaries,  and  in  all  respects  taken  care  of 
by  William  Eldridge,  the  petitioner's  brother,  in  his  lifetime,  till 
about  Michaelmas,  1 775,  and  from  that  time  hitherto  the  peti- 
tioner hath  in  like  manner  been  boarded,  lodged,  clothed,  taken 
care  of,  and  entirely  provided  for,  supported  and  maintained  by 
Thomas  Carter,  who  married  Elizabeth,  the  daughter  of  the  said 
William  Eldridge,  and  the  petitioner's  niece ;  and  the  sum  of  15/. 
in  the  petition  mentioned  to  have  been  paid  yearly  to  the  peti- 
tioner was  very  insufficient  for  the  support,  care,  and  maintenance 
required  by  the  petitioner.  That  the  petitioner  had  not,  nor  hath 
any  other  income,  effects,  or  property  whatever,  so  that  the  said 
William  Eldridge  and  Thomas  Carter  were  put  to  great  expense  on 
the  petitioner's  account;  and  the  defendant  John  Croucher  refusing 
to  account  for  the  whole  dividends  of  the  said  London  Assurance 
Shares,  the  said  Thomas  Carter,  in  behalf  of  the  petitioner,  was 
obliged  to  prefer  her  bill  in  this  Court,  and  hath  been  put  to 
great  expense  in  obtaining  the  before-mentioned  decree.  That  it 
was  therefore  prayed  that  the  said  defendant  John  Croucher  might 
pay  to  the  said  Thomas  Carter  towards  the  maintenance  and  sup- 
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port  of  your  petitioner,  the  one  year's  dividends  of  the  said  1846. 
fifty  London  Assurance  shares  due  at  Lady  Day  last,  and  w  ^  vdbv 
that  the  Master  might  he  directed  to  consider  of  a  proper  Abrst. 
sum  of  money  to  be  allowed  to  the  said  Thomas  Carter  for  BldridgeY. 
the  maintenance  and  support  of  the  petitioner  for  the  time  Or^>^^^' 
past  and  to  come ;  and  that  such  sum  of  money  as  the  said 
Master  should  think  proper  to  allow  the  said  Thomas  Carter  for 
the  maintenance  and  support  of  the  petitioner  from  Michaelmas, 
1775,  hitherto,  might  be  paid  to  him  out  of  the  cash  in  the 
petition  mentioned ;  and  that  what  the  said  Master  should 
so  allow  for  maintenance  for  the  time  to  come  might  be  paid  to 
the  said  Thomas  Carter  so  long  as  he  should  maintain  the  peti- 
tioner, out  of  the  produce  of  the  said  London  Assurance  shares : 
Whereupon  all  parties  concerned  were  ordered  to  attend  his 
Honour  on  the  matter  of  the  said  petition,  and  counsel  for  the 
petitioner,  the  plaintiff,  Jane  Eldridge,  and  for  the  defendant  John 
Croucher  this  day  attending  accordingly,  upon  hearing  the  said 
petition,  &c.  His  Honour  doth  order  that  it  be  referred  to  the 
Master  to  inquire  and  state  to  the  Court  what  is  the  state  of 
mind,  and  age,  and  condition  in  point  of  health,  of  the  petitioner, 
and  whether  she  is  in  a  capacity  to  take  care  of  herself  and  her 
own  affairs ;  and  the  said  Master  is  also  to  inquire  and  state  to 
the  Court  by  whom  and  in  what  manner  she  has  been  maintained 
and  supported  from  Michaelmas,  1775,  to  this  time,  and  what  the 
person  or  persons  who  haye  maintained  and  supported  her  deserve 
for  the  same ;  and  after  the  said  Master  shaU  have  made  his 
report,  such  further  order  shall  be  made  as  shall  be  considered 
just :  And  in  the  meantime  until  the  said  Master  shall  have  made 
his  report,  it  is  ordered,  that  the  said  defendant  John  Croucher, 
who  admits  he  has  in  his  hands  one  year's  dividend  on  the  fifty 
London  Assurance  shares  mentioned  in  the  petition,  pay  to  the 
aaid  Thomas  Carter  and  his  wife  aftier  the  rate  he  has  hitherto 
paid  for  the  maintenance  and  support  of  the  said  petitioner,  but 
such  payment  is  to  be  without  prejudice ;  and  it  is  ordered  that 
the  said  defendant  John  Croucher  do  transfer  the  said  fifty  Lon- 
don Assurance  shares  to  the  Accountant-Greneral  of  this  Court,  in 
trust  in  this  cause,  without  prejudice,  and  the  said  Accountant- 
General  is  to  declare  the  trust  thereof  accordingly,  subject  to  the 
further  order  of  this  Court.— Reg.  Lib.  A.  1781,  fol.  312. 
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1846.  Wednesday,  9th  June,   1784,  L.  C— Thomas  Machin  and 

Edwards  v.  Elisabeth,  his  wife,  and  Jane  Stocker,  plaintiffs ;  Robert  Salkeld, 

Abkby.  George  Gleane  TurberviUe,  and  Walter  Auger  and  Anna  Maria, 

Maehiny.  his  wife,  defendants.    Whereas  the  defendants  George  Gleane 

Salkeld.  Turberville,  and  Walter  Auger,  and  Anna  Maria,  his  wife^  did  on 

J   ^  1784  ^^  ^^^  ^^^  ^^  "^^^^  instant,  prefer  their  petition  unto  the  Right 

V        V        /  Honourable  the  Lord  High  Chancellor  of  Great  Britain,  setting 

Ordcr--on  pc-  foyth,  &c.  That  the  petitioner  George  Gleane  Turberville  now  is, 
tition  of  one  of,.  .'^  ^  ,,.  -  ,  i.-i 

several  defend-  luid  for  many  years  laat  past  hath  been,  unfortunately  so  deprived 

*^^*V^^.^^'  o^  ^^  reason  and  understanding  that  he  is  rendered  altogether 

reason  and  unable  to  govern  himself,  or  to  manage  his  afiairs,  and  to  receive 

understanding  his  moiety  of  the  dividends  on  the  4433/.  6«.  Reduced  Annuities* 

rendered^alto-  ^  ^^®  petition  mentioned,  standing  in  his  name  in  trust  in  this 

gether  unable  cause,  and  to  the  moiety  of  which  dividends  he  is  entitled  for 

selfor^m™"  ^® »  ^"^  ^^^  "^^^  Farrell,  under  a  power  of  attorney  long  since 

nage  his  affisirs,  executed  by  the  petitioner  George  Gleane  Turberville,  received 

^ndwte  The  ^™™  ^^®  Accountant-General  such  moiety  of  the  dividends  on  the 

first-mentioned  said  4433/.  6s.  Bank  Annuities  to  the  10th  day  of  October  last, 

defendant  ^^^^  ^e  thereout  paid  for  the  maintenance  and  support  of  the 

having  no  capi- 

tal  fortune  petitioner  George  Gleane  Turberville,  and  he  also  continued  to 

T^^^w*  ^^  maintain  the  petitioner  till  the  19th  day  of  May  last,  when  the 

fund  for  ddPray-  ^^  ^^^  Farrell  having  been  in  February  last  declared  a  bank- 

ing  the  great  rupt,  the  petitioners  Walter  Auger  and  Anna  Maria  his  wife  took 

outT^mm^^  ^^  them  the  care  of  the  petitioner  George  Gleane  Turberville,  the 

sion  of  lunacy,  petitioner  Anna  Maria  being  his  sole  next  of  kin,  and  the  ped- 

TOedSgs^orase-  ^^1^®'  Walter  Auger  hath,  in  order  to  obtain  possession  of  the 

quential  there-  petitioner  George  Gleane  Turberville,  agreed  to  pay  to  the  said 

^uiuGenc-  ^°^^  ^*"®^  ^^-  ^^'  ^'^'*^  ""*  maintenance  of  the  petitioner 

nd  should  issue  George  Gleane  Turberville  since  the  10th  of  October  last.    That 

no  more  drafts  the  said  John  Farrell  is  now  a  prisoner  in  the  King's  Bench,  and 
for  payment  of  ,  ^  o  — » 

the  dividends  to  therefore  is  a  very  improper  person  to  have  the  receipt  of  the 

which  the  first-  petitioner  George  Gleane  Turberville's  moiety  of  the  said  dividends 

fendant  was  en-  ^^  ^^  ^^^  Bank  Annuities ;  and  the  petitioner  George  Gleane 

titled  for  life,  Turberville,  on  account  of  his  unfortunate  state  of  mind,  is  wholly 

kuer^f  at^OT-  incapa^^^  of  receiving  the  same  in  person,  or  of  executing  a  letter 

ney,  executed  of  attorney  to  any  other  person  to  receive  the  same ;  and  as  such ' 

m^entioiied  de-^"  ^^"^  ®^  *"^^  dividends,  with  an  annuity  of  15/.  (making  toge- 

fendant.  and  ther  not  more  than  80/.  a  year)  is  the  whole  of  the  said  peti- 

bc*prfonred"to  •  *^®^®''^  income,  and  the  petitioner  hath  not  any  capital  fortune 

the  Master  to  whatever,  there  is  no  fund  for  defraying  the  great  expense  of 
make  certain 

inquiries  as  to  the  first-mentioned  defendant's 
state  of  mind,  and  his  past  and  future  maintenance. 
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suing  ODt  a  oommission  of  lunacy,  and  the  proceedings  oonse-  1846. 
qnential  thereto.  That  the  petitioners  Walter  Auger  and  Anna  Edwaw>b  v 
Maria,  his  wife,  since  the  19th  daj  of  May  last,  have  had  the  Abkbt. 
care  of  the  petitioner  George  Gleane  Turbendlle,  and  hare  at  MaeMn  v. 
their  own  expense  not  only  maintained  him,  hut  also  provided  ^^^^ 
with  linen  ind  apparel  of  every  kind  fitting  for  him  to  wear,  and 
propose  to  fit  up  and  appropriate  a  sufficient  part  of  their  house 
at  Streaiham  for  his  reception,  with  a  proper  person  to  attend  on 
him,  and  to  provide  him  with  every  requisite  suitable  for  his 
situation:  And  therefore  praying  that  the  Accountant-General 
might  be  directed  to  pay  unto  the  petitioners  Walter  Auger  and 
Anna  Maria,  his  wife,  the  petitioner  Greorge  Gleane  Turberville's 
moiety  of  the  dividends  of  the  said  4433/.  6*.  Bank  Annuities, 
which  became  due  at  Lady  Day  last,  and  which  shall  from  time 
to  time  become  due  during  the  joint  lives  of  them  and  the  peti- 
tioner George  Gleane  Turberville,  for  the  maintenance  of  the 
said  George  Gleane  Turberville,  and  that  for  the  purposes 
aforesaid  the  Accountant-General  might  draw  on  the  Bank : 
Whereupon  all  parties  concerned  were  ordered  to  attend  his  Lord- 
ship on  the  matter  of  the  said  petition,  and  counsel  for  the  peti- 
tioners this  day  attending  accordingly,  no  one  attending  for  the 
said  John  Farrell,  although  he  was  duly  served  with  a  copy  of  the 
said  petition,  and  his  Lordship's  order  thereon,  as  by  affidavit 
now  produced  and  read  appears:  Upon  hearing  the  said  petition, 
&c.  His  Lordship  doth  order  that  the  Accountant-General  of  this 
Court  do  issue  no  more  drafts  for  payment  of  one  moiety  of  the 
dividends  accrued  or  to  accrue  on  the  4433/.  6s.  Bank  Annuities, 
standing  in  his  nmne  in  trust  in  this  cause,  to  the  said  John  Farrell, 
pursuant  to  the  letter  of  attorney  executed  by  the  said  George 
Gleane  Turberville ;  and  it  is  farther  ordered  that  it  be  referred 
to  Mr.  Pepys,  one  of  the  Masters  of  this  Court,  to  whom  this 
cause  stands  transferred,  to  inquire  and  state  to  the  Court  what  is 
the  state  of  mind,  and  age,  and  condition,  in  point  of  health,  of 
the  petitioner  George  Gleane  Turberville,  and  whether  he  is  in  a 
capacity  to  take  care  of  himself  and  his  own  affidrs  ;  and  the  said 
Master  is  to  inquire  and  state  to  the  Court  by  whom  and  in  what 
manner  he  hath  been  maintained  and  supported  since  the  19th 
day  of  May  last  to  this  time,  and  what  the  person  or  persons,  who 
have  so  maintained  and  supported  him,  deserve  for  the  same,  and 
what  is  proper  to  be  allowed  for  his  future  maintenance  and 
•qpport ;  and  after  the  said  Master  shall  have  made  his  report, 
such  ftirther  order  shall  be  made  as  shall  be  just. — Reg.  Lib.  B. 
1783,  Fol.  401. 


Salkeld. 


^f^ 
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1846.  The  foregobg  is  the  order  in  Machin  v.  Salkeld^  Dick.  634. 

Edwards  »       According  to  the  report,  an  application  was  made  to  have  an 

Ab&ey.  allowance  for  the  maintenance  of  a  person  of  insane  mind. 

Machin  ▼.  Lord  Thurlow  objected — for  that  a  commission  of  lonacj  had  not 

issued,  and  without  it  he  did  not  see  how  the  executors  or  trustees 

could  be  justified ;  but  being  told  the  expense  of  a  commission, 

and  the  orders,  &c.,  would  cost  120/.,  and  the  life  income  was  no 

more  than  79L  a  year;  and  having  been  told  there  had  been 

similar  instances,  it  stood  over,  and  precedents  having  been  laid 

before  his  Lordship,  he  referred  it  to  the  Master  to  see  what 

was  proper  to  be  done,  and  to  inquire  into  the  insanity  of  the 

party. 

Tlie  order  shows,  what  the  report  had  left  in  uncertainty,  that 

the  lunatic  was  a  party  to  the  suit,  and  that  the  fund  was  standing 

to  his  account  in  trust  in  the  cause. 

L.  C.  Monday,  6th  August,  1784,  L.  C. — Thomas  Machin,  since 

Aug.  1784.  ^    deceased,  and  Elizabeth  his  wife,  and  Jane  Stocker,  plaintiffs; 

Order,  upon  the  Robert  Salkeld,  Esq.,  since  deceased,  George  Gleane  Turberville, 

petition  of  the     ^^  Walter  Auger,  and  Anna  Maria  his  wife,  defendants.    Where- 

same  three  de-  ° 

fendants,  con-     as  the  defendants  George  Gleane  TurberviUe,  and  Walter  Auger, 

foming  the         ^nd  Anna  Maria  his  wife,  did  on  the  28th  day  of  July  last,  prefer 

port,  and  di-       their  petition  unto  the  Bight  Honourable  the  Lord  High  Chancellor 

recting  the  pay-  of  Great  Britain,  setting  forth  [the  Master's  report,  dated  the  27th 

last^mentioned^  ^^  ^^^  ^^  month  of  July,  and  made  in  pursuance  of  the  order 

defendants  of     printed  above],  and  praying  that  the  said  Master's  report  might  be 

coui^in  dis-      confirmed,  and  that  the  Accountant-General  of  this  court  might  be 

charge  of  the      directed  to  pay  to  the  said  petitioner  Walter  Auger,  and  Anna  Maria 

d^  t'^^for  ^^  ^^^  ^^^  *^™  ^^  ^^^'  ^*'  ^^"^  ^^  ^^  ^^^  belonging  to  the  said 

the  mainte-  George  Gleane  Turberville,  in  discharge  of  the  sum  of  27L  12t. 

nuice  and  sup-  g^^  reported  due  to  them  for  the  maintenance,  support,  and  other 

expenses  rekt-  expenses  relating  to  the  said  George  Gleane  Turberville,  from  the 

ing  to  the  first-  19th  day  of  May  last,  to  the  9th  day  of  June  following,  and 

fendant,  and  '  towards  satisfaction  of  their  expenses  of  this  application  to  the 

towards  satis-  Court,  and  that  the   said  Accountant-Greneral  might  also  be 

expenses  of  the  directed  to  pay  to  the  petitioners  Walter  Auger,  and  Anna  Maria 

application,  and  his  wife,  the  said  George  Gleane  Turberville's  moiety  of  the 

theiTrffutSi^  dividends  of  the  sum  of  4433^.  6*.  Reduced  Bank  Annuities, 

dividends  for  in  the  petition  mentioned,  which   should  from  time  to   time 

*^t  "'^^^        hereafter  accrue  due  for  the  maintenance  and  support  of  the  said 
nance  and  sup-  ^^ 

port  of  the  first-  George  Gleane  Turberville,  from  the  said  9th  day  of  Jane  last  for 

mentioned  de-     ^jjg  ^ime  to  come  during  the  joint  lives  of  them  the  said  Walter  Auger 
fendant  for  the         .  .         »*■    .   1  .      .^         , .,        . ,  y^  r^y         «,    ,       .« 

time  to  come.     <>^d  Anna  Mana  his  wife,  and  the  said  George  Gleane  Turberville^  or 

during  so  long  as  they  the  said  Walter  Auger,  and  Anna  Maria.liis 


8alA€id. 
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wife»  or  one  of  them^  sbonld  maintain  and  support  him^  or  nntil  the         1 846. 
further  order  of  the  Court — ^Whereupon,  &c.     His  Lordship  doth  g^^^^ 
order  that  the  said  Master's  said  report  dated  the  27th  daj  of  Abrbt. 
July  last  be  confirmed,  and  it  is  ordered  that  the  33/.  5«.  cash  in  Maekm  y. 
the  bank  in  this  cause  be  paid  to  the  petitioners,  the  defendants 
Walter  Anger  and  Anna  Maria  his  wife  in  discharge  of  the  sum 
of  27  L  128,  8d,  reported  due  to  them  for  the  maintenance  and 
support  and  other  expenses  relating  to  the  defendant  George 
Gleane  TurberviUe,  from  the  19th  day  of  May  last,  to  the  9th  day 
of  June  following,  and  towards  satisfaction  of  their  expenses  of 
this  application  to  the  Court ;  and  it  is  further  ordered  that  one 
moiety  of  the  interest  hereafter  to  accrue  on  the  4433/.  6s. 
Reduced  Bank  Annuities,  standing  in  the  name  of  the  Account* 
ant-General  of  this  Court  in  trust  in  this  cause,  be  from  time 
to  time  paid  to  the  petitioners  the  defendants  Walter  Auger  and 
Anna  Maria  his  wife,  for  the  maintenance  and  support  of  the 
said  George  Gleane  Turberville,  from  the  9th  day  of  June  last 
for  the  time  to  come,  during  so  long  time  as  they  the  said  Walter 
Auger  and  Anna  Maria  his  wife  or  one  of  them  shall  maintain 
and  support  him,  or  until  the  further  order  of  this  Court,  &c. — 
Reg.  Lib.  B.  1783,  fol.  366. 
See  JEyre  y.  Wake,  4  Ves.  795. 


Tuesday,  21st  December,  1784,  L.  C. — John  Price,  deceased,  lVjc«  v.  Bed- 
and  Elizabeth  Price,  late  his  wife  but  now  his  widow,  and  Richard  -f^^* 
Price,  now  deceased,  plaintiffs;  Elizabeth  Bedford,  widow,  and   ^'^tSS^^' 
Elizabeth  Coles,  spinster,   defendants.    Whereas  the   plaintiff         1784. 
Elizabeth  Price,  and  Elizabeth  Priaulx,  spinster,   did  on  the  1^.     - 
9th  day  of  December,  instant,  prefer  their  petition  unto  the  petition,  of  a 
Right  Honourable  the  Lord  High  Chancellor  of  Great  Britain,  Pontiff,  in  m 
setting  forth  amongst  other  things  that  the  petitioner  Elizabeth  ^[j^^  \^^x 
Price  was  at  the  death  of  the  said  late  plaintiff  John  Price  her  against  whom, 
husband,  and  hath  ever  since  been  in  an  insane  state  of  mind,  thesmau' 
and  totally  incapable  of  managing  herself  and  her  affairs,  although  amount  of  her 
on  account  of  the  small  amount  of  her  estate  and  fortune,  (the  contusion  of 
whole  of  which  is  her  right  for  life  to  the  income  of  an  Exchequer  lunacy  had 

beeniwued, 
and  of  a  person  [not  a  relation]  who  had  undertaken  the 
care  of  her,  there  having  been  a  previous  inquiry  before 
the  Master — ^that  the  dividends  of  funds  in  Court  should 
be  paid  to  the  latter  for  the  maintenance  and  support 
of  the  former,  the  next-of-kin  appearing  and  consenting. 
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1846. 


Edwaadb  v. 
Abket. 

Price  V.  Bed' 
/ord. 


2(Hh  Dec. 
1771. 

^^ . ' 

A  rimilar  order, 
upon  a  similar 
petition,  the 
oo-petitioner 
being  the 
daughter. 


Annuitj  of  40/.,  and  tlie  dividends  of  2000/.  MiDbn  Bank  Stock, 
and  300/.  East  India  S^ock,)  no  commission  of  lunacy  hatii  erer 
issued  against  her.  That  the  petitioner's  daughter  Catherine 
Price,  having  on  the  death  of  her  said  father  the  kte  phdn- 
tifP  John  Price,  taken  upon  her  the  care  of  the  petitioner  Eliur 
beth  Price's  person  and  maintenance,  it  was  by  an  order  made 
in  this  cause  dated  the  20th  day  of  December,  1771,  and  made 
on  the  petition  of  the  petitioner  Elizabeth  Price  and  of  her  said 
daughter,  ordered  amongst  other  things  that  the  future  interest^ 
dividends  and  produce  of  the  said  2000/.  MiUiou  Bank  Stock, 
300/.  East  India  Stock,  and  40/.  a  year  Exchequer  Annuity, 
which  should  from  time  to  time  accrue  during  the  lifetime  of  the 
petitioner  Elizabeth  Price,  should  be  paid  to  the  said  Catherine 
Price  during  the  lifetime  of  the  petitioner  Elizabeth  Price,  or  until 
the  further  order  of  this  Court,  to  be  applied  in  and  for  the  support 
and  maintenance  of  the  petitioner  Elizabeth  Price.  That  the  said 
Catherine  Price  accordingly  maintained  and  took  care  of  the  said 
petitioner  Elizabeth  Price  until  the  28th  day  of  July,  1783,  when 
she  the  said  Catherine  Price  died,  and  the  said  Catherine  Price 
from  time  to  time  received  the  dividends  and  income  of  the  said 
three  funds  to  the  same  time.  That  the  petitioner  Elizabeth 
Price's  said  daughter  Catherine  Price  by  her  will  gave  all  her 
reversionary  right  in  the  said  2000/.  Million  Bank  Stock,  300/. 
East  India  Stock,  and  40/.  a  year  Exchequer  Annuity,  and  all  that 
might  be  added  to  her  personal  estate  uuto  the  petitioner  Elizabeth 
Priaulx,  upon  trust,  &c.  That  there  was  a  very  great  intinuu^  and 
friendship  between  the  petitioner  Elizabeth  Priaulx  and  the  said 
Catherine  Price  the  younger  at  the  time  of  the  death  of  the  said 
Catherine  Price,  and  for  many  years  preceding,  and,  theidbre, 
the  petitioner  Elizabeth  Priaulx  upon  the  death  fi£  the  said 
Catherine  Price  the  younger,  undertook  the  care  of  the  peti- 
tioner Elizabeth  Price.  That  the  petitioners  in  the  month  of 
April,  1784,  applied  to  the  Court  by  petition  stating  the  several 
matters  aforesaid,  and  that  since  the  decease  of  the  said  Catherine 
Price  there  had  accrued  for  the  dividends  and  annual  produce  of 
the  said  Million  Bank  Stock,  East  India  Stock,  and  Exchequer 
Annuity,  the  sum  therein  mentioned  which  was  then  in  the  bank, 
to  which  the  petitioner  Elizabeth  Price  was  entitled ;  and  after 
stating  that  the  petitioner  Elizabeth  Price  was  of  the  age  of 
seventy-five  years  and  upwards,  and  that  the  next  of  kin  were 
willing  that  the  petitioner  Elizabeth  Price's  aforesaid  yearly 
income  might  be  paid  unto  the  petitioner  Elizabeth  Priaulx  for 
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the  purpose  of  defiraykig  the  chai^pes  of  the  sopport  and  mam-  1846. 

tenanoe  of  the  said  petitioner  Elisabeth  Price,  the  petitioners  by  bdwIiidIT^ 
their  said  petition  prayed  that  the  said  Accountant-General  might  Abkbt. 
pay  nnto  the  petitioner  Elisabeth  Priaulx  the  sum  of  cash  PHetv.  JM- 
therein  mentioned*  then  in  the  bank  in  trust  in  this  cause,  and  ^^"^ 
likewise  all  future  dividends,  interest*  and  produce  of  the  said 
2000/.  Million  Bank  Stock*  300/.  East  India  SU>ck*  and  40/.  a  year 
Exchequer  Annuity*  which  should  from  time  to  time  become  due 
during  the  life  of  the  petitioner  Elisabeth  Price*  or  until  the 
further  order  of  this  Court*  to  be  applied  by  the  petitioner 
Elisabeth  Piiaulx  in  and  for  the  support  and  maintenance  of  the 
petitioner  Elisabeth  Price.  That  on  hearing  the  said  petition  on 
the  26th  day  of  April*  1784*  it  was  referred  to  the  Master  to 
inquire  into  the  several  matters  aforesaid.  That  the  said  Master 
made  his  report*  dated  6  Not.  1784*  finding  the  said  several  mat- 
ters* and  that  the  whole  of  the  said  Exchequer  Annuity*  and  the 
interest  or  dividends  of  the  said  2000/.  Million  Bank  Stock*  and 
300/.  East  India  Stock  standing  in  the  name  of  the  Acoountant- 
Gleneral*  was  proper  to  be  allowed  for  the  maintenance  and  sup- 
port of  the  said  petitioner  Elisabeth  Price*  and  for  the  payment 
of  the  costs  of  the  several  applications  to  this  Court.  That  the 
cash  in  the  Bank  in  the  name  of  the  said  Aocountant-General  in 
trust  in  this  cause  at  the  time  of  preferring  the  aforesaid  petition 
in  April  last*  and  which  arose  from  the  interest,  dividends*  and 
annual  produce  of  the  said  Million  Bank  Stock*  East  India  Stock* 
aond  Exchequer  Annuity*  hath  by  payment  of  such  interest*  divi- 
dends* and  annual  produce  which  haye  become  payable  since  that 
time  increased  to  the  sum  of  246/.*  and  which  said  sum  of  246/. 
ia  now  in  the  bank  in  the  name  of  the  said  Accountant-Greneral 
in  trust  in  this  cause*  to  which  the  petitioner  Elisabeth  Price  is 
entitled  as  aforesaid — ^And*  therefore,  praying  that  the  said  Mas- 
ter's said  report  might  be  confirmed*  and  that  the  said  Account- 
ant-General  might  pay  to  the  petitioner  Elizabeth  Priaulx  the  said 
sum  of  246/.  cash  in  the  bank  in  the  name  of  the  said  Accountant- 
Cieneral  in  trust  in  this  cause*  and  also  all  future  interest*  divi- 
dends* and  annual  produce  of  the  said  2000/.  Million  Bank  Stock* 
300/.  East  India  Stock*  and  40/.  a  year  Exchequer  Annuity*  which 
should  firom  time  to  time  accrue  or  become  due  during  the  life 
of  the  petitioner  Elisabeth  Price*  or  until  the  further  order  of  this 
Court*  to  be  applied  for  the  maintenance  and  support  of  the  peti- 
tioner Elisabetii  Price*  and  the  discharge  of  the  expenses  of  the  said 
last  application  and  the  proceedings  thereon*  and  of  this  applica- 
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tion.  Whereupon  all  parties  concerned  were  ordered  to  attend  his 
Lordship  on  the  matter  of  the  said  petition  this  day,  and  ooonsel 
for  the  petitioners,  and  for  the  next  of  kin,  and  for  Elizabeth 
Bedford  this  day  attending  accordingly — Upon  hearing  the  petition 
and  what  was  alleged  by  the  counsel  for  the  said  parties,  and  the 
counsel  for  the  next  of  kin  and  for  the  said  Elizabeth  Bedford 
consenting  to  the  prayer  of  the  said  petition. — His  Lordship  doth 
order  that  the  said  Master's  said  report  bearing  date  the  6th  day 
of  NoTember,  1 784,  be  confirmed,  and  it  is  further  ordered  that 
the  sum  of  246^.  cash  in  the  bank,  standing  in  the  said  Aooonnt- 
ant-General's  name,  placed  to  the  credit  of  this  cause,  together 
with  all  future  dividends,  interest,  and  produce  of  the  said  2000/. 
MiUion  Bank  Stock,  300/.  East  India  Stock,  and  40/.  a  year 
Exchequer  Annuity,  which  shall  from  time  to  time  aocrue  due 
thereon,  be  paid  to  the  petitioner  Elizabeth  Priaulx  daring  the  life 
of  the  said  Elizabeth  Price,  or  until  the  further  order  of  the 
Court,  to  be  applied  by  her  for  the  maintenance  and  behoof  of  the 
said  Elizabeth  Price,  and  towards  the  costs  of  this  and  the  former 
application  to  the  Court. — Reg.  Lib.  B.  1784,  fol.  53. 


Birdy.LrfevTB. 

Lords  CommiB- 
lionen  Eyre, 
Ashunt,  and 
Wilaon. 
November, 
1792. 

^^ . ' 

Upon  the  peti- 
tion  of  one  of 
sereral  plain- 


Saturday,    3rd    November,    1792,    Lords   Commissioners. — 

Henry  Bird  the  younger,  Esq.,   Samuel  Bird,  Esq.,  William 

Symons,    Esq.,    and    Dorothy  his   wife,    late   Dorothy    Bird, 

spinster,  and  William  Winstone,  Esq.,  and  Betsey  his  wife,  late 

Betsey  Bird,  spinster,  plaintiffs ;  Isaac  Lefevre,  Thomas  Panton, 

and  Elizabeth  his  wife,  Richard  Harman,  Ann  Pryoe,  Charles 

Pryce,  Peter  Currie,  and  Sarah  Cnrrie,  David  Pryce,  and  Josiah 

Pryce,  defendants.    Whereas  Samuel  Bird  did  on  the  13th  day 

^.entitled  to  of  October  last,  prefer  his  petition  unto  the  Right  Honourable  the 
stock  and  caBh    -,^         ..  «,  i..,^         «,-^ 

in  court,  stating  Lords  Commissioners  for  the  custody  of  the  Great  Seal  of  Great 
that  he  was         - 
afflicted  with  a 
paralytic  dis- 
order, which 
rendered  him 
incapable  of 
conducting  his 
affairs,  order 
that  the  cash 
should  be  laid 


Britain,  setting  forth  amongst  other  things  That  the  petitioner 
had  been  before,  and  was  at  the  time  of  making  the  order  therein 
mentioned,  afflicted  with  a  paraljrtic  disorder  which  rendered  the 
petitioner  so  weak  in  body  and  in  mind  as  to  be  incapable  of  con- 
ducting or  managing  his  affairs  or  executing  proper  discharges,  or 
doing  such  acts  as  may  be  necessary  to  enable  the  petitioner  to 
avail  himself  of  the  benefit  of  the  surplus  therein  mentioned. 


out  in  the  pur- 
chase of  stock,  and  that  the  dividends  of  such 
stock,  and  of  the  said  other  stock,  should  be 
paid  to  his  wife  for  his  support  and  maintenance. 
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That  tlie  petitumer  is  in  Teiy  narrow  drcnmstances,  ao  as  to         1846. 

render  some  further  proTision  necessary  to  bis  present  support  «        - 

and    maintenance.    And,    therefore,   it  was   prajed   that   the  Abbbt. 

Acoountant-Cxeneral  might  be  directed  to  transfer  1467^.  14«.  Sd.  BMv.Lrfevrt. 

Sooth  Sea  Stock  therem  mentioned,  and  to  pay  the  sum  of  962/. 

3f.  lid.  cash  in  his  hands,  together  with  any  further  dividends 

which  might  accrue  on  the  said  stock  previous  to  such  transfer,  to 

Anna  Maria  Bird  the  petitioner's  wife,  or  to  such  other  person  as 

the  Conrt  should  direct,  in  trust  to  apply  the  same  to  the  use  and 

for  the  support  and  maintenance  of  the  petitioner,  or  that  the  said 

Accountant-Ckneral  may  be  directed  to  pay  and  apply  the  interest 

of  the  said  South  Sea  Stock,  and  of  the  funds  or  securities  in 

which  the  said  sum  of  962/.  Ss.lld.  might  be  invested  to  the  said 

Anna  Maria  Bird  the  petitioner's  said  wife  for  the  support  and 

maintenance  of  the  petitioner.     Whereupon  the  parties  concerned 

were  ordered  to  attend  their  Lordships  on  the  matter  of  the  said 

petition  this  day,  and  counsel  for  the  petitioner  this  day  attending 

accordingly,  upon  hearing  the  said  petition,  &c.  read,  and  what 

was  allied  by  the  counsel  for  the  petitioner,  their  Lordships 

do  order  that  the  962/.  3«.  1  !</.  cash  in  the  Bank  standing  in  the 

name  of  the  Accountant-General  of  this  court  in  trust  in  the 

causes    Bird  v.  Currie,  Bird  v.  Lefevre,  the  plaintiff  Samuel 

Bird's  account,  be  laid  out  in  the  purchase  of  South  Sea  Stock,  in 

the  name  and  with  the  privity  of  the  said  Aooountant-General,  in 

trust  in  the  said  causes,  the  same  account,  and  the  said  Account- 

ant-Greneral  is  to  declare  the  trust  thereof  subject  to  the  further 

order  of  this  Court — And  it  is  further  ordered  that  the  dividends  of 

the  said  South  Sea  Stock  when  so  purchased  together  with  the 

dividends  to  accrue  due  on  the  said  1467/.  14«.  8d,  South  Sea 

Stock,  now  standing  in  the  name  of  the  said  Accountant-Greneral, 

in  trust  in  the  said  causes  Bird  v.  Currie,  Bird  v.  Lefevre,  the 

plaintiff  Samuel  Bird's  account,  be  from  time  to  time  paid  to 

Anna  Maria  Bird  the  wife  of  the  petitioner  for  the  support  and 

maintenance  of  the  petitioner  until  the  further  order  of  this  Court. 

—Reg.  lib.  A.  1791,  fol.  628. 

The  foregoing  is  the  order  in  Bird  ▼.  Lefevre,  4  Bro.  C.  C. 
100.  The  report  says  that  that  was  a  petition  that  a  fund  in 
court  belonging  to  the  plaintiff,  or  the  interest  of  it,  might  be  paid 
to  the  plamtiffs  wife  for  the  maintenance  of  himself  and  his 
fiunUy,  he  being  in  a  state  of  mind  which,  though  not  amounting 
to  lunacy,  was  of  too  great  imbecility  in  consequence  of  a  paralytic 
stroke  to  do  legal  acts.    And  it  appearing  to  be  for  the  benefit  of 
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the  fkmilj  that  the  interest  should  be  so  paid,  it  was  ordered  to 
be  paid  to  her  from  time  to  time. 

In  Steed  v.  Calley,  2  Myl.  &  Keen,  52,  a  legacy  of  201.  Long 
Annuities  had  been  bequeathed  to  the  wife  of  a  man  who  was 
insane.  The  marginal  note  correctly  states  the  course  there 
pursued  by  Sir  John  Leach — ^where  a  sum  of  stock  was  bequeathed 
to  a  married  woman  whose  husband  was  of  unsound  mind,  though 
no  commission  of  lunacy  had  issued  against  him,  the  Court  cm  a 
bill  filed  by  the  husband  and  wife  for  payment  of  the  l^acy, 
transferred  the  fund  into  court  to  the  joint  account  of  the  plain- 
tiffs, and  afterwards  in  consideration  of  the  poverty  of  the  paitiea 
made  an  order  on  the  petition  of  the  wife  that  the  diYidends 
should  be  paid  to  her. 


Conduit  V. 

Soane. 
Lord 
Cottenhftm, 
Nov.  1840. 

^  ^      _  ' 

A  married  man, 
neither  a  plain- 
tiff nor  a  de- 
fendant in  the 
cause,  entitled 
to  an  annnity, 
for  answering 
which  funds 
had  been  car- 
ried to  the 
credit  of  the 
cause,  the  ac- 
count of  such 
annuity,  having 
become  of  in- 
competent mind 
and  understand- 
ing, order  made 
that  such  an- 
nuity should  be 
paid  to  his  wife 
and  son,  they 
undertaking  to 
apply  the  same 
for  his  benefit. 


Saturday,  28th  Noyember,  1840,  L.  C— Edward  Conduit 
and  Sally  Conduit,  his  wife,  plainti£h;  JcAax  Soane,  Harriet 
Soane,  Maria  Soane  the  younger,  and  John  Foxball,  defend- 
ants ;  by  original  bill.  The  said  Edward  Conduit,  and  Sally  Con- 
duit his  wife,  plaintiffs ;  Charles  IVeston,  Frederic  Chamier,  John 
Soane,  Harriet  Soane,  and  John  Gothard  and  Baron  Behausen  and 
Maria  his  wife,  defendants ;  by  supplemental  bill.  And  in  the 
matter  of  Joseph  Gandy,  &c.  His  Lordship  doth  order,  that  the 
sum  of  50/.  cash,  in  the  bank,  placed  to  the  credit  of  the  causes 
Conduit  V.  Soane,  Conduit  t.  Preston,  ''Joseph  Candy's  Annuity 
Account,"  and  by  the  order,  dated  the  3Ist  day  of  July  last, 
directed  to  be  paid  to  Joseph  Gandy  therem  named,  be  instead 
thereof  paid  to  the  petitioiiers  Eleanor  Susanna  Baptiste  Gandy, 
the  wife  of  the  said  Joseph  Gandy,  notwithstanding  her  coverture, 
and  Thomas  Gandy  his  son ;  and  it  is  ordered,  that  the  dividends 
hereafter  to  accrue  due  on  the  3333/.  6».  Sd.  Bank  £3  per  Cent. 
Annuities,  standing  in  the  name  of  the  Accountani-General  of  this 
Court  in  trust  in  the  said  causes,  the  like  account,  and  which  are, 
by  the  said  order  dated  the  31st  day  of  July  last,  directed  to  be 
paid  to  the  said  Joseph  Gandy  during  his  life,  be  instead  thereof 
paid  as  and  when  the  same  ^all  accrue  due  to  te  petitioner 
Eleanor  Susanna  Baptiste  Gaudy  (notwithstanding  her  coverture)^ 
and  the  petitioner  Thomaa  Gandy,  during  such  time  as  the  said 
Joseph  Gaadj  shatt  rtHiain  of  incompetent  mind  and  understand- 
ing (the  same  to  be  Torified  by  affidavit  of  the  petitioners  Eleanor 
Susanna  Baptiste  Gandy  and  Thomas  Gandy),  diey,  the  said  Elea- 
nor Susanna  Bi^iste  Gaady  and  Thomas  Gandy,  undertaking  to 
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apply  the  same  mon^a  for  the  boiefit  of  the  said  Joseph  Gandy. —         1846. 

Beg.  lib.  A.  1840,  Foi.  106.  i;:;^:;^:" 

This  is  the  order  in  Conduit  y.  Soane^  5  Myl.  &  Craig»  111.       Abrby. 


Lord  Brougham  said  the  jurisdicti(m  exercised  by  the  Conrt  Re  Aiitejf. 
of  Chancery,  where,  from  the  small  amount  of  property,  no  com-  The  jurisdiction 
mission  of  liraacy  had  been  taken  out,  to  direct  an  inquiry  touch-  fv^'ln^^^^ 
ing  soundness  of  mind,  and  to  make  orders  relatiye  to  maintenance  Chancery, 
and  support,  was  confined  to  cases  of  persons  who  were  parties,  or  ^^^f  from  the 
qoasi  parties,  to  suits;   the  funds  dealt  with  uniformly,  as  he  of  property,  no 
behered,  standing  to  the  credit  of  such  suits. — Re  Jstlev,  L.  C.  oommisuon  of 
Norember.  1831.  'S^^ 

In  Ex  parte  Bidgvxtyy  in  the  matter  of  Crampttm,  5  Russ.  152,  cUnct  an  in. 
the  whole  property  of  the  lunatic  consisted  of  an  annuity  of  60/.  a  2oSSdSS^^^ 
year  bequeathed  to  her  by  one  Wilhams,  and  of  the  arrears  of  such  mind,andto 
annmty,  amounting  to  150/.    There  was  no  commission  and  no  "jjjj^e'to'' 
soit.    A  petition  was  presented  by  the  acting  executor  under  the  maintenance 
will  of  the  lunatic's  father,  praying  a  reference  to  the  Master  to  J^^  *^S^L 
inquire  into  the  state  of  her  mind  and  the  amount  of  her  fortune ;  cases  of  persons 
and  if  she  should  be  found  to  be  of  unsound  mind,  that  the  care  ^^^  ^  parties, 
and  custody  of  her  estate  and  person  might  be  granted  to  the  pe-  to  suits—the   ' 
titioner,  and  that  the  arrears  and  future  instalments  of  the  annuity  Amds  dealt 
might  be  paid  to  him  in  order  to  be  applied  for  her  maintenance,  ^^he  credit^of 
The  next  of  kin  consented  to  the  application,  and  the  executors  such  suits. 
of  Williams  submitted  to  any  order  that  the  Conrt  might  make. 
Lord  Lyndhurst  stated  that  what  this  petition  called  upon  him  to 
do  was  an  irregularity,  and  that  he  would  not  add  to  Uie  number 
of  cases  in  which  the  irregularity  had  been  committed ;  and  he 
declined  to  make  any  order  on  the  petiti<m. 

Except  in  those  cases  in  which  the  lunatic  haa  been  reoeiTed  or 
taken  charge  of  as  a  lunatic  upon  an  order  and  certificates,  or  an 
order  and  certificate,  m  pursuance  of  the  proTisions  of  the  Act 
8  &  9  Vict.  c.  100,  or  (^  any  act  thereby  repealed,  and  shall 
either  have  been  detained  as  a  lunatic  for  twelve  months  then  last 
past,  or  shall  have  been  the  subject  of  a  report  by  the  commis- 
sioners thereby  appointed,  that  his  property  is  not  duly  protected, 
or  that  the  income  thereof  is  not  duly  implied  for  his  maintenance 
(see  a  subsequent  page) ;  and  except  in  tiiose  caaes  in  which  there 
is  a  suit  and  the  lunatic  is  a  party,  or  quasi  party,  to  it,  and  the 
fond  to  be  dealt  with  stands  to  the  credit  of  the  suit,  the  Lord 
Chancellor,  whether  sitting  in  Lunacy  or  in  Chancery,  still  haa  no 
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jurisdiction  to  comply  with  the  prayer  of  such  a  petition. 

a  petition  must  be  considered,  in  the  language  of  Lord  Lyndhurst, 

as  calling  upon  the  Court  to  do  an  irregularity. 

In  GiUbee  v.  Gillbee,  1  Phillips,  121,  there  was  no  commission, 
but  there  was  a  suit,  and  the  lunatic  was  one  of  the  plaintiffs. 
His  property  consisted  of  5252/.  Bank  £3  per  Cents.,  and  906/. 
cash,  standing  to  his  account  in  the  cause,  and  a  freehold  cottage 
and  land  of  the  value  of  7L  per  annum.  A  petition  was  pre- 
sented in  the  cause,  in  the  name  of  the  lunatic,  praying  that  the 
income  might  be  paid  to  his  sister  (who  was  his  sole  next  of  kin) 
and  her  husband,  to  be  applied  by  them  for  his  maintenance,  or 
that  it  might  be  referred  to  the  Master  to  inquire  into  the  state 
of  mind  and  other  circumstances  of  the  petitioner,  and  to  approve 
of  some  proper  person  or  persons  to  receive  and  apply  such  income 
for  his  benefit,  and  to  inquire  and  state  what  annual  sum  oug^t 
to  be  allowed  for  his  maintenance  and  support.  Lord  Lyndhurst 
said  that  whenever  the  Court  had  to  provide,  not  simply  for  a 
temporary  occasion  but  for  the  permanent  care  and  managemoit 
of  a  lunatic  and  his  property,  it  was  inconvenient  to  deviate  from 
the  regular  practice,  and  that  looking  at  the  amount  of  the  pro- 
perty in  this  case,  the  expense  of  a  commission  afforded  no  ground 
for  the  application. 

Had  the  amount  of  the  property  been  too  small  to  bear  the 
expense  of  a  commission,  which,  under  ordinary  circumstances,  is 
about  120/.  Lord  Lyndhurst  could  have  had  no  hesitatioa  in 
making  the  order  prayed. 


Re  Wilton.  LoRD  BROUGHAM  Said  that  the  Lord  Chancellor — as  intrusted. 

The  LordChan-  by  virtue  of  the  King's  Sign  Manual,  with  the  care  and  commit- 
ment of  the  custody  of  the  persons  and  estates  of  lunatics — ^has 
no  jurisdiction  to  refer  it  to  the  Master  to  inquire  into  the  state 
of  mind  of  lunatics,  against  whom  no  commission  has  issued,  and 
to  make  orders  relative  to  the  care  of  their  persons  and  property, 
and  to  their  maintenance  (a) .     That  in  certain  cases  where  the  pro- 

(a)  "  The  Lord  Chancellor  has      make  orders  relative  to  the  care 
no  juriBdiction  to  refer  it  to  the 
Master  to  inquire  into  the  state  of 
mind  of  lunatics,  agunstwhomno 
commission  has  issued,  and  to 


oellor,  as  in- 
trusted, by 
virtue  of  the 
King's  Sign 
Manual,  with 
the  care  and 
commitment  of 
the  custody  of 
the  persons  and 
estates  of  luna- 
tics, has  no 
jurisdiction  to 
refer  it  to  the 
Master  to  in- 


quire into  the 

state  of  mind  of 

lunatics,  against  whom  no  commission  has  issued,  and  to  make 

orders  relative  to  the  care  of  their  persons  and  property,  and 

to  their  maintenance.    [See  now  8  &  9  Vict.  c.  100,  sect.  95.] 


of   their  persons  and  property, 
and  to  their  maintenance." 

The  accurate  student  will  note 
that  the  conjunctive  particle  is 
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perty  of  persons  of  unsound  mind  was  too  small  to  bear  the 
expenses  of  a  commission,  it  was  very  desirable  that  the  Lord 
Chancellor,  sitting  in  Lunacj,  should  possess  such  a  jurisdiction, 
but  it  could  only  be  conferred  by  the  legislature. — Re  Wilton^ 
L.  C.  December,  183^. 

Now,  by  the  8  &  9  Vict.  c.  100,  sect.  95  [An  Act  for  the  Regu- 
lation of  the  Care  and  Treatment  of  Lunatics],  where  any  person 
shall  have  been  taken  charge  of  as  a  lunatic,  as  therein  mentioned, 
and  shall  either  hare  been  detained  as  a  lunatic  for  twelve  months, 
or  shall  have  been  the  subject  of  a  report  of  the  commissioners  in 
\vaahcj  thereby  appointed,  that  his  property  is  not  duly  protected, 
or  that  the  income  thereof  is  not  duly  applied  for  his  mainte- 
nance, the  Lord  Chancellor,  sitting  in  Lunacy,  may  direct  one 
of  the  Masters  in  Lunacy  to  examine  such  person,  and  may  make 
orders  for  the  appointment  of  a  guardian  of  the  person,  and  for 
the  appointment  of  a  receiver,  or  otherwise,  for  the  protection  of 
such  lunatic's  estate,  and  also  for  the  application  of  his  income  for 
his  maintenance,  and  for  the  investment  of  any  overplus  income  (a) . 


1846. 


Edwards  v, 
Abrby. 


Jurisdiction 
given  to  the 
Lord  Chan, 
oellor  sitting  in 
Lunacy,  in  cer- 
tain cases  of 
lunatics, 
against  whom 
no  commission 
has  issued. 


used.  If  the  disjunctive  particle 
were  used,  the  passage  would  no 
longer  be  correct.  The  orders 
made  by  the  Lord  Chancellor,  as 
entrusted,  by  virtue  of  the  King's 
Sign  Manual,  with  the  care  and 
commitment  of  the  custody  of  the 
persons  and  estates  of  lunatics, 
under  the  11  Geo.  IV.  &  1  Will. 
rV.  c.  60  [An  Act  for  amending 
the  Laws  respecting  Conveyances 
and  Transfers  of  Estates  and  Funds 
vested  in  Trustees  and  Mort- 
gagees, and  for  enabling  Courts 
of  Equity  to  give  Effect  to  their 
Decrees  and  Orders  in  certain 
cases],  although  as  regards  lu- 
natics who  have  not  been  found 
such  by  inquisition,  the  same  are 
confined  to  cases  in  which  the 
fact  of  lunacy  is  not  contested  (in 
the  matter  of  Walker,  Cr.  &  Ph. 
147),  commence  by  referring  it 
to  the  Master  in  Chancery  (to 
whom,  and  not  to  the  Master  in 

VOL.  II. 


Lunacy,  all  references  under  the 
Act  are  made. — Beav.  Ord.  226), 
to  inquire  and  certify  whether  the 
trustee  or  mortgagee  is  an  idiot, 
lunatic,  or  of  unsound  mind ;  and 
in  case  the  Master  shall  find  the 
said  trustee,  or  mortgagee,  to  be 
an  idiot,  lunatic,  or  of  unsound 
mind,  then,  &c. 

(a)  It  may  be  convenient  to  in- 
sert the  section  of  the  Act  verba- 
tim— ^That  when  any  person  shall 
have  been  received,  or  taken  charge 
of,  as  a  lunatic,  upon  an  order  and 
certificates,  or  an  order  and  cer- 
tificate, in  pursuance  of  the  pro- 
visions of  this  Act,  or  of  any  act 
hereinbefore  repealed  [an  order 
requesting  the  proprietor  or  su- 
perintendent of  the  house  or  hos- 
pital to  receive  the  lunatic  into 
the  house  or  hospital,  and  medi- 
cal certificates  of  two  physicians, 
surgeons,  or  apothecaries,  or  in 
certain  cases  medical  certificate  of 
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V.  c. 

K.  Bruce, 
April, 
1847. 

^ . ' 

Westby  v. 
Westby. 

Where  an  exe- 
cutor reddes 
abroad,  it  la  not 
necessary  that 
the  parties  in- 
terested should 
establish  a  case 
of  misconduct 
to  entitle  them 
to  a  receiver. 


WESTBY  AND  OTHERS  v.  WESTBY  AND 
OTHERS. 

Vice-Chancellor  Knight  Bruce. — The  defendant  Mary 
Westby  is  sole  executrix.  It  is  her  duty  to  get  in  the 
personal  estate  and  to  invest  it  upon  certain  trusts  for  the 
benefit  of  herself  and  the  infant  plaintiffs  her  children^  but 


one  physician,  surgeon,  or  apo- 
thecary], and  shall  either  have 
been  detained  as  a  lunatic  for  the 
twelve  months  then  last  past,  or 
shall  have  been  the  subject  of  a 
report  of  the  Commissioners  [in 
lunacy  appointed  by  that  act]  in 
pursuance  of  the  provision  lastly 
hereinbefore  contained  [That 
whenever  the  conunissioners  shall 
have  reason  to  suppose  that  the 
property  of  any  person  detained 
or  taken  charge  of  as  a  lunatic, 
is  not  duly  protected,  or  that  the 
income  thereof  is  not  duly  applied 
for  his  maintenance,  such  com- 
missioners shall  make  such  in- 
quiries relative  thereto  as  they 
shall  think  proper,  and  report 
thereon  to  the  Lord  Chancellor], 
it  shall  be  lawful  for  the  Lord 
Chancellor  to  direct  that  one  of 
the  Masters  in  Lunacy*  shall,  and 
thereupon  one  of  the  said  Masters 
shall,  personally  examine  such 
person,  and  shall  take  such  evi- 
dence, and  call  for  such  informa- 
tion as  to  such  Master  shall  seem 
necessary  to  satisfy  bim  whether 
such  person  is  a  lunatic,  and  shall 

*  By  the  second  section  of  the  Act 
the  commissioners  appointed  under 
the  prior  Act,  5  &  6  Vict.  c.  84,  are 
to  be  henceforth  called  the  Masters  in 
Lunacy.  In  the  note,  yol.  i.  page 
224  of  the  present  work,  by  mis- 
print, the  reference  is  to  the  third 
section. 


report  thereon  to  the  Lord  Chan- 
cellor, and  such  report  shall  be 
filed  with  the  secretary  of  lunatics; 
and  it  shall  be  lawful  for  the  Lord 
Chancellor  from  time  to  time  to 
make  orders  for  the  appointment 
of  a  guardian,  or  otherwise,  for  the 
protection,  care,  and  management 
of  the  person  of  any  person  who 
shall,  by  any  such  report  as  last 
aforesaid,  be  found  to  be  a  lunatic, 
and  such  guardian  shall  have  the 
same  powers  and  authorities  as  a 
committee  of  the  person  of  a  lu- 
natic, found  such  by  inquisition, 
now  has ;  and  also  to  make  orders 
for  the  appointment  of  a  receiver, 
or  otherwise,  for  the  protection, 
care,  and  management  of  the  es- 
tate of  such  lunatic;  and  such 
receiver  shall  have  the  same 
powers  and  authorities  as  a  re- 
ceiver of  the  estate  of  a  lunatic, 
found  such  by  inquisition,  now 
has;  and  also  to  make  orders 
for  the  application  of  the  income 
of  such  lunatic,  or  a  sufficient 
part  thereof,  for  his  maintenance 
and  support,  and  in  payment  of 
the  costs,  charges,  and  expenses 
attending  the  protection,  care,  and 
management  of  the  person  and 
estate  of  such  lunatic ;  and  alao  as 
to  the  investment  or  other  appli- 
cation for  the  purpose  of  accumu- 
lation of  the  overplus,  if  any,  of 
such  income,  for  the  use  of  Buch 
lunatic,  as  to  the  Lord  Chancellor 
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whether  thiB  duty  has  been  performed  it  is  wholly  unneees-         1847. 
saiy  upoD  this  motion  for  a  receiver  to  inquire.     She  is  Westbyv. 
now  resident  in  Paris,  and  it  is  not  suggested  that  she  has  ^■*™^- 
any  present  intention  of  returning  to  this  country.     Now 
where  an  executor  resides  abroad,  it  is  not  necessary  that 
the  parties  interested  should  estaUish  a  case  of  misconduct 
in  order  to  entitle  them  to  a  receiver.     The  circumstance 
that  the  executor  is  not  amenable  to  the  jurisdiction  of  the 
Court,  is  sufficient. 

Mr.   Cooper^  Mr.   Wigram^  Mr.  Zee,   Mr.  Sckomhergj 
Mr.  Torriojio,  and  Mr.  SteerCy  were  the  counsel. 


WESTBY  V,  WESTBY. 

Vicr-Chancbllor  Knioht  Bruce  said — it  appeared  that  in         v.  C. 
an  infantas  suit,  the  next  friend  dying,  the  solicitor,  whom        March, 


1847. 


he  had  employed,  commonly  obtained  an  order,  appointing  a   ^^ 

new  next  friend,  and  that  the  order,  in  the  absence  of  any  In  »n  infant'i 

...  -  ''    suit,  the  next 

pecuharity,  was  of  course.  Mend  dying, 

Mn    Cooper,  Mr.  Zee,  and  Mr.   Torriano,  were  the  JJ^Vm  hITail 

OounseL  employed,  coro- 

monly  obtaini 

an  order,  ap- 

shall  from  time  to  time  in  each  commission,  in  the  nature  of  a  pointing  a  new 

caae  seem  fit :  Provided  always,  writ  de  limatico  inquirendo,  to  J^  thTordcr 

that  sach  protection,  care,  and  issue  to  inquire  of  the  lunacy  of  in  the  absence 

management  shall  continue  only  such  person.  of  ^ny  pecu- 

dnring  such  time  as  such  lunatic         By  the   interpretation    clause  ^J^^" 

shall  continue  to  be  detained  as  a  "  the    Lord    Chancellor  "    shall 

lunatic,  upon  an  order  and  certi-  mean  the  Lord  High  Chancellor, 

ficates  or  certificate  as  aforesaid,  the  Lord  Keeper,  or  Lords  Com- 

and  for  such  further  time,  not  ex-  missioners  of  the  Great  Seal  of 

ceeding  six  months,  as  the  Lord  Great  Britain,  and  other  the  per- 

Chancellor   may   fix  :    Provided  son  or  persons  for  the  time  being 

also,  that  it  shall  be  lawful  for  intrusted  by  virtue  of  the  Queen's 

the  Lord  Chancellor,  in  any  such  Sign  Manual,  with  the  care  and 

case,  either  before  or  after  direct-  commitment  of  the  custody  of  the 

iog  such  inquiry  by  such  Master  persons  and  estates  of  persons 

as  aforesaid,  and  whether  such  found  idiot,  lunatic,  or  of  un- 

Master  sihaU  have  made  a  report  sound  mind. 
as  aforesaid  or  not,  to  direct  a 
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1847. 


Westby  V, 
Westby. 


There  was  a  peculiaiitj  in  the  case,  which  rendered  notice 
necessary. 

Vioe-Chancellor  Knight  Bruce.  Tuesday,  the  30th  of  March, 
1847. — Between  Jocelyn  Tate  Westby,  an  infant,  by  Thomas 
Jennings  his  next  friend,  plaintiff;  Mary  Westby,  defendant. 
Whereas  Mr.  Cooper,  of  counsel  for  the  plaintiff,  this  day  moved 
and  offered  divers  reasons  unto  this  Court,  that  Raymond  Gasquet, 
of  Euston  Place,  New  Road,  in  the  county  of  Middlesex,  sni^eon, 
might  be  appointed  the  next  friend  of  the  above-named  plaintiff, 
in  the  room  and  stead  of  the  above-named  Thomas  Jennings,  de- 
ceased, in  the  presence  of  Mr.  Lee  and  Mr.  Torriano,  of  counsel 
for  the  defendant ;  whereupon — and  upon  hearing  an  affidavit  of 
Raymond  Gasquet  read,  and  what  was  alleged  by  the  counsel  on 
both  sides — this  Court  doth  order,  that  the  said  Raymond  Gas- 
quet be  appointed  the  next  friend  of  the  said  plaintiff  in  the  room 
and  stead  of  the  said  Thomas  Jennings,  deceased ;  and  it  is 
ordered  that  the  said  Raymond  Grasquet  be  at  hberty  to  attend 
before  the  Master  in  the  place  of  the  said  Thomas  Jennings,  so  far 
as  the  said  Thomas  Jennings,  by  any  order  of  this  Court,  is 
empowered  to  attend. 

See  Lancaster  v.  Thornton,  Amb.  398,  S.  C.  Dick.  346 ;  Bra- 
cey  V.  Sandiford,  3  Madd.  468,  and  also  Glover  v.  Webber,  12  Sim. 
351,  where  the  order  in  Ludolpk  v.  Saxby,  mentioned  both  by 
Ambler  and  Dickens,  and  the  order  in  the  Countess  of  Shelbume 
V.  Lord  Incheguin,  mentioned  by  Ambler,  are  printed  from  the 
Registrar's  Book. 
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MISCELLANEOUS  CASES  AND  DICTA, 
ANCIENT  AND  MODERN. 


Februtary, 
1831. 

Plaintiff  relact- 
ant  that  the 
suit  should  be 
further  prose- 
cuted applies  to 
have  his  name 
struck  out  of 
the  biU. 


Jackson  r.  Burton. 

A  MOTION  was  made  on  the  part  of  one  of  several  plaintiffs 
that  his  name  might  he  struck  out  of  the  hill.  The  Vice-Chan- 
CELLOR. — ^The  common  instances  in  which  this  b  done  are  where 
a  plaintiff  has  heen  joined  in  the  bill  without  his  authority ;  or 
where  his  evidence  is  wanted  by  the  co-plaintiffs ;  or  where  an 
infant  heir  has  heen  inadvertently  made  a  plaintiff;  or  where  it  is 
discovered  that  a  plaintiff  has  no  interest,  or  that  his  inter^t 
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^ 


conflicts  with  tliat  of  the  other  plaintiifs.  But  here  the  plaintiff  1831. 
desires  that  his  name  may  be  struck  out  simply  because  he  has  j 
changed  his  mind,  and  is  reluctant  that  the  suit  should  be  any  Burton. 
further  prosecuted.  I  do  not  understand  whether  the  defendants 
are  willing  that  he  should  cease  to  be  a  plaintiff;  and  this  is  a  case 
in  which  not  only  is  their  consent  requisite,  but  that  of  the  co- 
plaintiffs  is  now  indispensable.  This  plaintiff  having  once  embarked 
in  the  suit,  cannot  be  permitted  to  withdraw  from  it  so  as  to  em- 
barrass his  co-plaintiffs.  He  could  not  be  allowed  even  to  dismiss 
the  bill,  paying  the  defendants  all  the  costs  of  the  suit,  unless  by 
a  very  special  order,  by  which  provision  would  be  of  course  made 
that  his  co-plaintiffs  should  be  in  nowise  prejudiced.  I  do  not  say 
that  in  all  cases  the  consent  of  the  co-plaintiffs  and  of  the  defend- 
ants, is  requisite  to  an  order  that  the  name  of  an  unwilling  plain- 
tiff should  be  struck  out.  If  plaintiffs  disagree  respecting  a  suit, 
there  are,  undoubtedly,  many  cases  in  which  the  Court  may  think 
it  right,  even  without  any  consent,  to  order  the  bill  to  be  amended, 
and  that  the  dissenting  plaintiff  be  made  a  defendant,  he  paying 
the  costs  of  all  parties  attending  the  order,  and  undertaking  to 
put  in  his  answer  immediately,  and  giving  to  the  defendants 
security  for  the  costs  of  the  suit. 

Megoe  ».  Megoe.  V,  c. 

Sir  John  Leach. — Of  late  years  the  Courts  of  common  law         J 

have  entertained  applications  upon  principles,  the  operation  of  BUI  filed  after 
which  was  formerly  supposed  to  be  confined  to  Courts  of  Equity,  ^^tion  to  equ-!' 
It  is  true  that  this  enlargement  of  the  jurisdiction  of  the  other  table  jurisdic- 
Courts  of  Westminster  Hall  does  not  prevent  this  Court  from  of^mmo'JJ'raw 
exercising  that  jurisdiction,  which  it  has  always  possessed.     But 
when  a  party,  not  thinking  fit  to  come  here  in  the  first  instance, 
goes  into  a  court  of  common  law,  relying  upon  the  equitable  prin- 
ciples recently  introduced  there,  and  having  failed,  at  last  tries  (he 
experiment  of  a  bill  in  Chancery,  I  am  of  opinion  that  I  ought 
not  to  interfere.     I  make  no  doubt  that  a  similar  course  would 
be  adopted  in  a  court  of  common  law.     I  make  no  doubt  that  an 
application  to  its  equitable  jurisdiction  would  meet  with  little  en- 
couragement, if  it  were  known  that  this  Court  had  not  regarded 
the  party  as  entitled  to  relief. 

Consider  Boumaker  v.  Moore,  1  C.  P.  Coop,  pages  598 — 600. 

F.  C. 

Reynolds  r.  Dickson.  1823!^' 

The  defendant's  counsel  stated  that  the  plaintiff  had  taken  the  ^  T 

'^    ^  ComBe  where  a 

defect  in  the  suit  ismllcged  by  defendant's  counsel,  and  the 
existeuce  of  such  defect  is  denied  by  the  pUintiff's  counsel. 
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1823. 


Reynolds  v. 
Dickson. 


V.  a 
July,  1825. 

Creditor,  ask- 
ing the  aid  of 
the  Court  to 
enforce  a  judg- 
ment, not  suing 
out  elegit  until 
after  bill  filed. 


V,  a 

June,  1826. 

Question  be- 
tween the 
crown  and  the 
person  taking  in 
remainder, 
where  judg- 
ment of  death 
bsTing  been 
pronounced  on 
one  entitled  to 
stock  for  life, 
the  capital 
punishment 
was  afterwards 
commuted. 


benefit  of  the  Insolrent  Debtors'  Act.  This  was  denied  by  the 
plaintiff's  coonsel,  who  insisted  that  the  cause  shocdd  proceed,  the 
pleadings  being  silent  as  to  any  such  circumstance.  Sir  John 
Leach. — ^This  is  one  of  those  objections  respecting  which  rery 
frequently  nothing  can  be  found  in  the  pleadings,  inasmuch  as  it 
arises  out  of  what  may  happen  since  the  cause  was  set  down.  A 
party  may  have  died,  or  have  become  bankrupt  or  insolvent — ^a 
female  plaintiff  may  hare  married — an  infant  interested  may  have 
been  bom  ;  any  of  these  events  may  take  place  the  day  before  the 
cause  comes  on  to  be  heard.  Such  facts  are  allied  at  the  bar  by 
counsel,  and  necessarily  rest  only  on  the  instructions  such  counsel 
hare  received.  Now  those  instructions,  it  is  obvious,  may  be 
erroneous ;  and  if  the  opposite  counsel  are  authorised  so  to  re- 
present, the  proper  course  is  to  refer  it  to  the  Master  to  inquire 
into  the  truth  of  the  fact  alleged. 

TOWNSHEND   V.    AgNEW. 

This  was  a  suit  by  a  creditor  to  have  the  aid  of  the  Court  to 
enforce  a  judgment  against  a  freehold  estate  of  his  debtor. 
At  the  hearing  of  the  cause  an  objection  was  taken,  that  the 
plaintiff  had  not  sued  out  an  elegit  until  after  the  bill  was  filed ; 
but  the  objection  was  overruled,  it  appearing  that  in  the  cause 
the  point  had  been  discussed  before  Lord  Eldon,  who,  after  con- 
sulting with  Lord  Redesdale,  stated,  that,  according  to  the  old 
practice,  such  a  preliminary  step  was  requisite,  but  that  in 
recent  times  it  had  been  dispensed  with. 

This  is  the  case  mentioned  in  Neate  v.  The  Duke  of  Marl- 
borough,  3  Mylne  &  Craig,  410. 

HiETT  V,  Attorney-General. 

\s  1815  certain  stock  was  settled  upon  trust  to  pay  the  divi- 
dends to  John  Hiett  for  life,  and  after  his  death  upon  trust  for 
Mary  Hiett.  In  1817  John  Hiett  was  convicted  of  felony,  and 
sentence  of  death  was  passed  upon  him  ;  but  the  capital  punish- 
ment was  commuted  into  transportation  for  life.  The  crown 
claimed  the  dividends  as  long  as  John  Hiett  might  live;  whilst 
Mary  Hiett  contended  that  she  had  now  become  entitled  to  the 
stock,  inasmuch  as  so  soon  as  the  judgment  oi  death  was  pro- 
nounced, John  Hiett  was  dead  in  law.  Sir  John  Leach  decided 
that  the  dividends  belonged  to  the  crovm  during  John  Hiett's 
life. 

See  Dansen  v.  Howes,  Ambler,  276,  Mr.  Blunt's  edition,  where 
there  is  also  a  note  of  this  case  under  the  name  of  Hiett  v.  Bawden. 
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V,  c. 

Mavle  v.  Bruce.  December, 

1824 
The  plaintiif  on  behalf  of  the  crown  had  obtained  letters  of  .' 

administration  of  the  effects  of  an  intestate,  who  had  left  no  next  Evidence.    Ju- 
of  kin.    The  plaintiff  claimed  as  part  of  those  effects  a  certain  i^g,  ijf  anoth^ 
sum  of  stock.    There  had  been  a  former  suit  respecting  that  suit. 
stocky  and  the  Master,  upon  the  testimony  of  a  stock-broker,  who 
soon  afterwards  died,  had  reported  that  such  stock  belonged  to 
the  intestate.    The  plaintiff  now  desired  to  read  the  Master's  re- 
port as  evidence  in  the  present  suit,  ui^ing  as  a  reason  the  death 
of  the  only  witness.     Sir  John  Leach. — I  do  not  think  that  the 
circamstance  of  your  only  witness  being  dead  authorizes  any  de- 
parture from  the  general  rule,  which  is  as  binding  here  as  it  is  at 
law.     Judicial  proceedings  in  another  suit  are  not  admissible  as 
evidence  of  the  facts  thereby  found,  unless  the  persons  litigating 
were  either  parties  to  such  suit,  or  claim  under  those  who  were 
parties. 

Bishop  of  Durham  v,  Rippon.  y,  c. 

JtfbmiiMAjr 

The  bill  was  filed  by  the  plaintiff  as  lord  of  a  manor,  alleging         1325.   * 

that  the  defendant,  a  copyholder,  had  removed  landmarks,  and         

purposely  confounded  the  copyhold  lands  with  freehold  lands  against  oopy- 
belonging  to  him.     The  bill  prayed  a  commission  to  distinguish  holder  to  dii. 
the  boundaries.     The  defendant  demurred,  on  the  ground  that  jlSS^must «-' 
the  discovery  might  subject  him  to  forfeiture.     Sir  John  Leach  pressly  waive 
overruled  the  demurrer  for  an  informality  ;  but  his  Honour  said  *°^  forfeiture, 
the  bill  must  be  amended  by  expressly  waiving  any  forfeiture  to 
which  the  defendant  either  wilfully,  or  negligently,  might  have 
exposed  himself. 

Turner  v,  Lewis.  m^  jj. 

An  agreement  was  made  for  granting  a  long  lease  of  a  farm ;  J 

and  there  was  to  be  a  covenant  that  the  lessee  would  use  the  land  Specific  per- 
in  a  hosbandlike  manner.    Possession  was  taken  under  the  agree-  ^'re^ent  for  a 
ment,  and  the  tenant,  instead  of  using  the  land  in  a  husbandlike  lease  refused, 
manner,  had  erected  buildings  for  smelting  copper  ore,  and  had  ^J^^  |^  ^. 
committed  other  waste.   Upon  this  the  owner  of  the  farm  brought  tied  to  le-enier 
an  ejectment,  and  the  tenant  then  filed  a  bill  for  the  specific  per-  ^1^^]^  °^ 
formance  of  the  agreement  to  grant  a  lease.     Sir  John  Leach. 
— It  is  dear  that  if  this  lease  were  executed,  the  defendant  would 
be  immediately  entitled  to  re-enter — to  recover  the  estate — ^for 
breach  of  the  covenants,  which  would  be  contained  in  the  lease. 
Under  those  circumstances  it  is  inconsistent  with  the  principles 
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upon  which  the  Court  acts,  to  decree  a  specific  performance, 
bill  must  be  dismissed  with  costs. 


The 


November, 
1822. 

Injunction 
against  literary 
piracy,  only 
where  the  title 
is  clear. 


L,  a 

March,  1831. 

Injunction 
against  pirating 
a  piece  of 
music  dissolved, 
it  having  been 
published 
abroad  several 
yean  before 
publication 
here. 


L.  C. 

March,  1831. 

Author  under- 
taking not  to 
write,  or  edit, 
any  work  on  a 
similar  subject. 
Advertisement. 


Lowndes  v.  Duncombe. 

The  plaintiff  alleged  that  he  had  purchased  the  copyright  of 
some  songs  of  which  Moncrieff  was  the  author.  The  defendant, 
on  the  other  hand,  aUeged  that  Moncrieff  had  preTiously  sold  the 
copyright  to  Elliston,  and  ElUston  complained  not.  Both  Mon- 
crieff and  Elliston  made  affidavits,  from  which  it  appeared  that 
Elliston  had  a  copyright,  but  it  was  doubtful  whether  it  was 
qualified  or  absolute.  Sir  John  Leach  said — ^The  Court  will 
not  grant  an  injunction  against  literary  piracy,  unless  the  title  be 
clear. 

GuiCHARD  V,  Mori. 

The  plaintiff  published  in  1820  a  piece  of  music,  sold  to  him 
by  Kalkbrenner  the  composer.  The  defendant  had  lately  pub- 
lished this  same  piece,  whereupon  the  plaintiff  had  obtained  au 
ex  parte  injunction  firom  the  Vice-chancellor,  by  whom,  however, 
it  was  afterwards  dissolved,  it  appearing  that  the  piece  of  music 
was  pubHshed  at  Paris  in  1814.  A  motion  by  way  of  appeal 
from  his  Honour's  order  dissolving  the  injunction  was  now  made. 
Lord  Brougham. — Of  course  the  same  principles  apply  to 
musical  compositions  as  to  hterary  works.  Now  there  are 
doubts  whether  where  a  literary  work  has  been  once  published 
abroad,  without  the  author's  having  simultaneously  taken  steps 
to  secure  the  copjrright  in  this  country,  it  has  not  so  become  pub- 
lici  juris,  that  he  cannot  afterwards  claim  any  exclusive  right. 
But  without  going  into  that  question,  it  is  sufficient  to  say  that 
the  legislature  encourages  the  importation  of  foreign  works ;  it 
wishes  to  keep  open  the  avenues  of  knowledge ;  and  an  author 
beyond  sea  who  desires  to  secure  any  privilege  here,  either  to 
himself  or  any  one  to  take  under  him,  should  publish  here  imme- 
diately. If  he  does  not  think  fit  to  do  so,  any  one  else  is  clearly 
entitled  to  publish,  and  he  cannot  interfere  to  stop  the  publica- 
tion. Could  he  come  forward  several  years  after  pubHcation 
abroad,  and  treat  an  intermediate  publication  in  this  country  as 
a  piracy,  many  foreign  works  would  never  be  pubUshed  amongst 
us  at  all. — Motion  refused. 

Brooke  v,  Chitty. 

The  plaintiff  had  purchased  of  the  defendant  the  copyright  of 
a  treatise  written  by  him  upon  the  criminal  law ;  and  the  defendant 
had  undertaken  not  to  write,  or  edit,  any  other  work  upon  that 


ANCIENT  AND  MODERN.  217 

subject.    An  adTertisement  having  appeared  that  the  defendant         1831. 
was  about  to  edit  Bum's  Justice,  a  motion  was  made  that  he  „ 

OBOOKB  v. 

might  be  restrained  from  editing  such  of  the  articles  in  that  work  Chitty. 
as  relate  to  the  criminal  law.     Lord  Brougham  said  that  the 
defendant  was  at  liberty  to  write  in  his  closet  what  he  pleased : 
aud  that  the  Court  would  not  interfere,  until  there  was  a  violation 
of  the  allied  undertaking  by  actual  printing  and  publication. 


Nichols  v.  Loder.  f.  c. 

^  .  ^ Jtt/y,  1831. 

This  was  a  motion  ex  parte  for  an  mjunction  against  pirating  a  

map  of  canals  and  railroads.  The  Vice-Chancellor. — I  have  Evidence  of 
generally  some  reluctance  in  granting  such  an  injunction  as  is  Qiap/ 
now  sought.  It  is  obvious,  if  two  persons  of  equal  skill  set  to 
work  to  prepare  such  a  map  as  this,  the  scale  being  the  same, 
that  the  maps  will  be  almost  facsimiles.  The  affidavits  must  sar 
tisfactorilj  show  that  the  defendant's  map  is  not  produced  by  his 
own  labour,  employed  upon  materials,  and  aided  by  information, 
common  to  him  as  well  as  to  the  plaintiff :  but  that  it  has  been 
actually  copied  from  the  plaintiff's  map,  with  perhaps  some  co- 
lourable and  evasive  alterations.  Now,  in  order  to  make  this  out, 
something  more  is  requisite,  than  the  fact  of  there  being  in  ap- 
pearance no  difference  between  the  two  maps.  The  maps  may  in 
all  respects  resemble  each  other,  and  yet  there  may  have  been  no 

p^y-  V.  c. 

Lynn  r.  Robertson.  i823. 

Upon  an  issue  being  directed,  it  appeared  that  a  witness,  who  Deposition  as 

had  been  examined  in  the  cause  as  to  the  handwriting  of  certain  *?  handwriting 
-  11.1  1 1.    1       m«      ^  ?  1       ®^  witness,  who 

documents,  had  since  become  bund.     The  Court  made  an  order  had  since  be. 

that  his  depositions  should  be  read  at  the  trial.  <^<*™®  ^^^^' 

ordered  to  be 
read  on  trial  of 

Wyngate  V,  Robins.  ' 

The  bill  was  intended  to  be  an  equitable  ejectment :  but  after  4/'*^«0824, 
setting  forth  a  legal  title  in  the  plaintiff,  instead  of  distinctly  Demurrer  al- 
ailing  the  existence  of  an  outstanding  term,  as  an  impediment  lowed  to  eject- 
to  the  plaintiff's  proceeding  at  law:   the  bill  stated  that  the  which  only 
defendant  "pretended"  that  there  was   an   outstanding  term,  suted  that  de- 
Sir  John  Leach  upon  this  ground  allowed  a  demurrer  for  want  tended  there 
of  equity.  was  an  out- 

standing  term. 
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V.  c. 

February, 

1823. 

Parol  eTidence 
expknatoiy  of 
a  deed  not  re- 
jected alto- 
gether, but 
read  as  to  costs 
of  the  suit. 


V.C. 

November^ 

1822. 

Bill  for  dis- 
covery of  par- 
ticulars for 
which  action 
brought,  and 
which  particu> 
lars  might  be 
learnt  at  law. 


Stewart  v.  Stewart. 

Sir  John  Leach. — It  is  a  rule  as  strictly  followed  in  courts 
of  equity  as  in  courts  of  law,  that  eTidehce  in  explanation  of 
the  terms  of  a  deed  must  be  rejected.  But  there  is  this 
difference  between  the  two  jurisdictions.  In  a  court  of  law 
such  eTidence  can  be  of  no  utility  whatever.  It  is  good  for 
no  purpose,  and  is  therefore  altogether  excluded.  But  in  a 
court  of  equity  such  evidence  may  not  be  without  its  utility. 
Although  it  is  bad  for  one  purpose,  it  may  be  good  for  another 
purpose.  I  am  therefore  of  opinion  that  such  evidence  is  not 
to  be  altogether  excluded.  In  the  present  instance  the  Court 
may  advantageously  have  recourse  to  it  upon  the  not  unim- 
portant subject  of  the  costs  of  the  suit.  It  b  impossible, 
consistently  with  legal  rules,  to  assign  to  this  deed  a  meaning 
corresponding  with  the  intention  of  the  party  as  disclosed  by 
the  parol  evidence ;  but  it  being  plain  from  such  parol  evidence, 
that  the  intention  has  been  disappointed,  I  will  not  a^;ravate 
that  disappointment  by  loading  the  party  with  costs. 

Lempriere  v.  Rutt. 

The  defendant,  who  was  a  builder,  had  been  employed  to  do 
extensive  repairs  to  the  plaintiff's  house,  and  had  bronght  an 
action  to  recover  the  amount  of  such  repairs.  The  plaintiff 
thereupon  filed  his  bill  for  a  discovery  of  the  particulars  of  demand 
in  the  action ;  and  the  defendant  demurred  upon  the  ground  that 
the  Court  in  which  the  action  was  brought,  would  not  only 
compel  him  to  Aimish  the  particulars  of  his  demand,  which  was 
all  the  information  sought  by  the  bill,  but  to  verify  such  parti- 
culars of  demand  by  the  testimony  of  witnesses.  Sir  John 
Leach. — This  defendant  must  certainly  in  the  action  dehver  the 
particulars  of  his  demand.  I  know  too,  that  before  he  can  recover 
he  must  prove  such  particulars  of  demand  to  the  satisfaction  of  a 
jury.  But  according  to  the  law  of  this  country  a  debtor,  in  such  a 
case  as  this,  if  he  chooses  to  incur  the  expense,  has  a  right  to 
come  into  a  court  of  equity,  and  require  the  oath  of  his  creditor 
respecting  the  particulars  of  his  demand.  The  debtor  has  a  right 
to  examine  the  conscience  of  his  creditor.  It  is  very  likely  that 
this  discovery  may  not  be  of  any  use :  but  an  honest  creditor 
ought  not  to  object  that  he  is  compellable  to  give  it.  In  the 
present  case  the  objection  to  the  bill  is  founded  upon  this: 
that  nothing  can  be  learnt  here,  that  may  not  be  learnt  in 
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the  court  in  which  the  action  is  brought.    Now  this  assertion         1822. 

is  not  correct,  inasmuch  as  at  law  the  creditor  does  not  detiver  - 
_  .,-1.-1  1  1         A,         ,  ,.        Lbmpribrb  V, 

the  particulars  of  his  demand  upon  oath.     At  law  the  creditor  Rutt. 

cannot  be  examined  upon  oath.     Even  if  the  court  of  law  had 

acquired  the  power  of  examining  a  partj  upon  oath,  the  ancient 

jurisdiction  of  a  court  of  equity  would  still  remain. 

The  demurrer  must  be  overruled. 

Clarke  o.  Johnson.  j^  ^ 

Thk  bill  prayed  the  common  accounts  against  executors,  /«</y,  1823. 
and  contained  no  allegation  of  misapplication.  Upon  the  The  acoount  of 
hearing  the  plaintiff  sought  to  extend  the  account  to  what  ^^a^  ««cutor» 
the  defendants  might  have  received  but  for  their  wilful  neglect  cdved,  but  for 
or  default :  and  as  a  ground  for  inserting  that  special  direction  wilAd  neglect 
in  the  decree,  he  proposed  to  read  passages  from  the  schedules 
to  the  answer.  Sir  Thomas  Flumbr. — The  Court  will  not 
by  the  original  decree,  in  the  absence  of  any  proof  of  mis- 
conduct, order  the  Master  to  inquire  into  any  suggested  default 
or  negligeiice.  This  seems  to  be  conceded;  and  recourse  is 
therefore  had  to  the  schedules,  as  affording  such  proof.  But 
it  is  forgotten  that  nothing  wrong  is  imputed  to  the  executors 
by  the  bill.  It  is  not  there  even  whispered  that  they  have 
acted  improperly.  Now  no  evidence  can  be  used  to  prove  mat- 
ters, respecting  which  the  bill  is  silent.  Had  the  bill  questioned 
the  proceedings  of  the  executors,  their  attention  would  no 
doubt  have  been  directed  to  these  matters  in  the  schedules, 
and  it  might  be  found  that  such  matters  would  admit  of  some 
easy  explanation.  No  decree,  therefore,  can  now  be  pronounced, 
except  in  the  ordinary  form.  Should,  however,  the  executors 
really  have  committed  any  breach  of  trust,  it  will  come  out 
upon  taking  the  accounts  in  the  Master's  office:  and  upon 
further  directions  the  Master  will  be  ordered  to  make  the  requi- 
site inquiries,  and  the  executors  in  the  end  will  be  charged,  not- 
withstanding the  bill  contains  no  allegation  of  misapplication,  and 
prays  only  the  common  accounts.  When  an  administration  suit  is 
commenced,  there  is  often  no  suspicion  that  executors  have  failed  in 
their  duty ;  an  allegation  of  misapplication,  in  those  circumstances, 
would  be  improper.  But  the  plaintiff  suffers  no  injury ;  for  if, 
contrary  to  expectation,  it  turns  out  upon  the  proceedings  in  the 
Master's  office  that  the  executors  have  failed  in  their  duty,  it  is  in- 
cumbent on  the  Court  to  give  the  plaintiff  proper  relief,  although 
that  specific  relief  is  not  prayed  by  the  bill — ^wilful  neglect  or 
default  must  then  be  inquired  into. 
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1823.  In  Garland  t.  Littlewood,  1  Bear.  527,  the  bill  was  filed  by 

Clakks  V  residuary  legatees  against  the  executors.     The  bill  contained  spe- 

JoHNsoN.  cific  charges  against  the  defendants  as  to  their  not  possessing  the 

testator's  estate ;  and  it  prayed  for  an  account  of  the  personal 
estate  receiTcd  by  the  executors,  or  which  they  might  have  re- 
ceived without  wilful  neglect  or  default.  The  decree  directed 
merely  an  account  of  what  had  been  received  by  the  executors, 
and  how  the  testator's  property,  which  had  been  invested,  had 
been  applied  and  disposed  of.  On  the  Master's  report  it  ap- 
peared (as  was  contended)  that  the  executors  might,  but  for  their 
wilfnl  neglect  or  default,  have  possessed  themselves  of  the  tes- 
tator's stock  in  trade,  iiimitare,  &c.,  but  that  instead  of  so  doing 
they  had  suffered  it  to  remain  in  the  possession  of  his  widow,  who 
had  since  become  insolvent.  The  cause  now  came  on  upon  further 
directions,  when  it  was  argued  for  the  plaintiffs,  that  although  the 
decree  did  not  direct  an  account  of  what  the  executors  might  have 
received  without  their  wilful  neglect,  yet — as  it  appeared  on  the 
report  that  they  might  have  possessed  the  stock  in  trade,  &c. — 
the  Court  ought  to  charge  them  with  the  value  thereof,  or  at  all 
events  ought  to  refer  it  back  to  the  Master  to  inquire  and  state 
the  circumstances  under  which  the  stock  in  trade  had  been  left 
in  the  widow's  possession,  with  a  view  to  the  executors  being 
charged  with  wilful  neglect.  The  Master  of  the  Rolls  said,  that 
the  plaintiffs  in  that  case  filed  their  bill,  seeking  to  charge  the 
trustees  [executors]  with  such  parts  of  the  testator's  estate  as  they 
might  have  received  but  for  their  wilful  default,  and  the  prayer  of 
the  bill  was  in  conformity  therewith.  At  the  hearing  tJie  plain- 
tiffs obtained  no  declaration  or  inquiry  as  to  the  wilful  default  of 
the  defendants,  the  trustees  [executors],  nor  was  there  any  re- 
servation of  any  such  point :  on  the  contrary,  the  plaintiffs  took 
only  the  common  decree  for  an  account,  and  the  parties  prepared 
and  adduced  their  evidence  accordingly  in  the  Master's  office. 
He  thought  nothing  could  be  more  unjust  than  whilst  the  parties 
were  performing  their  duties  under  this  decree,  another  case 
should  be  allowed  to  be  made  out  against  them.  They  would 
probably  have  proceeded  differently  in  the  Master's  office,  if  they 
had  been  aware  that  it  was  the  object  of  the  plaintiffs  ultimately 
to  charge  them  for  their  wilful  default.  He  could  not,  therefore, 
charge  the  trustees  [executors]  in  the  way  asked  by  the  plaintiffs. 
It  would  be  a  surprise  upon  them.  Neither  did  he  think  that  he 
ought  then  to  direct  an  inquiry  as  to  what  the  trustees  [executors] 
might,  but  for  their  default,  have  received,  inasmuch  as  the  pro- 
priety of  such  an  inquiry  was  raised  by  the  pleadings,  and  was 
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before  the  Court  when  the  decree  was  made  at  the  hearing.     He         1823. 

ooald  not  vary  the  decree  so  made  on  the  cause  coming  on  for  clarkb  r. 

further  directions.  Johnbon. 

The  practitioner  wiU  find  Garland  t.  Littlewood  inconsistent  The  case  of 

f^nfltniti.  V 

with  the  practice  as  enunciated  by  Sir  Thomas  Plumer,  in  part  li^ng^po^a 

of  his  judgment  in  the  case  of  Clarke  y.  Johnwn*     It  is  true  1  Beav.  527. 

that  in  the  latter  case  the  bill  .prayed  only  the  common  accounts, 

and  contained  no  allegation  of  misapplication;   whilst  in  the 

former  case  the  bill  contained  specific  charges  as  to  the  executors 

not  possessing  the  testator's  estate :   and  it  prayed  an  account 

of  the  estate,  which  the  executors  might  have  received  without 

wilful  neglect  or  default.     But  in  a  suit  belonging  to  the  class 

in  question,  can  it  be  expedient,  can  it  be  just,  to  make  the  right 

to  charge  for  wilful  default,  depend  upon  the  presence^  or  the 

absence,  of  an  allegation  of  default  in  the  biU,  and  of  a  prayer 

for  the  corresponding  relief?     The  absence  in  the  bill  of  an 

allegation  of  default,  and  of  a  prayer  for  corresponding  relief, 

would,  according  to  the  reasoning  of  the  Master  of  the  Rolls 

in  Garland  ▼.  Littlewood,  be  more  objectionable  than  the  presence 

in  the  bill  of  an  allegation  of  default,  and  of  a  prayer  for 

correspondent  reUef.     The  surprise  upon  the  executors  would 

be  greater. 

Until  Garland  v.  Littlewood  appeared,  the  author  had  always 
considered  that  the  statement  made  by  Lord  Manners  in  Frank- 
fyn  T.  Beamishy  2  Moll.  383,  of  the  practice  of  the  English 
Court  of  Chancery,  was  connect. 

Franklyn  v.  Beamish  is  thus  reported. — Bill  by  plaintifip  against 
his  father's  surviving  executor,  chaiging  default,  and  praying  pay- 
ment of  what  he  received,  or,  vrithout  wilful  default,  he  might 
have  received. — Common  account  decreed— Report — Cause  set 
down  on  report  and  merits. — Plaintifif  insisted  that  defendant, 
— from  what  appeared  on  the  report— ought  to  be  charged 
for  his  wilful  default.  Defendant  objected  that  what  is  now 
sought  is  the  prayer  and  object  of  the  bill,  and  refused  at 
hearing,  from  deficiency  of  proof.  Lord  Chancellor  Manners. 
— ^The  report  makes  a  new  case  against  defendant,  and  upon 
it  the  plaintiff  would  in  England  have  relief,  upon  setting 
the  cause  dovm  for  further  directions.  The  same  thing  can 
be  done  here  upon  the  cause  being  set  down  upon  report  and 
merits.  But  the  report  must  make  such  a  case  for  the  Court 
to  act  upon.  Decree  against  defendant,  charging  him  for  wilful 
default. 

In  Trovers  v.  Townsend,  1  MoU.  496,  Lord  Chancellor  Hart 
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1823.  said  he  agreed  with  Franklyn  ▼.  Beawd&hy  except  that  he  ahoald 

Clarkb  v.         ^'^^  require  to  see  a  dear  case.     If  a  probable  case  i^ipeaied  on 
JoHKsoir.  the  report,  he  should  send  it  for  further  inquirj. 

Sir  Anthony  Hart's  words  "a  dear  ease/'  probahlj  applied  to 
some  part  of  the  argument  in  Trovers  v.  Tontmaemdf  as  Lord 
Manners  does  not  appear  in  Frwddyn  ▼.  BeamiMk^  to  have  used 
such  an  expression. 

What  Sir  Anthony  Hart  apprehanded  to  be  the  mk  of  the 
Court — where  the  bill  does  not  put  in  issue  the  fact  of  the 
executor's  default,  or  the  bill  putting  in  issue  such  fad,  there  is 
no  case  made  by  evidence  to  show  the  £m^  and  consequently  the 
decree  contains  no  direction  to  charge  the  executor  for  de&ult, 
and  no  inquiry  upon  the  subject,  but  it  nevertheless  appears  on 
further  directions  from  the  fiicts  stated  in  the  report  that  the 
testator's  estate  might  have  been  made  more  available  with 
reasonable  diligence  on  the  part  of  the  executor — ^is  expressly 
stated  by  him  in  that  case  of  Trovers  v.  Towfuemd*  He  said,  the 
general  rule  is  that  to  ground  a  direction  to  charge  an  executor 
for  default,  not  only  must  the  lact  be  put  in  issue,  but  some  case 
be  made  by  evidence  to  show  the  fact  is  probable,  and  the  inquiry 
proper.  But  if  that  indeed  had  not  been  done,  and  no  direction 
was  originally  given,  but  it  appeared  nevertheless  on  further 
directions  from  the  facts  stated  in  the  report,  that  the  testator's 
estate  might  have  been  made  more  available  with  reasonable 
diligence  on  the  part  of  the  executor,  he  thought  the  Court 
would  apply  itself  to  that  on  further  directions,  or,  which  was  the 
same,  on  report  and  merits,  the  meaning  being  that  if  the  merits 
required  it,  the  case  should  be  sent  back  again  to  receive  further 
investigation. 

In  that  case  of  Trovers  y.  Toumsend,  the  bill  which  was  filed 
against  an  executor  for  an  account  of  assets  did  not  charge  wilful 
default,  nor  pray  relief  founded  on  wilful  default,  but  evidence 
was  given  to  show  default  in  n^lecting  to  call  in  debts  due  by 
solvent  persons,  who  afterwards  became  insolvent.  The  decree 
contained  no  special  directions  as  to  defiiult,  and  the  Master 
having  refused  to  admit  the  evidence  taken  in  chief  in  the  cause 
to  charge  the  executor  upon  that  ground,  the  plaintifiP  excq»ted. 
Sir  Anthony  Hart  said  the  report  was  right.  There  was  no 
direction  in  the  decree  that  the  executor  was  to  be  chaq[;ed  for 
default,  and,  therefore,  the  exception  on  that  ground  was  im- 
proper. The  exception  being  overruled  the  cause  came  on  upon 
report  and  merits,  and  the  plaintiff  was  allowed  to  show  default, 
but  having  failed  in  making  out  a  primft  fade  case  to  charge  the 


ANCIENT  AND  MODERN.  223 

executor.  Sir  Anthony  Hart,  as  no  sufficient  probable  case  to         1823. 
charge  him  was  made,  refused  an  inquiry.  Clarkb  v. 

In  Garland  v.  Littlewood,  neither  Franklyn  v.  BeamM,  nor  Johnson. 
Travers  v.  Townsend,  was  cited. 

In  Hynea  v.  Bedington,  1  Jones  &  Lat.  589,  it  was  argued 
that  it  is  established  that  if  the  biU  prayed  an  account  on  the 
foot  of  wilful  default  by  an  executor,  and  the  decree  does  not 
give  such  an  account,  the  plaintiff  cannot  afterwards  charge  the 
executor  with  default,  and  in  support  of  that  proposition  Garland 
y.  Littlewood  was  cited.  Sir  Edward  Sugden  said  he  appre- 
hended that  if  on  a  bill,  praying  relief  on  the  ground  of  wilful 
default,  the  ordinary  decree  was  pronounced,  and  the  Master 
made  a  report  by  which  it  appeared  that  there  had  been  wilful 
default,  the  Court  might  upon  further  directions  make  a  decree  as 
on  wilful  default. 

Allen  v,  Currie.  r.  C. 

March,  1823. 
Thb  bill  was  for  the  specific  performance  of  an  agreement  x  

the  plaintiff  being  the  vendor,  and  the  defendant  the  purchaser.  ^,2j^^^jjl| 
The  latter  had  pressed    for    certain    inquiries,  the  result    of  for  by  pur- 
which  was  adverse  to  his  view:   and  now  the  question  was  as  chaser  in  suit 
to  the  costs.     Sir  John  Leach. — If  a  purchaser  takes  a  fair  formance. 
objection  to  the  title,  it  is  not  the  course  of  the  Court  to 
give  costs  against  him.      Adopting    that    principle,   if   there 
appeared  any  reasonable  ground  for  these  inquiries,  I  should 
not  make  the  defendant  pay  the  costs ;  but  upon  consideration 
of  all  the  circumstances,  I  cannot  think  he  was  justified  in 
asking  for  these  inquiries.    The  costs  must  therefore  be  borne 
by  him. 

Re   SyMES,   a  BANKRtTPT.  |r  Q, 

F^bruarv, 
Sir  John  Leach.— « When  the  petitioning   creditor  is  an         i823. 

attorney,  and  the  debt  upon  which  he  has  taken  out  the  commis-  ^y^' — . 

sion  is  his  bill  of  costs,  any  creditor  may  have  a  reference  to  the  taxation  of 

Master  to  tax  such  bill  of  costs,  although  the  avowed  motive  may  ^JIJ  of  cosU, 

be  to  reduce  the  bill  below  the  sum  of  100/.,  and  so  supersede  ©f  the  p^ition- 

the  commission :  that  is  to  say,  any  creditor  may  have  such  refe-  ing  creditor. 

rence,  provided  the  bankrupt  himself  can  require  taxation.     It 

sometimes  happens  that  the  client  by  long  acquiescence,  or  other 

circumstances,  has  precluded  himself  from  taxing  his  attorney's 

bill.     Should  that  be  the  case  with  the  bankrupt,  the  creditor 

will  not  be  in  a  better  situation. 
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V.  c. 
Map,  1823. 

Demurrer — 
there  ap- 
pearing no 
reason  why 
defendant 
should  not  be 
examined  as  a 
witness. 


v.a 

Februmy, 

1823. 

Bankrupt's  pe- 
tition  as  to  sur- 
plus, and  the 
accounts  of  his 
assignees. 


Smith  v.  Thompson. 

The  bill  was  for  the  recovery  of  an  estate,  and  it  stated  that 
an  ancestor  of  Thompson  had  bought  the  estate  but  afterwards 
sold  it,  and  that  Thompson  being  heir  at  law  had  the  title  deeds 
in  his  hands,  or  knew  what  was  become  of  them.  There  was  no 
other  passage  in  the  bill  respecting  the  title  deeds :  neither  was 
there  any  other  passage  in  the  bill  connecting  Thompson  with 
any  discovery,  or  relief,  sought  by  it.  Thompson  put  in  a  general 
demurrer.  Sir  John  Leach. — ^This  is  not  a  bill  for  the  deli- 
very of  the  title  deeds.  The  bill  does  not  show  either  that 
Thompson  has,  or  claims  to  have,  any  interest  in  the  estate. 
There  appears  no  reason  why  Thompson  should  not  be  examined 
as  a  witness.  Upon  the  face  of  the  bill  it  is  not  discoverable, 
that  he  fills  any  other  character  but  that  of  a  mere  witness.  If 
there  was  any  allegation  setting  forth,  with  reasonable  precision 
and  certainty,  any  interest  as  existing,  or  pretended  to  exist  in 
Thompson,  then,  to  avoid  answering,  he  must  have  pleaded  or 
disclaimed — I  say  with  reasonable  precision  and  certainty — as 
otherwise  the  bill  would  be  open  to  a  demurrer  for  vagueness  and 
uncertainty.    The  demurrer  must  be  allowed. 

Re  Browne,  a  Bankrupt. 
The  creditors  having  received  twenty  shillings  in  the  pound, 
the  bankrupt  presented  a  petition,  the  nature  of  which  the 
ensuing  judgment  sufficiently  explains.  Sir  John  Leach. — 
The  bankruptcy  statutes  direct  that  the  assignees  shall,  upon  the 
request  of  the  bankrupt,  declare  how  they  have  disposed  of  his 
real  and  personal  estates,  and  it  follows  he  shall  inspect  their 
accounts.  If  any  debts  owing  to  him  remain  unpaid,  he  is 
entitled  to  recover  the  same,  and  he  may  have  liberty  to  use  the 
name  of  his  assignees  for  that  purpose,  and  the  assignees  will,  if 
necessary,  be  restrained  from  taking  proceedings  to  get  in  such 
outstanding  debts  themselves.  Such  are,  incoutrovertibly,  the 
bankrupt's  rights.  The  mode  of  compelling  the  pajrment  of 
the  surplus  is  by  petition  in  the  bankruptcy,  but  there  are  cases 
in  which  a  bill  must  be  filed.  So  far  the  petition  is  right.  But 
it  is  asked  to  have  leave  to  surcharge  and  falsify  the  accounts. 
Now  that  is  a  permission  which  cannot  be  g^ven,  unless  upon 
some  very  special  grounds.  A  bankrupt  may  petition  the  Great 
Seal,  stating  that  there  will  be  a  surplus,  and  pointing  out  errors 
in  the  accounts,  and  such  errors  will  be  rectified,  but  in  general 
the  relief  cannot  be  extended  beyond  the  specified  items.  Those 
items,  and  those  alone,  may  be  expunged  or  altered. 
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In  the  matter  of  Russell,  a  Bankrupt.  ^V^J^' 

'  1822. 

The  petition  sought  to  stay  the  allowance  of  the  certificate       . . 

upon  the  ground  that  the  bankrupt  had  by  fraudulent  represen-  certificate  for 
tations  obtained  credit  from  the  petitioner.  Lord  Eldon. —  fraud  prior  to 
What  have  I  to  do  with  this  misconduct  of  the  bankrupt  ante-  *^«^*"^°™P*<^- 
cedent  to  the  commission  f  If  the  commissioners  certify  to  me 
that  the  requisite  proportion  of  creditors  have  signed,  and  that 
the  bankrupt  has  made  a  full  disclosure  of  his  estate,  and  has  in 
all  things  conformed  to  the  bankrupt  statutes,  I  must  allow  the 
certificate.  With  some  few  exceptions,  for  instance,  where  the 
bankrupt  has  lost  money  by  gaming,  or  stock-jobbing,  his  trans- 
actions prior  to  the  bankruptcy  cannot  be  brought  under  my 
view  upon  an  application  to  stay  the  certificate.  I  cannot  with- 
hold the  allowance  by  reason  of  such  dishonest  practises  as  are  here 
all^d.  I  know  that  the  Act  for  Relief  of  Insolvent  Debtors 
proceeds  in  some  sort  upon  a  different  principle.  The  commis- 
sioners in  insolvency  are  authorised  to  inquire  whether  a  prisoner 
has  contracted  debts  fraudulently,  by  false  pretences,  by  breach  of 
trust,  or  even  without  having  any  probable  expectation  of  being 
able  to  pay  them,  and  in  such  and  some  other  cases  they  are 
empowered  to  postpone  the  prisoner's  liberation.  But  in  bank- 
ruptcy the  l^slature  has  not  conferred  any  analogous  authority 
on  persons  holding  the  Great  Seal.  It  is  not  for  the  Chancellor 
to  consider  whether  bankrupts  have  acted  like  knaves,  and 
creditors  like  fools. 

Walker  v.  Hardman.  v,  C. 

Walker  and  Co.  were  the  bankers  of  Fidgeon  and  Co.  who,         ig26. 
having  greatiy  overdrawn  their  account,  and  needing  further         •; — 
sdTauces,  executed  to  Walker  and  Co.  a  bond,  in  the  penalty  of  ^^q^  |^ve?ito 
20,000/.,  conditioned  to  pay  10,000/.  with  interest  from  the  date  bankers  for  se- 
of  tiie  bond.    Walker  and  Co.  contended  that  this  bond  was  not  ^^^j^""' 
meant  as  a  security  for  the  balance  owing  to  them  from  Fidgeon 
and  Co.  at  the  time  the  bond  bore  date,  but  for  the  general 
balance,  which  should  from  time  to  time  be  owing ;  and  there 
had  been  a  reference  to  the  Master  on  that  point,  who  took  some 
parol  evidence  as  to  the  intention  of  the  parties  not  requisite  to  be 
here  set  forth,  and  reported  that  the  bond  was  given  as  a  security 
for  the  balance,  which  might  from  time  to  time  become  due  to 
Walker  and  Co.    An  exception  was  taken  to  the  Master's  report. 
Sir  John  Leach,  in  pronouncing  judgment,  said  the  legal  effect  of 
VOL.  n.  Q 
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]S2o.  the  bond  was  the  first  question.     Did  it  import,  9i  law,  m  obligai- 

WALKfft  r.  ^^^^°  ^^^  ^^  payment  of  a  present  debt,  or  an  obligaiioa  for  the 
Hardma.v.  payment  of  anj  future  floating  baianoe  thai  might  niae  between 
the  parties?  There  were  two  expressions  in  the  bond,  which 
seemed  to  connect  it  with  a  present  debt.  In  the  fint  place  the 
bond  was  payable  on  demand.  That  imported  a  present  ddit,  for 
a  demand  might  haye  been  made  the  next  day.  In  the  next  place 
it  was  payable  with  interest  from  the  day  of  the  date.  Now  was 
that  consistent  with  anything  bat  a  present  debt?  At  law  the 
effect  of  a  bond  for  a  present  debt  could  not  be  extended.  But 
if  there  was  any  collateral  agreement  that  it  ahoold  be  a  aecority 
for  a  fatore  floating  balance,  a  Conrt  of  Eqoity  woold  autsin  that 
collateral  agreement ;  for  to  do  so  waa  not  to  oontiadict  the  bond, 
but  to  enlarge  its  operation.  When  the  le&nnce  to  the  Master 
was  made,  it  must  haye  been  stated  to  the  Coort  that  there  was  a 
collateral  agreement  to  extend  the  bond  beyond  its  ItgtX  effect,  and 
it  conld  be  only  with  ayiew  to  ascertain  whether  there  was  soch  an 
agreement,  that  the  Conrt  conld  hare  directed  the  Master  to  in- 
quire. Had  it  not  been  for  some  soch  statement,  the  Court  woold 
not  haye  been  warranted  in  directing  the  reference.  The  ciicam- 
stancesy  howeyer,  stated  in  the  Master^s  report  did  not  prore  any 
such  agreement,  and  there  was  nothing  to  cany  the  bond  beyond 
its  legal  effect.  By  the  l^;al  effect  of  the  bond,  it  was  a  security 
for  a  present  debt^for  the  debt  owing  when  it  waa  execnted  s  and 
that  clearly  distinguished  the  case  from  some  cases,  proceeding  on 
the  ground  that  the  instrument,  on  which  the  question  arose,  did 
not  purport,  npon  the  face  of  it,  to  be  a  security  for  a  present 
debt.     The  exception  was  allowed. 

V,  c.  Morris  v.  Jonbs. 

April,  1823. 

By  indenture  dated  May,  1818,  Jones,  in  conrideration  of 

Qodtioiiofnif.  11,000^.,  granted  to  Morris  an  annuity  of  1429/.     In  1813  and 

moriid  of  in-  '    ^^^^  ^^®  ^^  ^^  Jones  had  been  insured  in  three  sums,  amounting 

nuity.  to  1 1,000/. ;  and  by  another  indenture,  also  dated  May,  1818,  the 

policies  effecting  such  insurance  were,  in  consideration  of  five 

shillings,  assigned  to  Morris^  who  was  to  r»«Bsign  them  should 

the  annuity  be  redeemed.     These  policies  were,  in  May,  1818, 

worth,  to  be  sold,  1100/.     The  annual  premiums  were  85/.  less 

than  must  haye  been  paid  had  there  been  no  prior  insurance,  and 

the  assignment  of  the  policies  was  made  to  Morris  in  order  to 

diminish  to  that  extent  his  expense  in  insuring  Jones's  lifb.    In 

the  enrolment  of  the  memorial  of  the  annuity,  1 1,000/.  was  stated 
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to  be  the  eonsideratiaii  paid  for  it,  and  no  mention  waa  made  of        1823. 
the  aaaignment  of  the  potides.    Upon  a  motion  it  was  contended  ^^^^  - 
tliai  the  memorial  was  ia£Gicient.    Sir  John  Lxacb. — ^The  policy  Jomu. 
of  the  Amuiity  Act  (53  Geoige  III.  c.  141)  is,  that  the  tianaao- 
tions  to  which  it  relates  shall  not  be  enveloped  in  mjsterj.    The 
l^lislatore  ha«  not  prohibited  sueh  transactions,  but  by  giving 
publicity  to  them  has  aooghl  to  deter  pnrchaaers  of  aimuiUea  from 
taking  those  dishonest  advantagea  in  dealing  with  neoessitons 
persons,  of  which  men  are  bnt  too  qpt  to  avail  themselves  when 
certain  of  secreej.    Hence  it  is  that  the  Act  requires  that  the 
enrolled  memorial  shall  contain  the  peconiary  consideration,  or 
considerations,  for  granting  the  annuity.    Now  what  are  the  facts 
here  f    The  deeds  granting  the  annuity  and  assigning  the  policies 
are  sepamte,  but  thej  form  only  one  bargain.    It  was  part  of  the 
bargain  for  the  purchase  of  the  annuity  that  the  three  policies 
should  be  assigned.    It  is  plain  so  large  a  sum  as  11,000/. 
would  not  have  been  given,  had  not  Jones  agreed  that  Morris 
should  have  the  advantage  of  the  three  policies.    Whoever  buys 
an  annuity  insures  the  grantor's  life  in  order  to  secure  a  return  of 
the  price  in  case  of  his  death,  and  the  amount  of  the  consideration 
ibr  the  annuity  is  regulated  by  the  amount  of  the  premium  for  the 
insuranee.    Tliat  is  the  universal  practice.    Morris  would  there- 
fore have  himself  taken  steps  ton  insuring  Jones's  life,  had  it  not 
been  stipulated  that  the  already  existing  policies  should  be  as- 
ngned  to  him.     Now  if  Morris  had  first  insured  in  May,  1818, 
it  is  obvious  he  must  have  paid  a  much  higher  rate  of  premium, 
inasmuch  as  Jones  was  several  years  older  than  when  the  three 
policies  were  granted.     Morris  therefore  got  something  besides 
the  annuity.     He  got  what  saved  him  an  increased  yearly  outlay 
for  insuring  the  grantor's  life.    In  truth  for  the  1 1,000/.  he  gets 
an  annuity  exceeding  1429/. ;  for  what  is  saved  in  the  premiums 
payable,  ought  to  be  considered  as  added  to  the  annuity.     If 
there  had  not  been  an  assignment  of  the  three  policies,  the  pre- 
miums whidi  Morris  pays  would  have  been  SbL  a  year  more  than 
they  actually  are.    Any  one  unacquainted  with  this  circumstance 
would  imagine  the  contract  more  favourable  to  Jones  than  it  turns 
out  to  be.    Jones  sacrificed  what  was  worth  1100/.  that  Morris 
might  not  incur  this  additional  yearly  expenditure.    The  Act 
therefore  has  not  been  complied  with  either  in  letter,  or  spirit. 
The  1 1,000/.  was  the  consideration  for  the  annuity  and  for  some* 
thing  besides.    Now  unless  it  is  known  what  proportion  of  the 
1 1,000/.  is  to  be  attributed  to  that  something,  you  are  ignorant 
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of  the  actual  price  paid  for  the  annuity ;  and  it  is  imposdble  to 
fonn  any  opinion  of  the  fairness,  or  unfairness,  of  the  dealing 
between  the  parties.  It  may  be  said  that  according  to  this  mode 
of  reasoning,  in  hardly  any  case  does  the  memorial  disclose  the 
true  price  paid  for  the  annuity,  inasmuch  as  it  does  not  disclose 
the  age  of  the  grantor,  for  whose  life  it  is  generally  to  endure,  nor 
the  state  of  his  health,  which  must  regulate  the  amount  of  the 
yearly  premium.  But  these  particulars  cannot  be  concealed  from 
any  one  interested  in  learning  them.  This  is  not  the  sort  of  in- 
formation, which  could  not  well  be  obtained  without  the  aid  of  an 
Act  of  Parliament.  Further,  put  the  case  of  the  policies  assigned 
being  such  as  required  no  further  premium  to  be  paid,  as  might 
happen  where  the  premium  is  payable  for  a  certain  number  of 
years,  and  not  for  the  whole  term  of  life.  This  would  obviously 
make  the  contract  altogether  exorbitant,  and  yet  it  is  asserted  that 
the  memorial  need  not  notice  such  a  fact.  Upon  the  whole  I  am 
of  opinion  that  this  memorial  is  defectiye. 

The  annuity  was,  as  usual,  secured  by  a  warrant  of  attorney, 
upon  which  judgment  had  been  entered  up  in  the  King's  Bench  ; 
and  Morris  having  issued  a  writ  of  elegit,  a  rule  nisi  was  obtained 
for  setting  aside  all  the  proceedings.  Upon  cause  being  shown 
against  the  rule,  the  Court  of  Kin^s  Bench  (Trinity  Term,  1823) 
came  to  the  conclusion  that  the  memorial  was  sufficient,  and  the 
rule  was  discharged.  See  Morris  y.  Jane^t  2  Bam.  &  Cress.  232 ; 
S,  C,  3  Dowl.  &  Ryl.  263.  It  does  not  appear  from  either  of 
these  reports  that  ihe  previous  decision  of  Sir  John  Leach  was 
mentioned. 

Cooke  v.  Cooke. 

Sir  Thomas  Plumer. — All  evidence  must  be  taken  with  re- 
ference to  the  subject-matter,  the  direct  facts,  which  are  the 
material  facts — those  principally  put  in  issue  between  the  parties 
— and  the  collateral  facts,  which  are  matters  of  inducement,  lead- 
ing and  introductory  to  the  others.  Depositions  are  very  often 
irrelevant  as  regards  the  direct  facts,  but  are  allowed  to  be  used 
as  showing  collateral  facts.  Now  the  direct — ^the  material — ^&cts 
must  be  made  out  both  in  Courts  of  Law  and  Equity  by  l^al 
proof;  but  collateral  facts  do  not  require  such  strict  proof.  To 
distinguish  the  former  from  the  latter,  frequently  demands  the 
exercise,  by  counsel,  of  their  greatest  skill  and  caution. 
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F.  c. 
Attorney-General,  v.  Joliffk.  Nwtmktr, 

1822. 

The  iaformatioii  alleged  abases  in  the  govenunent  of  a  charity,  

caUed  Churcher's  College  at  Petersfield,  founded  in  1722,  for  ^^SSri^""" 
boarding,  clothing,  and  educating  twelve  boys.  The  defendants  funds, 
were  the  trustees,  and  admitted  the  existence  of  the  abuses,  but 
showed  that  the  same  had  existed  in  the  time  of  their  predeces- 
sors. Sir  John  Leach  made  a  decree  directing  certain  inquiries. 
His  Honour  observed  that  it  often  occurred  where  the  deed  or 
will,  in  which  the  charity  originated,  was  of  doubtful  construction, 
or  the  statutes  or  rules  regulating  the  charity  were  obscure,  those 
who  had  the  govemment  of  it  were  found  to  have  misapplied  the 
funds,  sometimes  altogether,  but  more  frequently  in  part :  that  in 
such  circumstances  the  Court  generally  limited  its  interference  to 
the  requisite  declaration,  and  a  direction  that  in  future  the  trust 
income  should  be  applied  in  conformity — ^that  it  also  occasionally 
happened  even  where  there  was  no  ambiguity  as  to  the  intention 
of  the  person  from  whom  the  charity  was  derived,  still  that  from 
some  cause  during  a  long  series  of  years  its  revenue  had  been 
diverted  to  purposes  never  contemplated  by  him,  and  to  the  dis- 
regard of  objects  which  he  had  expressly  pointed  out :  that  when 
charity  property  had  been  thus  dealt  with  by  trustees  erroneously 
and  perhaps  negligently,  but  stiU  following  the  course  pursued  by 
those  to  whom  they  had  succeeded,  there  being  no  ground  for 
ascrifcing  to  them  any  corrupt  or  improper  motive,  the  Court 
QBuallj  treated  them  with  equal  moderation — contenting  itself 
with  ordering  the  suppression  of  the  irregularities  that  have  crept 
in,  even  protecting  the  trustees  from  the  consequences  of  their 
own  imprudence,  and  carefully  abstaining  from  remarks  that 
might  affect  their  characters  in  the  world :  that,  however,  in  all 
such  cases  it  was  prudent  for  the  trustees,  when  their  proceedings 
were  questioned  by  the  filing  of  the  information,  and  the  circum- 
stances permitted  it,  to  discontinue  all  expenditure  the  propriety 
of  which  was  not  clear,  as,  after  notice  that  they  were  acting 
wrong,  the  Court  might  deem  it  right  to  disallow  such  expen- 
diture. 
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Lord  Camden,  Price  v.  Rutter. 

C^i  MSS.  *^^^  ^^^'  ^^^  ^^'  ^^^'  ^'  C.— The  biU  was  to  be  paid  a  som  of 

500/.,  which  the  plaintiff  had  advanced  fbr  the  benefit  of  the  defend- 

S^wd^^*^  ant  Ratter  and  his  wife,  and  for  securing  of  wbieh  the  defendant 

bill  by  the  as.  Ratter  had  assigned  to  the  plaintiff  all  the  wife's  right  and  intoest 

signeeof  all  j|q  ^^^^  father's  personal  estote,  which  was  onliqaidated  and  de- 

the  wife  8  nght  "^                         ij*-i.           ..-iitii*^ 

in  her  father's  pended  upon  an  aooount  onsetued.  Anditwasuisistedonbenalf  of 

personal  estate,  ^^  ^^  that  thp  plaintiff  could  have  no  better  daim  upon  this 
ment  was  for      equitable  interest  or  right  in  the  wife  than  what  the  husband  had, 
securing  500/.,    and  that  a  Court  of  Equity  would  not  permit  the  husband  to  re- 
aMignee'to  re-    ^^^^  ^^^  portion  of  hift  wife  without  first  making  a  settlement  i^on 
deem  the  wife,    her  and  her  children^  and  a  case  was  mmtioned  to  this  purpose  of 
l^bl^'^debt!  -^'^"'^  ^*  MouU(m,  2  Atkins,  417  (see  a  fuller  note  of  this  case,  Ub. 
from  a  French  '  T.  12)  [Coxe's  MSS. ;  S.  C.  Joddrell  MSS.]  and  upon  the  hearing 
ftlt^th^MLTer  the  cause  at  the  RoUs*  the  Master  of  the  Rolls  [Sir  ThcwnasSewell] 
to  inquire  if  the  referred  it  to  a  Master  to  see  if  the  defendant  Rutter  had  made 
^"^^^  ^       any  settlement  upon  his  wife,  and  if  not  he  was  to  be  at  Hberty  to 
ment  upon  hia    ^J  proposals  before  the  Master  for  a  settlement,  and  resenred  the 
wife, ^d  ^not   consideration  of  all  fbrther  directions  till  the  Master  had  made 
liberty  to  lay      ^*  report.    From  which  decree  the  plaintiff  ^^pealed  to  the 
proposals  before  Chancellor  (Lord  Camden),  in  respect  that  there  was  no  dedara* 
1  Mttlement?^    ^ion  in  the  decree  of  the  plaintiff's  right  to  his  demand,  and  in- 
Upon  the  appeal  sisting  that  his  demand  ought  not  to  be  made  subject  to  any  set- 
frlm th?!d^^,  tiement  to  be  made  on  the  wife.    And  it  appearing  that  the  500/. 
Lord  Camden     was  Actually  paid  by  the  plaintiff  to  redeem  the  wife  out  of  a 
^f  de^t^fnt     P"*^  ^  ^^^^  ^  France*  wheie  the  wife  was  Uable  to  arrest  for 
the  point  till      a  debt  of  her  husband,  when  he  absconded  or  fied.  as  he  did,  from 
^^^^  the  jurisdiction  of  the  Courts  thei^   Upon  all  which  Lord  Chan- 
port  aa  to  the     eellor  said  that  though  the  reasouag  in  the  case  of  Jmaaon  ▼. 
settlement.        Mauhan  might  be  right,  where  it  tended  entirely  to  strip  tha  wife  of 
all  prorision,  yet  as  it  appeared  in  the  present  case  that  the  wife's 
portion  amounted  at  least  to  upwards  of  2000/.,  he  thought  this  a 
▼ery  different  case.    However,  he  would  not  determine  the  point  till 
after  the  Master  bad  made  areport  as  to  the  settlement;  andsud 
he  thought  it  might  be  reasonable  on  any  proposal  of  a  settlement 
to  appropriate  in  such  a  case  this  part  of  the  wife's  estete,  even  to 
redeem  the  husband  from  a  prison,  and  much  more  for  a  redemption, 
as  in  this  case,  for  the  wife  herself;  and  therefore  reserved  the 
further  consideration  of  the  appeal  till  after  the  Master  had  made 
his  report. — It  was  said  that  dds  was  doing  no  more  than  what  the 
Master  of  the  Rolls  had  done,  and  therefore  that  the  appeal  was 
friyolous.   But  it  appearing  that  the  husband  had  deserted  his  wife, 
and  was  not  to  be  found.  Lord  Chancellor  paid  no  regard  to  this. 
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Sir  Joaeph 

Watson  v.  Mascall.  ^  "^'^('Aoo 

Marekf  1733. 

Monday,  the  18th  of  March,  1733,  M.  R. — William  Watson  Upon  bUl  filed 
and  William  Baker,  assignees  of  John  Mascall,  a  bankrupt,  plain-  Jy*f»gne«8  of», 
tiffs  ;  John  Mascall  and  Sarah  his  wife,  Peter  Wise,  Luke  Wise,  account  of  the 
and  Sarah  Wise,  defendants.     This  cause  coming  this  present  day  ^***®  ^^  ^  ^^- 
to  be  heard  and  debated  before  the  Right  Honourable  the  Master  undg  ^Jf  tjjg 
of  the  Rolls,  in  the  presence  of  counsel  learned  on  both  sides—  bankrupt's 
The  substance  of  the  plaintiff's  bill  appeared  to  be  that  the  de-  ^^^thauhT 
fendant  John  Mascall  being  a  hosier  in  London,  in  the  year  1714  administntor 
intermarried  with  Sarah  Hall,  daughter  and  only  child  of  Sarah  '^J'^^e^ijrt 
HaS  deceased,  that  was  living  at  the  death  of  Samuel  Wise,  which  belong;ing  to 
said  Sarah  Hall,  deceased,  was  only  sister  of  the  said  Samuel  *'*.5^*S^P!i 
Wise.     That  after  such  intermarriage  the  defendant  John  Mas-  belonging  to 
call  failed,  and  in  June,  1730,  a  commission  of  bankrupt  was  the  bankrupt  in 
awarded  against  him ;  and  being  found  a  bankrupt  the  plaintiffs  v§ej  and  that 
were  chosen  assignees  of  his  estate  and  effects,  since  which —  the  interest 
namely  in  September  last — the  said  Samuel  Wise  died  intestate,  J^^he  wife^r 
leaving  neither  wife  nor  child,  possessed  of  a  considerable  estate,  her  separate 
but  left  three  brothers,  namely  Luke  Wise,  Ambrose  Wise,  and  ^  ind"5ter 
Peter  Wise,  who,  together  with  the  defendant  Sarah  Mascall,  in  her  decease  the 
right  of  her  mother  the  said  Sarah  Hall,  deceased,  became  each  ?*^?  ^^7^ 
entitled  to  a  fourth  part  of  the  said  intestate's  personal  estate,  the  said  as- 
under the  Statute  of  Distribution ;  and  in  October  following  admi-  "^^L 
nistration  of  the  goods  and  chattels  of  the  said  Samuel  Wise  was  rupt  being  iii. 
granted  to  the  said  Peter  Wise,  who,  by  virtue  thereof,  possessed  debted  on  bond 
himself  of  the  said  intestate's  personal  estate,  considerably  more  the  intestate, 
than  sufficient  to  pay  his  debts.    That  on  the  2nd  of  January,  ^l^o  had  proved 
1732,  the  major  part  of  the  commissioners  in  the  said  commission  tjjg  comi^-*' 
named,  did  assign  to  the  plaintiffs  a  fourth  part  of  the  said  in-  non,  and  re- 
testate's  personal  estate,  to  which  fourth  part  the  plaintiffs,  the  dcnd^thc^dl 
assignees,  are  entitled  in  trust  for  themselves  and  the  rest  of  ministrator 

the  creditors  of  the  defendant  John  Mascall.     That  since  the  »"l>n"t8  J^^^e- 

ther,  as  the  as- 
administration  granted  to  the  defendant  Peter  Wise,  the  said  signeeshada 

Ambrose  Wise  died,  having  made  his  will,  and  thereof  the  de-  demand  out  of 
fendant  Sarah  Wise,  his  widow,  executrix,  who  hath  proved  the  intestate,  the 
same ;  and  the  plaintiffs,  have  applied  to  the  said  defendants  for  remainder  of 
the  fourth  part  of  the  said  intestate's  personal  estate,  which  the  bond  ought 

not  to  be  set  off 
and  deducted  out  of  the  port,  winch  the  husband  became  entitled 
to  in  right  of  his  wife ;  but  the  Court  ordered,  that  for  the  debt 
owing  by  the  husband  to  the  intestate  the  whole  estate  of  the  in- 
testate, was  to  be  considered  as  a  creditor  on  the  husband's  estate . 
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17^^,  belongs  to  the  defendant  John  Mascall,  in  right  of  the  defendant 

Watson  v.         Sarah  his  wife ;  but  thej  refuse  to  pay  the  same  to  the  plaintifis, 
Mascall.  or  to  account  for  the  said  intestate's  personal  estate ;  therefore, 

for  an  account  of  the  said  intestate's  personal  estate,  and  that  the 
plaintiffs  may  be  paid  one  fourth  part  thereof  for  the  benefit  of 
themselves  and  the  rest  of  the  defendant  Mascall's  creditors,  and 
to  be  reHeved  is  the  scope  of  the  plaintiffs'  bill.  Whereto  the 
counsel  for  the  defendants  aUeged  that  the  defendant  John  Mas- 
call,  by  his  answer,  admits  that  his  wife,  the  defendant  Sarah 
Mascall,  is  daughter  and  only  child  of  Sarah  Hall,  that  was  living 
at  the  death  of  the  said  Samuel  Wise,  who  was  brother  of  the  said 
Sarah  Hall ;  and  that  he  the  said  defendant  failing,  a  commiaaion 
of  bankrupt  issued  against  him,  and  he — being  found  a  bankrupt, 
the  plainti£Bs  were  chosen  assignees  of  his  estate  and  effects — 
insists  that  the  defendant  Sarah  his  wife,  by  virtue  of  the  Statute 
of  Distribution,  is  entitled  to  a  fourth  part  of  the  said  intestate's 
estate — admits  he  did  not,  previous  to  his  marriage  with  the  de- 
fendant Sarah,  make  any  settlement  upon  her,  but  did,  subse- 
quent thereto — namely,  on  the  26th  of  April,  1726 — ^by  indenture 
of  lease  and  release,  settle  on  her  a  copperas  work  at  Whitstable, 
in  Kent,  which  the  plaintiffs,  as  assignees,  have  entered  on  and 
received  the  benefit  of  for  themselves  and  the  rest  of  his  creditors, 
and  are  now  in  possession  thereof;  and  submits  whether  the  plain- 
tiffs are  entitled  to  have  his  wife's  share  of  the  said  intestate's 
personal  estate,  and  to  apply  the  same  towards  satisfaction  of  his 
creditors.  And  the  defendant  Sarah  Mascall,  by  her  answer,  put 
in  separate  from  her  husband,  insists  that  she,  as  only  child  of  the 
said  Sarah  Hall,  deceased,  living  at  the  said  intestate's  death,  is, 
by  the  Statute  of  Distribution,  entitled  to  a  fourth  part  of  his  per- 
sonal estate ;  and  that  the  same,  notwithstanding  any  assignment 
that  may  be  made  thereof  to  the  plaintiffs,  ought  not  to  be  applied 
— at  least  not  until  after  her  decease — towards  satisfaction  of  her 
husband's  creditors ;  and  the  rather  for  that  she  hath  no  provi- 
sion made  for  her  by  her  said  husband,  save  what  she  may  be  en- 
titled to  by  the  custom  of  London,  and  the  said  copperas  work, 
which  the  plaintiffs  have  been  smce  her  husband's  bankruptcy,  and 
are  still  in  possession  of,  and  hopes  that  her  share  of  the  said  intes- 
tate, her  late  uncle's,  personal  estate  shall  be  laid  out,  in  trustees' 
names,  as  a  provision  for  her  and  her  children,  in  case  she  should 
have  any.  And  the  defendants  Peter  Wise,  Luke  Wise,  and  Sarah 
Wise,  widow  of  Ambrose  Wise,  deceased,  by  their  answer  admit, 
that  the  defendant  Sarah  Mascall,  upon  the  said  intestate's  death, 
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became  entitled  to  a  fourth  part  of  bis  personal  estate ;  but  1733. 
whetber  tbe  plaintiffs,  as  assignees  of  tbe  defendant  Jobn  Mascall,  watson  « 
are  entitled  to  receive  tbe  same,  submit  to  the  Court — ^insist  that  Mascall. 
they,  the  said  Peter  and  Luke  Wise,  as  brothers  of  the  said  in* 
testate,  and  Sarah  Wise,  as  executrix  of  the  said  Ambrose  Wise, 
who  died  since  the  intestate,  are  entitled  to  the  other  three 
fourths  of  the  said  intestate's  personal  estate ;  and  the  defendant 
Peter  admits — he  having  taken  out  administration  to  him,  pos- 
sessed himself  thereof  to  the  amount  of  4000/.  and  upwards,  and 
submits  to  account  for  the  same  as  the  Court  shall  direct — ^insists 
that  the  defendant  John  Mascall,  when  he  became  a  bankrupt, 
was  indebted  to  the  intestate,  by  bond  and  note,  in  the  sum  of 
1581/.  7«.»  for  which  the  intestate  received  a  dividend  of  5«. 
in  the  pounds  whereby  the  intestate's  debt  was  reduced  to 
1186/.  Os.  3d.,  which  still  remained  due  to  the  intestate's  estate 
— submits  whether^  as  the  plaintifb  have  a  demand  out  of  the 
estate  of  the  said  intestate,  die  said  debt  of  1 186/.  0«.  3d.  ought 
not  to  be  set  off  and  deducted  out  of  the  fourth  part  which  the 
defendant  John  Mascall  became  entitled  to  in  right  of  his  wife. 
Whereupon,  and  upon  debate  of  the  matter,  and  hearing  of  what 
was  aU^ed  by  counsel  on  both  sides,  his  Honour  doth  think  fit, 
and  so  order  and  decree,  that  it  be  referred  to  Mr.  Holford,  one, 
&c.,  to  take  an  account  of  the  personal  estate  of  the  said  Samuel 
Wise,  deceased,  come  to  the  hands  of  the  defendant  Peter  Wise, 
or  to  the  hands  of  any  other  person  or  persons,  for  his  use,  for 
the  better  discovery  whereof  he  is  to  be  examined  upon  inter- 
rogatories, and  to  produce  all  books,  papers,  and  writings  in  his 
custody  or  power  relating  thereto,  upon  oath,  before  the  said 
Master,  as  the  said  Master  shall  direct,  who,  in  taking  the  said 
account,  is  to  make  him  all  just  allowances — ^And  what  upon  the 
said  account  the  said  Master  shall  certify  to  be  the  neat  surplus 
of  the  said  intestate's  personal  estate — ^It  is  ordered  and  decreed, 
that  the  defendant  Peter  Wise  do  place  out  the  one  fourth  part 
thereof  belonging  to  the  defendant  Sarah  Mascall  at  interest  on 
government  or  other  good  security,  to  be  approved  of  by  the  said 
Master,  in  the  name  of  trustees,  to  be  allowed  of  by  the  said 
Master ;  and  that  the  interest  thereof  be,  from  time  to  time,  paid 
to  the  defendant  Mrs.  Sarah  Mascall  for  her  separate  use  during 
her  life ;  and  after  her  decease  the  said  fourth  part  of  the  surplus 
of  the  said  intestate's  personal  estate  belonging  to  the  said  de- 
fendant Sarah  Mascall  is  to  be  paid  to  the  plaintiffs,  the  assignees 
of  the  said  John  Mascall  her  husband,  to  be  by  them  equally 
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1733. 

Watson  v. 
Mascall. 


distribated  amoogrt  all  the  creditors  of  the  aaid  defendant  John 
MaacaUj  who  shall  seek  relief  nnder  the  said  comiiwiion ;  and 
his  Honour  dedared,  that  the  said  copperas  woiks  are  to  90  and 
be  apptied  for  the  benefit  of  the  said  creditors;  and  that  ibr  the 
debt  owing  by  the  defendant  John  Maacall,  the  bankrupt,  to  the 
said  intestate,  the  whole  estate  of  the  said  intestate  is  to  be  eon- 
sidered  as  a  creditor  on  the  said  bankrapt's  estate ;  and  it  is 
further  ordered  that  all  parties  be  paid  their  costs  of  this  snit  oat 
of  the  said  intestate's  estate,  to  be  taxed  bj  the  said  Master. — 
Beg.  Lib.  1732,  fol.  211. 

The  above  u  the  case  cited  bj  the  Attmney-Geoeral  [Sir 
Dudkj  Ryder]  in  Jemmm  t.  MouUtm,  2  Atkyns,  419.  '<  WaUom 
y.  Mascall,  March  15,  1732,  before  Sir  Joseph  Jdcyll*  where  he 
decreed  a  provision  to  a  wife  out  of  her  fortune  against  the  as- 
signees of  a  bankrupt.*' 

There  is  a  statement  of  this  osae  in  one  of  Mr.  Coxe's  notes  to 
Peere  WilUams  (yoI.  1,  page  459),  although  the  practitioner  will 
look  in  vain  for  it  in  Chitty's  Index. 


Lord 

Louffkbonrngk, 

July,  1793. 

Injunction  up- 
on bill  by  wife 
against  her 
hatband,  re- 
■training  him 
from  seDing, 
assigning,  or  in 
any  manner 
disposing  of, 
stocks  standing 
in  the  names  of 
the  wife's 
grand£sther, 
and  great 
grandfather, 
and  which 
the  hosband 
was  entitled  to 
in  her  right,  in 
the  ercnt  of 
her  attaining 
the  age  of 
twenty-five 
yean,  subject 
to  prior  life  in- 
teresto. 


Ell.18  e.  £lus. 
Saturday,  6th  July,  1 793,  L.  C— Herbert  Ellis,  wife  of  William 
EUis,  by  William  Winchester  her  next  friend,  pkintiff ;  the  said 
William  EUis,  Herbert  Lawrence,  and  Elisabeth  his  wife,  and  the 
GoTemor  and  Company  of  the  Bank  of  Enghmd,  defendants ; 
Upon  opemng  of  the  matter  ^is  present  day  vnto  the  Right 
Honouimble  the  Lord  High  Chancdlor  of  Great  Britain,  by 
Mr.  Attorney-General  [Sir  John  8oott],  and  Mr.  Fonblanqne,  ^ 
counsel  for  the  plaintiff,  it  was  aU^ed  that  it  ^>pearB  by  the 
affidavit  of  Herbert  Lawrence,  Apothecary,  and  Elinbeth  his 
wife,  that  the  defendant  William  Ellis  was  some  time  prior  to  the 
7th  day  of  September,  1786,  in  the  service  of  the  said  Herbert 
Lawrence  as  his  shopman,  by  means  whereof  he  became  aoipiainted 
with  the  phdntiff,  Herbert,  the  daughter  of  the  said  Herbert 
Lawrence,  and  Elisabeth  his  wife,  and  the  said  William  Hlis 
availing  htmsetf  of  the  opportuuties  whi A  his  situatioo  in  the 
said  Herbert  Ellis's  service  and  house  yielded,  artfuUy  prevailed 
on  the  said  Herbert,  the  daughter  of  the  defendants,  to  leave  her 
fether's  house  and  to  marry  him,  and  they  accordingly  inter- 
married on  the  7th  day  of  September,  1786  ;  and  th«t  the  said 
marriage  between  the  said  William  EUis  and  Herbert  lus  wifb 
took  place  privately  and  clandestinely,  and  not  only  entirely  un- 
known but  wholly  unsuspected  by  the  said  Herbert  Lawreace 
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and  Elisabeth  his  wife  respectiyely,  from  whom  the  said  William  179S. 
Ellis  and  his  said  wife  concealed  their  said  marrisge  for  some  b,,  -  ' R|,  1 
time  after  it  had  taken  place ;  and  that  the  news  of  the  said  inter- 
maniage  was  a  great  affliction  to  the  deponents  for  a  considerable 
time,  bat  that  thej  at  length  (hoping  that  the  said  William  Ellis 
wonld  behave  well  to  his  said  wife  and  provide  for  her  and  her 
children  if  snch  she  should  have)  found  it  proper  to  forgiye»  snd 
accordingly  they  did  forgive  the  said  WiUiam  Ellis  and  his  said 
wife ;  and  to  enable  the  said  William  Ellis  to  set  up  in  business 
and  thereby  to  acquire  means  for  the  maintenance  of  himself  and 
his  said  w^  and  their  family*  and  hoping  that  the  said  William 
Ellis  would  make  a  reasonable  settlement  or  provision  of  a  com- 
petent part  of  the  property  to  which  the  said  Herbert  Ellis  was 
entitled,  subject  to  the  contingency  of  her  living  to  the  age  of 
twen^-five  years»  the  said  Herbert  Lawrence  and  Elisabeth  his 
wife  transferred  to  the  said  William  EUis  500/.  £3  per  Cent. 
Consolidated  Bank  Annuities^  bequeathed  to  her  by  the  will  of 
lier  grandfather  Thomas  Harracke ;  but  instead  of  making  such 
aettiement  the  said  William  Ellis  (after  repeatedly  treating  his 
aaid  wi&  very  ill)  at  last  deserted  his  house,  leaving  his  wife 
therein  in  want  of  proper  food,  raiment,  and  fud,  so  that  she  was 
under  tlw  necessity  of  returning  to  her  lathar  and  mother,  and  is 
BOW  a  boarder  in  the  house  of  Mr.  and  Mrs.  Charles  Winchester, 
where  she  conducts  herself  with  prudence  and  propriety  becoming 
a  woman  in  her  situation.  And  that  the  said  Herbert  Ellis  at 
tlie  time  of  her  said  intermarriage  with  the  said  William  EUis 
was,  and  she  and  the  said  William  ElUs  in  her  right  now  are, 
entitled  in  the  evonta  following  to  the  property  after  mentioned, 
via.,  to  a  moiety  of  9900/.  £3  per  Cent.  Consolidated  Bank 
Annuities,  in  the  event  of  the  ssid  Herbert  EUis  living  to  the  age 
of  twentf -^ve  yeacs,  subiect  to  the  interest  th^ein  of  the  said 
Herbert  Lawrence  and  Elixabeth  his  wile,  and  the  survivor  of 
them  during  their  lives  respectively — ^to  a  moiety  of  1 000/.  £3i  per 
Cent.  Bank  Annuities  of  the  year  1758,  since  reduced  to  £3  per 
Cent.andtoamotety  of  1000/.<£d  per  Cent.  Reduced  Bank  Annul- 
ties,  in  the  lake  event  of  her  living  to  attain  the  said  age  of  twenty- 
five  years,  subject  to  the  interest  of  her  mother  Elbeabeth  Law- 
lencetiierein  for  Kfe — to  a  moiety  of  two  sums  of  1 500/.  each,  £3 
per  Cent.  Bcdoeed  Bade  Annuities  in  the  like  event  of  the  said 
Heibert  i^is  living  to  attain  the  said  age  of  twenty-five  years 
subject  as  to  one  of  the  said  sums  of  1500/.  to  the  interest  of  the 
said  defendant  Elisabeth  Lawrence  for  her  Ufe,  and  as  to  the 
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other  of  the  said  sams  of  1 500/.  subject  to  the  interest  of  Mar^r 
the  wife  of  Montagu  Lawrence,  and  the  said  Elizabeth  Lawrence 
respectively  for  their  respective  lives — to  a  moiety  of  1000/. 
Old  South  Sea  Annuities,  on  the  like  event  of  her  tiving  to  attain 
the  said  age  of  twenty-five  years,  subject  also  to  the  interest  of 
the  said  Elizabeth  Lawrence  for  her  life :  and  to  a  moiety  of  400/. 
^3  per  Cent.  Consolidated  Bank  Annuities,  in  the  like  event  of 
her  living  to  attain  the  said  age  of  twenty-five  years,  subject  also 
to  the  said  Elizabeth  Lawrence's  interest  therein  for  her  life.  And 
that  it  further  appears  by  the  said  affidavit  that  the  general  beha- 
viour of  the  said  William  Ellis  was  so  bad  and  profligate,  particu- 
larly towards  his  said  wife,  that  a  treaty  for  separation  between 
him  and  his  said  wife  was  entered  into,  and,  as  far  as  words  carry 
it,  was  concluded  and  agreed  on,  when  the  said  William  Ellis 
verbally  agreed  to  make  a  settlement  and  provision  for  his  said 
wife,  by  and  out  of  the  said  reversionary  property  to  which  he  the 
said  WiUiam  Ellis  in  right  of  his  said  wife  would  become  entitled 
in  the  event  of  her  living  to  attain  her  age  of  twenty-five  years,  or 
a  competent  part  thereof ;  and  thereupon  a  person  was  appointed 
to  draw  and  prepare  the  requisite  instrument  for  that  purpose, 
and  which  was  done  in  part  but  not  finished,  because  the  said 
William  Ellis,  when  called  upon  .to  attend  the  person  employed  to 
prepare  it,  refused  to  assent  thereto,  whereupon  the  said  treaty 
was  at  an  end :  And  the  said  Herbert  Ellis  continued  at  the  house 
of  the  said  William  Ellis  her  husband  in  a  very  uncomfortable 
way  until  she  was  under  the  necessity  of  withdrawing  herself  as 
aforesaid;  And  that  the  said  William  Ellis  hath  made  several 
declarations  that  he  will  sell,  assign,  or  incumber  the  said  rever- 
sionary property,  and  the  said  Herbert  Lawrence  and  Elizabeth 
his  wife  believe  that  he  will  do  so  when  his  said  wife  attains  her 
said  age  of  twenty-five  years,  which  will  be  on  the  26th  day  of 
July,  instant,  in  case  she  should  live  to  that  time,  unless  he  shall 
be  restrained  therefrom  by  this  Court.  To  be  relieved  wherein 
and  for  an  injunction  the  plaintiff  hath  exhibited  her  bill  in  this 
Court  against  the  defendants.  Whereupon  and  upon  hearing  the 
said  affidavit  and  the  Six  Clerks'  certificate  read,  and  what  was 
alleged  by  the  counsel  for  the  plaintiff,  his  Lordship  doth  order 
that  an  injunction  be  awarded  to  restrain  the  said  defendant 
William  Ellis  from  selling,  assigning,,  or  in  any  manner  disposing 
of,  the  plaintiff  Herbert  Ellis's  moiety  of  the  several  capital  sums 
hereinafter  mentioned,  (that  is  to  say,)  of  the  9900/.  S3  per 
Cent.  Consolidated  Bank  Annuities,  standing  in  the  name  of 
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Thomas  Harracke,  (the  plaintifiTs  grandfather^)  and  of  the  1000/.  1793. 

£3  10*.  per  Cent.  Bank  Annuities  of  the  year  1758,  since  reduced  gu^jg  J  Elli*. 
to  £3  per  Cent.,  and  of  the  1000/.  £3  per  Cent.  Reduced  Bank 
Annuities,  and  of  the  two  capital  sums  of  1500/.  each,  £3  per 
Cent.  Reduced  Bank  Annuities,  and  of  the  1000/.  Old  South 
Sea  Annuities,  and  of  the  400/.  £3  per  Cent.  Consolidated  Bank 
Annuities,  standing  in  the  name  of  James  Soleirol,  the  plaintiff's 
late  great  grandfather ;  and  that  the  said  defendants  Herbert  Law- 
rence and  Elizabeth  his  wife  be  in  like  manner  restrained  from  trans- 
ferring the  plaintiff's  moiety  of  the  said  several  stocks  and  funds ; 
and  that  the  defendants  the  Goyemor  and  Company  of  the  Bank 
of  England  be  in  like  manner  restrained  from  permitting  any 
transfer  of  the  moiety  of  the  said  Bank  Annuities,  Stocks,  and 
Funds,  until  the  said  defendants  respectively  shall  fully  answer 
the  plaintiff's  bill,  and  this  Court  make  other  order  to  the  con- 
trary .--Reg.  Lib.  A.  1792,  fol.  419. 

There  is  the  ensuing  account  of  this  case  in  the  Supplement 
to  Viner's  Abridgment,  vol.  i.  page  475. — The  wife  by  her  next 
friend  brought  a  bill  against  her  husband  to  enjoin  him  from 
assigning  her  contingent  interest  in  stock,  to  which  she  would 
become  entitled,  in  case  she  attained  the  age  of  twenty-five,  and 
survived  her  mother.  The  bill  stated  that  the  defendant,  her 
husband,  had  treated  her  with  great  cruelty ;  that  she  had  been 
obliged  to  leave  his  house,  and  was  then  dependent  on  her 
fiither's  bounty;  and  prayed  that  the  husband  might  make  a 
settlement  of  this  property  upon  the  wife,  and  an  injunction 
in  the  meantime  to  restrain  him  from  assigning  it.  These 
allegations  were  supported  by  affidavit.  Before  service  of  the 
subpoena  upon  the  defendant,  the  husband,  Mr.  Attorney-General 
moved,  upon  certificate  of  the  bill  filed,  for  an  injunction  against 
the  defendant,  the  husband,  to  restrain  him  from  making  an 
assignment  of  this  property ;  and  the  motion  was  granted.  At 
a  subsequent  seal,  the  trustees  in  whose  name  the  stock  stood, 
moved  for  and  obtained  an  order  to  transfer  it  into  the  name  of 
the  Accountant-General  upon  the  trusts,  to  which  it  was  then 
liable.  The  husband  afterwards  put  in  his  answer,  and  swore 
that  he  had  no  intention  of  making  any  assignment  of  the 
property.     After  which  he   moved  to  dissolve  the  injunction,  * 

and  insisted  that  a  Court  of  Equity  never  interfered  to  restrain 
the  husband  from  obtaining  the  wife's  pr6perty  if  he  could; 
but  only  imposed  terms  upon  him,  if  he  came  for  the  assistance 
of  the  Court.     But  the  injunction  was  continued :  and  it  was 
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17^^^  ordered  that,  npon  the  death  of  the  teoant  for  fife  of  the  fond, 

Bll»«.Eixi^   any  person  should  be  at  Hbcr^  to  applj. 

The  account  of  the  case  of  EUis  t.  EUit,  in  the  Sapplement 
to  Viner,  is  followed  b J  an  aoeonnt  of  a  case  of  i2o6frl9  ▼•  JMerif, 
befofe  Lord  Ahanlej,  12th  February,  1796. — ^A  aimilar  motion 
was  nuule  before  Sir  Richard  Pepper  Aiden,  Master  of  the  RoDa, 
sitting  for  Lord  Chanedlor,  (in  whidi,  howerer,  none  of  the  dr- 
cumstanoes  of  the  crudty  of  the  husband  ^ipeaied,)  to  enjoin  the 
husband  from  making  an  assignment  of  the  property  of  the  wife 
mentioned  in  the  biD,  and  to  compel  him  to  make  a  settlement  of 
it  upon  the  wife.  The  iii|unction  was  granted  before  ifipeannee 
npon  reading  an  affidant  of  the  fects :  and  his  Honour  said  he 
did  not  assent  to  the  doctrine  that  a  pnichaaer  from  a  husband 
for  yaluable  consideration  of  the  wife's  property,  had  a  right  to 
call  upon  a  Court  of  Equity  to  gire  its  assistance  to  the  com- 
pletion of  the  title  without  allowing  the  wife  her  usoal  equity ; 
and  added  that  he  would  not  have  it  understood,  that  because 
he  granted  the  injunction,  it  was  upon  the  idea  that  the 
husband's  assignment  would  convey  a  good  tide  to  a  purchaser: 
but  the  grounds  were,  that  the  husband  should  not  entangle 
the  wife^s  equity  with  the  difficulties  that  an  assignment  for 
valuable  considenttion  might  bring  upon  her. 

Roberts  v.  Roberts  is  also  reported,  2  Cos,  422.~BiIl  by  wife 
against  husband,  and  the  trustees  of  personal  property  bequeathed 
to  the  wife,  praying  that  a  provision  might  be  made  for  her  out 
of  the  fund,  and  that  the  husband  might  be  restrained  from 
making  any  asagnment  of  it  to  any  other  person;  the  bill 
suggesting  that  by  an  assignment  for  a  valuable  eonsideiation, 
the  husband  would  deprive  the  wife  of  the  benefit  of  such 
provision.  Romilly  now  moved  for  the  injunction,  on  the 
authority  of  Ellis  r.  EUis,  in  1794,  before  the  Lord  ChanceUor; 
which  was  a  case  exactly  like  the  present,  in  which  the  Court 
granted  the  injunction.  His  Honour  ssid  he  had  no  difficult 
in  granting  the  injunction  to  prevent  the  husband  from  encum- 
bering the  case  with  new  parties ;  but  desired  to  be  understood, 
that  he  did  not  make  this  order  under  the  idea  that  a  purchaser 
or  assignee  for  a  valuable  consideration  from  the  husband  of  the 
*  vrife's  property,  could  put  himself  in  a  better  situation  than  the 

husband;  on  the  contrary  (his  Honour  said),  the  more  he 
thought  upon  the  subject,  the  more  he  was  satisfied  that  suck 
an  assignee  must  be  subject  to  the  same  equity.  Iigunction 
ordered. 


Ellis  o.  Ellis. 
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The  priiMiple  of  these  authorities  has  been  adopted  by  the         1793. 
Ameriem  Courts. 

In  Jewmm  ▼.  Moulson,  2  Atkjmsy  417>  Lord  Hardwicke»  after 
saymg — that  if  the  husband  could  oome  at  the  chattels  of  the 
^e  without  the  aid  of  this  Court,  or  of  a  court  having  a 
concurrent  jurisdiction,  he  did  not  know  any  instance  where 
this  Court  had  interfered;  as  if  the  wife's  debtor  would  pay 
her  debt  to  the  husband ;  so  likewise  where  there  was  a  bond 
debt  to  the  wife»  dnm  sola,  and  the  husband  recovered  it  at 
law,  he  did  not  know  that  the  Court  had  ever  granted  an 
injunction ;  for  his  suing  at  law  was  very  proper,  and  therefore 
the  Court  left  it  to  its  natural  course,  without  meddling  with 
a  legal  question — added,  though  if  a  bill  was  brought  in  favour 
of  a  wife  for  an  injunction  to  stay  execution  upon  the  judgment 
at  law,  he  did  know  whether  the  Court  would  not  grant  it ;  but 
as  that  point  was  not  then  before  him,  he  would  not  determine 
it  (a). 

Jewmm,  ▼•  Mmdrnm  occurred  in  1742.  Twenty  years  previously 
to  that  time  there  had  occurred  a  case  in  the  Equity  Exchequer, 
in  whidi,  upon  a  bill  filed  by  the  wife's  father,  obligor  in  a  bond 
to  pay  his  daughter  a  sum  of  money  upon  her  attaining  twenty- 
one  or  upon  her  marriage,  an  injunction  was  granted,  the  money 
being  brought  into  court.  The  ease  is  to  be  found  in  Bunbury, 
page  86.  Bunbury's  Reports  were  first  published  in  1755,  thir- 
teen years  after  the  decision  of  Jew9on  v.  MouUon.-^  Winch  v. 
Page  (November  15,  1721).  A  father  gives  a  bond  to  his 
dau^ter  for  the  payment  of  a  sum  of  money  (being  her  portion) 
at  the  age  of  twenty-one  or  marriage.  He  deposits  this  bond  in 
a  third  person's  hands.     She  afterwards  marries  without  his 

(a)  In  tbe  Joddrell  MSS.  the  is  the  sole  portion  of  the  wife, 

passage  is,  **  But  if  the  husband  but  the  Court  has  never  yet  gone 

can  oome  at  a  chattel,  debt,  or  duty  so  far." 

of  the  wife's  without  the  aid  of         In  Coxe's  MSS.  the  passage  is, 

this  Court,  or  of  a  Court  having  "  It  ii  true  if  there  is  a  chattel 

a  concurrent   jurisdiction,   this  interest  which  the  wife  is  entitled 

Court  has  not,  as  I  know  of,  ever  to,  and  which  the  husband  can 

interposed.    Nor  where  a  debtor  recover  without  the  aid  of  this 

will  pay  his  debt  voluntarily  to  Court,  as  a  bond  debt,  &c.  I  don't 

the  husband  will  this  Court  re-  know  that  this  Court  has  ever  in- 

Btrain  him  from  such  a  payment,  terposed,  and  the  reason,  I  take  it 

though  it  is  an  eqtdtable  demand ;  to  be,  is  because  the  COurt  has  no 

though  I  win  not  say  this  Court  jurisdiction  to  exercise  in  such 

will  not  do  it  where  such  a  debt  matters." 
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1793.  ooiueat.  The  person  who  had  the  bood  deUrcn  it  vp  to  the 
Ellis  v^Elua.  husband,  who  pats  it  in  suit.  The  lather  prefers  his  bfll  for  an 
injunction,  and  sets  forth,  that  he  is  willing  to  pay  the  money,  but 
insists  that  the  Court  should  laj  their  hands  on  it,  and  secure  it 
for  his  dan^ter  and  her  children ;  and  the  injunction  was  granted 
upon  bringing  the  money  into  court.  The  Reporter  adds :  **  But 
this  was  going  a  great  length,  and,  I  bdiere,  beyond  what  has 
been  done  in  Chancery,  for  the  obligee  is  defendant  here :  indeed 
if  the  husband,  in  these  circumstances,  comes  into  a  Court  of 
Equity  to  have  the  wife's  portion  paid,  then  they  will  put  terms 
upon  him — for  he  that  comes  for  equity  must  do  equity — but  the 
person,  who  was  to  have  the  money,  is  defendant  here^  and  asks 
nothing  of  the  Court.  Nota,  it  did  not  appear  in  this  case 
whether  the  daughter  was  under  age ;  but,  quaere,  what  alteration 
that  would  make  in  the  case." 

It  may  be  noticed,  that  in  Pierce  ▼.  Tkornely,  2  Sim.  178,  the 
Vice-chancellor  says— At  law,  where  judgment  has  been  reco- 
vered by  the  husband  and  wife,  the  husband  alone  can  levy 
execution;   but  a  Court  of  Equity  will  not,  unless  the  wife 
consents,  permit  the  husband  to  recorer  the  whole  of  his  wife's 
chose  in  action,  but  will  require  a  settlement  to  be  made  upon 
her.     In  so  doing  a  Court  of  Equity  not  only  recognises  the  legal 
principle,   that  the  wife  may  be  entitled  by  snrnvorship,  but 
acts  upon  it  for  her  benefit  in  a  manner  which  a  Court  df  Law 
cannot  do. 
Cue  of  Matom        In  Forbes  ▼.  PAtjppt,  1  Eden,  506,  Lord  Northington  gives 
fiJreLwS^N^  this  account  of  a  case  of  Mason  v.  Masters,  determined—- 
tingliam,  in        30  Car.  II. — ^by    Lord    Nottingham. — There    the    defendant, 
^ch  half  the    [jeing  a  mean  and  indigent  man,  stole  a  marriage  with  one  that 
bdiig  secnred      had  500/.     Half  was  paid  down,  half  was  secured  by  bond.     The 

bj  bond,  and      defendant  sued  the  bond.     Lord  Nottingham  said,  he  restrained 

the  hatband  ,  •      •n  i     jt       ■•         •- 

suing  the  band,  ^"*^  ^^^  ^  ^^^  proTision  was  made  for  the  wife  out  of  the 

the  toH  was  re-  money,  and  at  the  same  time  dismissed  a  bill  brought  by  a  cie- 

^^l^^l^^U^    ^'^'  ^^  ^®  husband  against  the  trustee  of  the  bond,  to  pay 

was  made  for      him  out  of  the  security,  which  was  a  kind  of  attachment  in  , 

the  wife  out  of    ^„u„ 

themoDej.  ^^^y* 

Two  orders  in  this  case  of  Mason  y.  Masters,  taken  from  the 

Registrar's  Book,  will  be  found  in  the  note  (a).    The  first  order 

(a)  Luns,  1 1  June,  1677>  L.  C.  Masters,  defendante.  Whereas  by 
— Jane  Mason,  widow,  plaintiff;  an  order  of  the  28th  day  of  May 
and  John  Masters  and  Jonathan      last,  upon  allegation  that  the  pro- 
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states,  that  tbe  plaintiff,  the  wife's  mother,  had  exhihited  her  bill         1793. 


to  enforce  some  settlement  on  her  daughter,  "  according  to  an  Eli.,8  p.  Ellis 


ceedings  in  this  cause  had  been 
irregular,  and  that  the  injunction 
for  stay  of  the  defendants'  pro- 
ceedings at  law  was  unduly  ob- 
tained :  It  was  ordered  that  the 
injunction  shotdd  be  dissolved 
unless  cause  was  shown  to  the 
contrary — Upon  opening  of  the 
matter  this  present  dsy  unto  this 
Court  by  Sir  John  King  and  Mr. 
KiUingworth,  being  of  the  plain- 
tiff's counsel,  in  the  presence  of 
Mr.  Hutchins,  being  of  the  de- 
fendants' counsel :  It  was  alleged 
that  the  plaintiff  hath  exhibited 
her  bill  into  this  Court  to  enforce 
the  defendants  to  make  some  set- 
settlement  on  the  plaintiff 's  daugh- 
ter, according  to  an  agreement 
made  by  the  defendants  in  consi- 
deration of  the  marriage  portion, 
which  was  5001.;  and  notwith- 
standing the  defendants  are  in- 
solvent, and  do  abscond  them- 
selves, and  are  in  no  condition  to 
perform  the  sidd  agreement,  and 
make  such  settlement  as  they 
oaght  to  do,  yet  have  the  said 
defendants  sued  the  plaintiff  at 
the  common  law  for  the  remainder 
of  the  said  portion,  which  is  250/., 
without  making  any  provision  for 
the  plaintiff's  daughter,  who  is 
since  returned  home  to  the  plain- 
tiff, and  hath  no  subsistence  or 
maintenance  —  Whereupon  and 
upon  hearing  what  was  alleged  by 
the  counsel  on  either  side,  This 
Court  doth  order  that  the  said 
order  of  the  28th  May  be  dis- 
charged, and  that  the  said  injunc- 
tion do  continue  and  stand  in 
force  till  the  hearing  of  the  cause. 

VOL.   II. 


—Reg.  Lib.  1676,  fol.  494. 

Lunss,  10  December,  1677> 
L.  C.  —  Jane  Mason,  widow; 
»^ohn  Masters  and  Jonathan  Mas- 
ters, defendants.  Whereas  by  an 
order  of  the  11th  day  of  June 
last,  the  said  plaintiff  upon  sug- 
gestion obtained  an  order  for  the 
continuance  of  the  injunction  in 
this  cause,  since  which  time  the 
said  plaintiff,  for  the  better  sup- 
port of  the  injunction  in  the 
cause,  put  in  frivolous  excep- 
tions to  the  defendants'  answers, 
but  the  Master,  on  hearing  of 
both  sides,  notwithstanding  the 
said  exceptions,  hath  certified  the 
said  defendants' answers  to  be  suf- 
ficient—Upon opening  the  mat- 
ter this  day  unto  this  Court  by 
Mr.  Serjeant  Strode  and  Mr. 
Hutchins,  being  of  the  defend- 
ants' counsel,  in  the  presence  of 
Mr.  Finch  and  Mr.  KiUingworth, 
being  of  the  plaintiff's  counsel,  the 
said  defendants'  counsel  insisted 
that  the  matter  of  the  plaintiff's  suit 
is  to  retain  the  sum  of  2501.  as  part 
of  the  defendant  Jonathan's  wife's 
portion  in  her  hands,  for  which  she 
hath  given  a  bond  and  her  engage- 
ment, the  said  Jonathan's  wife 
being  the  plaintiff's  daughter, 
and  her  father  having  by  his  will 
left  her  600/.  portion  to  be  paid 
on  her  day  of  marriage  without 
any  condition  whatsoever;  and  the 
plaintiff  paid  down  2501.,  a  moiety 
thereof,  and  gave  the  bond  in 
question  for  2001.  more,  other  part 
thereof,  and  her  engagement  for 
the  other  507.  residue,  in  pur- 
suance of  an  agreement  by  advice 
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debts  in  question,  and  no  surprise  on  the  plaintiff  in  the  least  1793. 

therein." 

The  mention  of  an  agreement  ia  both  orders,  and  of  deeds  exe- 
ented  in  the  last  of  them,  it  must  be  owned  brings  into  doubt  the 
principle  upon  which  Lord  Nottingham  has  been  supposed,  in  this 
case,  to  bare  restnuned  the  husband's  action  until  some  provision 
was  made  for  the  wife.  This  doubt  is  not  lessened  by  the  dr- 
cnmstance  that  the  wife's  mother  appears  to  have  been  the  sole 
plaintiff.  Mas<m  v.  Masters  occurred  30  Car.  II.,  (1678).  In 
a  case  of  Mieoe  v.  Powell,  1  Vem.  39,  which  occurred  four  years 
afterwards,  34  Car.  II.  1682,  the  bill  was  filed  by  the  wife's  father, 
setting  forth  that  the  wife  was  entitled  to  a  real  estate  of  the  yearly 
Talue  of  400/.,  which  had  descended  to  her  by  the  death  of  her 
brother,  and  setting  forth  that  the  defendant  Powell  had  clandes- 
tinely married  his  daughter  without  his  consent,  and  had  made 
no  provision  for,  or  settlement  on,  her  and  her  children,  and  that 
he  was  informed  the  defendant  Powell  intended  to  make  his  wife, 
who  was  then  an  infant,  as  soon  as  she  should  come  of  age,  to 
sell  her  lands  and  levy  a  fine  of  them ;  and  forasmuch  as  the 
estate,  in  law,  of  the  said  lands  was  in  A.  and  B.  trustees,  who 
could  not  be  compelled  to  transfer  their  estate  but  in  this  Court, 
but  threatened  to  do  it  voluntarily  unless  prohibited  by  order  of 
this  Court ;  therefore,  out  of  a  fatherly  care  of  his  said  daughter, 
and  to  the  intent  that  a  provision  and  settlement  might  be  made 
for  her,  and  that  he  might  be  relieved  in  all  and  singular  the  pre- 
mises»  prayed  process  against  Powell  and  his  wife,  and  the  two 
trustees,  &c.  To  the  bill  the  defendant  demurred,  because  it  ap- 
peared of  the  plaintiff's  own  showing  that  he  had  no  right,  either 
in  law^  or  equity,  to  the  lands  in  question,  and  that  he  did  not 
pretend  to  be  trustee  or  supervisor  thereof,  or  any  ways  impowered 
to  inapect  the  management  of  the  same,  and  therefore  he  thought 
himself  not  bound  to  satisfy  his  inquisitiveness,  neither  ought  he 
to  be  called  in  question  or  impleaded  in  this  Court  touching  the 
same,  and  for  that  the  plaintiff's  bill  did  not  contain  any  equity 
he  did  demur  in  Liw.  That  demurrer  was  allowed  by  the  Lord 
Chancellor ;  but  he  said,  if  Mr.  Powell  had  been  plaintiff  here  in 
Chancery  to  have  the  trustees  transfer  their  estate,  or  for  any  other 
favour  of  the  Court,  then  indeed,  when  he  had  such  a  hand  upon 
Mr.  Powell*  he  could  make  him  do  such  things  as  should  be  rea- 
sonable, but  upon  that  bill  there  was  no  colour  in  it. 
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Lord  Coventry, 

November, 
1638. 

Upon  bill  by 
executor  of  the 
wife's  father, 
refereuce  to 
the  Master  to 
settle  an  indif. 
ferent  deed  for 
a  complete  pro- 
vision for  the 
wife  and  child- 
ren, and  the 
husband's  pro- 
ceedings in  the 
'  Ecclesiastical 
Court  for  the 
wife's  portion 
stayed. 


Tan  FIELD  r.  Davenport. 

Martis,  27th  NoTember,  1638,  L.  C— Robert  Tanfield  and 
others,  plaintiffs ;  James  Davenport  and  others^  defendants.  Upon 
opening  of  the  matter  this  present  day  by  Mr.  Fountaine,  being 
of  the  plaintiffs'  counsel— It  was  alleged  that  Sir  Henry  Robinson, 
knight,  deceased,  having  two  daughters  unmarried,  by  his  will 
devised  to  each  of  them  2500/.,  and  made  the  plaintiff  Robert  his 
executor  in  trust  for  the  benefit  of  the  said  daughters,  and  to  em- 
ploy his  estate  to  the  best  use,  and  about  Christmas  last  died,  his 
youngest  daughter  being  fifteen  years  of  age ;  and  the  defendant 
James  being  second  son  to  the  Lord  Chief  Baron  [Sir  Humphrey 
Davenport],  and  a  widower,  and  having  a  son  and  heir  by 
his  former  wife,  by  secret  means  and  fair  promises  so  far  pre- 
vailed with  the  youngest  of  the  said  daughters,  that  he  persuaded 
her  to  go  away  with  him  in  the  night  season,  and  forthwith 
intermarried  in  private  without  the  knowledge  and  consent  of  the 
plaintiff  Robert  or  any  of  her  friends ;  and  now  the  said  defendant 
doth  refuse  to  settle  a  competent  jointure  upon  his  said  wife,  or  to 
make  any  fitting  provision  for  her  and  her  children  in  case  she 
shall  have  any,  out  of  the  said  portion,  and  nevertheless  doth 

prosecute  the  said  plaintiff  in  the  Court  of ,  for  the  said 

portion.  Now  in  regard  the  plaintiff  is  but  an  executor  in  trust, 
and  is  willing  to  pay  the  said  portion  as  the  estate  will  bear,  so  as 
the  defendant  will  settle  a  competent  jointure  upon  his  said  wife, 
or  otherwise  provide  for  her  and  such  children,  as  he  shall  have 
by  her,  out  of  the  said  money  :  It  was  humbly  prayed  that  the 
said  suit  in  the  Ecclesiastical  Court  may  be  stayed  by  injunction 
of  this  Court,  and  that  the  said  plaintiff  may  not  be  forced  to 
part  with  the  said  portion,  until  the  said  defendant  hath  per- 
formed a  competent  jointure  to  his  wife,  and  settled  the  said 
portion  for  a  future  provision  for  his  said  wife,  and  such  children 
as  he  shall  have  by  her ;  and  the  rather  that  the  defendant's  wife's 
sister  is  lately  dead,  and  there  doth  accrue  near  1500/.  more  to 
the  defendant  by  her  death ;  and  if  the  defendant  shall  purchase 
lands  with  his  said  wife's  portion,  the  same  by  law  will  descend  to 
his  son  by  his  first  wife,  or,  in  case  he  shall  die  before  any  pro- 
vision made,  the  defendant's  wife,  and  such  children  as  he  shall 
have  by  her,  are  likely  to  be  unprovided  for.  It  is  therefore 
ordered  by  his  Lordship  that  the  said  parties  shall  attend  Mr. 
Page  one,  &c.  [Master,  July,  1627]  to  the  end,  that  he  may 
mediate  and  settle  an  indifferent  deed  between  them,  if  he  can. 
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for  a  complete  proyision  to  be  had  and  made  for  the  defendant's         1638. 
wife  and  for  the  children  as  she  shall  haye,  and  in  default  thereof  Tanfibld  ©. 
certify  where  the  fault  is,  and  what  he  thinks  fit  to  be  done.    And  Davenport. 
it  is  ordered  that  if  the  said  defendant  upon  notice  hereof  shall 
not  show  good  cause  to  the  contrary  at  the  second  general  seal, 
then  an  injunction  is  awarded  against  the  said  defendant,  his 
counsellors,  doctors,  proctors,  attorneys,  agents,  and  solicitors,  for 
stay  of  all  proceedings  concerning  the  said  portion,  until  the  said 
Master  shall  have  either  settled  the  main  business  concerning  the 
portion,  or  this  Court  shall  give  other  order  in  the  cause ;  and  in 
the  mean  time  the  proceedings  in  the  Ecclesiastical  Court  are 
sUyed  by  order  of  this  Court.— Reg.  lib.  B.  1638,  fol.  114. 

Moore  v.  Hudson.  Sir  John 

V.  C.  Tuesday,  17th  July,  1821. — Ambrose  Moore,  plaintiff;     /u/y,  i821. 
John  Banister  Hudson,  Michael  £gan,  and  Theodosia  Henrietta,  ^         ~~ 
his  wife,  defendants.     Upon  opening  of  the  matter  this  present  regno  granted 
day  unto  this  Court  by  Mr.  Bell  of  counsel  for  the  plaintiff,  upon  ex  parte 
it   was    alleged    that    it    appears    by   the    affidavit  of   James  fendants  having 
Doughty  [the  plaintiff's  sohcitor,]  that  by  the  decree  made  in  wld  out  stock 
this  cause  bearing  date  the  27th  day  of  July,  1820,  it  was  ordered  motif,^  ^r 
that  it  should  be  referred  to  Mr.  Cox,  one  of  the  Masters  of  this  decree,  had 
Court,  to  inquire  whether  anything  and  what  was  due  to  the  b^i^^fe^d** 
plaintiff  from  the  testator  George  Simpson,  at  the  time  of  his  into  the  name 
death,  and  whether  the  plaintiff  had  received  or  paid  any  and  **^*^*1A*^q 
what  sums  of  money  on  account  of  the  said  testator's  estate  since  ral. 
his  death,  and  whether  there  was  any  and  what  balance  due  from 
the  testator's  estate  to  the  plaintiff,  or  from  the  plaintiff  to  the 
said  testator's  estate,  and  the  said  Master  was  to  be  at  liberty  to 
state    any  special   circumstances,   and  further    directions   and 
costs  were  reserved  ;  And  that  in  pursuance  of  such  decree  the 
plaintiff  took  in  his  charge  before  the  said  Master,  who  hath 
allowed  the  same  to  the  amount  of  600/.  and  upwards,  but  hath 
not   yet  made  his  report;   And  that  plaintiff  having  received 
evidence  of  the  death  of  the  above-named  defendant  John  Banis- 
ter Hudson,  in  whose  name  jointly  with  that  of  the  above-named 
defendant  Theodosia  Henrietta  £gan,  by  her  former  name  of 
Simpson,  the  sum  of  1167/.  17 s,  6d.  £3  per  Cent.  Consolidated 
Bank  Annuities  mentioned  in  the  pleadings  of  this  cause  stood, 
did  on  the  6th  day  of  July,  instant,  move  this  Court  that  the  de- 
fendants Michael  Egan  and  Theodosia  Henrietta  his  wife  might  be 
ordered  within  a  fortnight  to  transfer  into  the  name  of  the  Ac- 
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1821.  coimtant-General  of  this  Court  in  trust  in  this  cause  the  said  sum 
^^jQ^jj'^  '  of  1167/.  179.  6d.  £3  per  Cent.  Consolidated  Bank  Annuities; 
HvosoN.  and  that  slthough  the  said  kst-named  defendants  hy  their  counsel 

appeared  upon  such  motion  snd  opposed  the  same.  This  Court  or- 
dered that  the  said  defendants,  Michael  Egan  and  Theodosia  Hen- 
rietta his  wife,  should  within  a  fortnight  transfer  into  the  name  of 
the  Aocountant-General  of  this  Court  in  trust  in  this  cause  the  said 
Writ  issued  up-  sum  of  1 167/.  1 7s.  6d.  Bank  Annuities ;  and  that  upon  inquiry  at 
plai^r  rso-^     *^^  ^^^^  ^^  *^®  ^^  deponent  hath  heen  informed,  which  informa- 
licitor  that  he     tion  he  verily  helieves  to  he  true,  that  the  said  sum  of  1 1 67/.  1 7«.  6d. 
fome?^'       jes  per  Cent.  Bank  Annuities  was  sold  out  by  the  said  defend- 
which  informa-  ants,  Michael  Egan  and  Theodosia  Henrietta  his  wife ;  and  that 

tion  he  be-         f\^^  ^^  defendants,  Michael  Eean  and  Theodosia  Henrietta  his 
bevedtobe  .^,  ._  ,         °        .i.         .-,  ni* 

true.  wife,  have  quitted,  or  are  about  to  qmt  their  residence  at  Bath  m 

the  county  of  Somerset,  and  are  going  to  reside  in  the  kingdom 
of  France,  or  some  other  place  beyond  the  seas  out  of  the  juris- 
diction of  this  Court ;  and  the  said  defendant  Michael  Egan  hath 
actually  departed  from  his  said  residence  without  any  intention  of 
returning  thereto,  and  having  effected  the  said  sale  is  on  his  way 
to  quit  the  kingdom  if  he  has  not  already  quitted  it,  leaving  his 
said  wife  merely  for  the  purpose  of  selling  off  their  remaining 
effects  at  Bath,  when  she  is  to  follow  him  with  all  possible 
despatch  ;  And  that  the  above-named  plaintiff  Ambrose  Moore  is 
now  residing  at  Reading  in  the  county  of  Berks,  and  that  the 
said  deponent  did  not  ascertain  the  fact  of  the  said  defendants 
having  sold  the  said  Bank  Annuities  until  the  16th  day  of  July, 
instant ;  And  the  said  deponent  verily  believes  and  has  no  doubt 
that  the  debt  allowed  by  the  said  Master  is  justly  due  to  the  said 
plaintiff;  and  he  verily  believes  that  the  intention  of  the  said 
defendants,  Michael  Egan  and  Theodosia  Henrietta  his  wife,  in 
selling  the  said  stock  was  to  defraud  the  plaintiff  out  of  his  debt. 
That  it  also  appears  by  the  fnrther  affidavit  of  the  said  James 
Doughty  that  the  sum  of  1167/.  17«.  6d.  £3  per  Cent.  Consoli- 
dated Bank  Annuities,  mentioned  in  the  pleadings  in  this  cause, 
and  in  the  said  deponent's  other  affidavit  sworn  in  this  cause, 
was  on  the  9th  day  of  July,  instant,  of  the  value  of  880/.  or 
thereabouts ;  and  that  the  said  deponent  believes  that  the  Master 
to  whom  this  cause  is  referred  will  find  to  be  due  to  the  said 
plaintiff  from  the  estate  of  the  said  testator  George  Simpson,  in 
the  pleadings  named,  the  sum  of  600/.  or  thereabouts.  It  was 
therefore  prayed  that  a  writ,  or  writs,  of  ne  exeat  regno  may 
issue   against   the    defendants,    Michael  I^an  and   Theodosia 
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Henrietta  his  wife,  until  the  farther  order  of  this  Court,  which  is  1821. 

ordered  accordingly,  the  plaintiff  undertaking  not  to  execute  more  ^ 

than  one  of  the  said  writs,  and  the  same  is  to  he  marked  for  Hudson. 

security  in  the  sum  of  600/*  in  words  at  length,  and  not  in  Writ,  or  writs, 

figures-Reg.  Lib.  B.  1820.  fol.  1295.  J  »-•  X. 

There  is,  6  Madd.  218,  an  inaccurate  report  of  this  case  of  taking  not  to 

Moore  v.  Hudson,   According;  to  that  report  the  motion  was  upon  «*cc«**«  "ooj® 

xi         ^r     -^r  .  ,     i...  i»,     T»  «  v..     than  one  of  the 

notice.    Mr.  Moore  was  in  support  of  it ;  and  Mr.  Bell  opposed  it,  ^^  ^^ts. 

objecting  that  no  writ  of  ne  exeat  regno  was  prayed  for  by  the 

bill,  and  although  Sir  John  Leach  granted  the  writ,  yet  he  said  he 

had  some  doubts  upon  it.    See  further,  Elliot  v.  Sinclair y  Jacob, 

546. 


CoLLiNSON  r.  Wattleworth.  Lord  Eidtm 

December, 
1811. 

Ne  exeat  regno 


L .  C, Thursday,  5th  December,  1811.    Ann  CoUinson,  widow,  isi i. 


plaintiff;  Thomas  Wattleworth,  defendant. — Upon  opening  of  the 
matter  this  present  day  unto  the  Right  Honourable  the  Lord  High  ^^tod/a^n 
Chancellor  of  Great  Britain,  by  Mr.  Bell  of  counsel  for  the  plaintiff,  ex  parte  appU. 
it  was  alleged  that  by  the  decree  made  on  the  hearing  of  this  cause,  ^^^  f^^  3^. 
dated  the  27th  day  of  April,  1809,  it  was  referred  to  the  Master  to  count,  upon 
take  an  account  of  all  dealings  and  transactions  in  the  partnership  of  "alanccT^ 
between  the  late  James  CoUinson  in  his  lifetime,  and  the  defend- 
ant, and  the  parties  were  to  produce  all  books,  &c.,  and  be 
examined ;  and  further  directions  and  costs  were  thereby  reserved. 
That  in  pursuance  of  the  said  decree,  the  Master  by  his  report, 
dated  the  12th  day  of  July,  1811,  found  that  there  was  due  to 
the  plaintiff,  Ann  CoUinson,  on  balance  of  account  from  the 
defendant  Thomas  Wattleworth,  the  sum  of  445/.  Ss.  8d,,  and 
for  interest  after  deduction  of  the  property  tax  in  respect  thereof, 
from  the  12th  day  of  December,  1805,  to  the  12th  day  of  July, 
1811,  the  sum  of  111/.  Is.  6d,,  making  together  the  sum  of 
556/.  10«.  2d, ;  and  the  said  Master  further  foimd  by  an  order 
dated  the  10th  day  of  August,  1808,  that  the  defendant  was 
ordered  to  pay  into  court  the  sum  of  178/.  lis.  6d.,  to  be 
placed  to  the  credit  of  this  cause ;  but  such  payment  was  to 
be  without  prejudice  to  what  might  be  eventually  due  to  the 
said  plaintiff.  That  the  said  sum  was  accordingly  paid  into 
court,  and  hath  since  been  laid  out  in  the  purchase  of 
265/.  10«.  9d,  Bank  £3  per  Cent..  Annuities,  and  there  is 
also  in  cash  some  dividends  that  have  accrued  thereon.  That 
it  appears  by  the  affidavit  of  Alice  Procter,  that  on  Tuesday, 
the  19th,  or  Wednesday,  the   20th  instant  (but  she   believes 
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1811. 

^  ^  * 

COLLIK8ON  o. 

Wattle- 

WOBTH. 

Writ  issued  up- 
on sIBcUtH — 
not  bang  that 
of  the  pluntiif 
— of  informa- 
tion  reodved 
from  the  de- 
fendant's  wife 
and  daughter. 


it  was  the  latter  day),  she  bad  oonTenation  with  the  wife  of 
the  defendant,  and  in  sach  couTersation  she  informed  the  said 
Alice  Procter  that  her  husband  and  herself  were  f^oing  to 
reside  in  the  Isle  of  Man  immediatelj,  along  with  their  fiunilj  (a) ; 
and  that  upon  Thursday,  the  2 1st  instant.  Christian  Wattleworth, 
daughter  of  the  abore-named  defendant,  in  a  conversation  which 


(a)  In  Sedgwick  y.  Wathhu,  3 
Bro.  C.  C.  11  i  S.C.I  Ves.  Jun. 
49»  a  bill  waa  filed  by  infants 
against  the  widow  and  adminis- 
tratrix of  an  intestate,  who  had 
married  agiun,  and  her  second 
husband,  for  distribntiye  shares. 
An  application  had  been  made 
for  a  writ  of  ne  exeat  against 
the  husband,  on  the  affidavit  of 
the  wife  that  he  had  possessed 
the  personal  estate  of  the  intes* 
tate,  and  was  going  abroad. — 
Lord  Tburlow  was  of  opinion 
that  he  cotdd  not  receive  the  affi- 
davit  of  the  wife  against  her  bus- 
band,  especially  as  she  was  a  co- 
defendant. 

A  new  bin  was  then  filed,  and 
the  wife  made  co-plaintifiT  with 
the  infants,  and  on  a  similar  affi- 
davit of  the  wife  a  similar  appli- 
cation was  made.  Lord  Thurlow 
said  he  continued  of  opinion  that 
the  evidence  of  the  wife,  could  not 
be  received  against  the  husband 
in  a  case  of  this  kind.  That  the 
only  instance  of  the  kind  found 
in  the  books  was  a  case  in  which 
Seijeant  Puckering  had  granted  a 
writ  on  such  an  affidavit,  but  on 
liOrd  EUesmere's  coming  to  the 
Great  Seal  shortly  afterwards,  a 
similar  application  was  made  to 
him  on  the  authority  of  that  case, 
which  he  refused. 

Mr.  Beames  says,  in  his  Brief 
View  of  the  Writ  of  Ne  Exeat 
Regno,  page  35,  2nd  edit.,  it 
would  seem  from  Lord  Eldon's 


judgment  in  the  case  of  Percy  v. 
Powell,  a  note  of  which  was  com- 
municated by  Mr.  Bell  to  Mr. 
Beames  (the  date  of  the  decision 
is  not  mentioned,  it  must  have 
been  prior  to  April,  1815;  see 
19  Vesey,  343)  that  the  person 
from  whom  the  information  was 
received  should  not  be  the  wife 
of  the  defendant.  ''I  think," 
says  Lord  Eldon,  "this  affidavit 
is  not  sufficient :  Mr.  Percy  does 
not  swear  to  any  threat  to  go 
abroad ;  he  only  swears  to  his  in- 
formation and  belief;  and  upon 
that  information,  according  to  the 
fair  construction  of  the  affidavit, 
he  founds  his  belief  that  the  de- 
fendant is  going  abroad.  The 
whole,  therefore,  depends  on  his 
information,  which  may  be  true 
or  false.  He  gives  no  reason  why 
the  party  giving  him  the  infor- 
mation, who  is  not  named,  does 
not  join  in  the  affidavit,  which 
that  party  ought  to  do.  It  is 
consistent  with  this  affidavit,  that 
he  may  have  his  information  from 
Grace  Powell,  the  wife  of  the  de- 
fendant ;  if  that  is  the  case,  as  it 
has  been  determined  [^Sedgwick 
V.  Waikins,  3  Brown  C.  G.  11] 
that  a  wife's  affidavit  cannot  be 
read  to  support  this  sort  of  appli- 
cation against  the  husband,  it  is 
impossible  that  another  person's 
affidavit  can  be  sufficient,  found- 
ing belief  on  her  information, 
without  her  affidavit." 
Although  the  affidavit  of  the 
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tbe  said  Alice  Procter  had  with  her,  infonned  the  said  Alice  1811. 

Procter  that  she  and  the  rest  of  the  defendant's  family  were  co^linson  c. 

Wattlb- 
It  is  difficult  to  believe  that  worth. 


[Inippli-  wife  that  her  husband  intends  to 
St'rfM  *!"**  ^^  country  (as  in  Sedgwick 
^t,M^.  V-  WatHns,  3  Bro.  C.  C.  11; 
gestioQ]  u  5.  C.  1  Ves.  Jun.  49)  and  infor- 

?  *^  ^  nution  iriven  by  the  wife  for  the 
Court  act-  "    _        '  ^     ^ 

irigupon     pniposc  of  enabhng  a  party  to 

ioformation  prore  that  her  husband  intends 
J*"^^  to  quit  the  country  (which  was 
^fe— the  probably  what  Lord  £ldon  meant 
nifenot  in  Percy  v.  PoweU)  cannot  be 
ginngit  used  against  the  husband ;  it  may 
(mef^enil  be  doubted  whether  there  be  suf- 
blinga  ficient  reason  why  the  Court 
P"^7  ^  should  not  act  upon  information 
Kui^**  derived  from  the  wife— the  wife 
band  in.  not  giving  it  for  the  purpose  of 
enabling  a  party  to  prove  that  her 
husband  intends  to  quit  the  coun- 
try— ^for  instance,  casual  declara- 
tions of  the  wife  to  a  relative,  an 
acquaintance,  or  a  neighbour. 
The  reasons  stated  for  the  rule 
that  a  wife  cannot  be  produced 
against  her  husband,  that  it  might 
be  the  cause  of  implacable  dis- 
cord and  dissension  between  the 
husband  and  the  wife,  and  the 
means  of  great  inconvenience, 
(Co.  Litt.  6  b,)  can  hardly  extend 
to  information  so  derived. 

In   Sedgwick    v.    Wat  kins,  as 
Ves.  Jun.  49,   Lord 


tends  to 
quit  the 
country. 


Veser,  Ju- 

Dior's, 

sutement 


that  Lord    reported   1 

^!?^wu  Thurlow  is  made  to  say  that  he 

MM  that  he  ,. ,  ,  ^  .  . 

did  not       did  not  know  one  case  either  at 

koowone    law,  or  m  this  Court,  where  the 

^  ^^^f^  policy  of  the  law  allows  the  wife 
at  law  or  in  *^     ^.  «.,     .  , 

this  Court   ^^  make  an  affidavit  against  the 

where  tbe  husband,  except  for  security  of 
U  ^2? ^*^*  the  peace.  In  that  instance  alone 
the  wife  to  '^^  might  make  an  affidavit 
make  an  against  him.  He  had  always 
'^^  Uken  it  to  be  a  rule  that  a  wife  can 
hiuband  ^^y^^  be  evidence  against  her 
except  for  husband,  except  in  that  case, 
security  of 
the  peace. 


Lord  Thurlow  ever  said  that  he 
did  not  know  one  case,  either  at 
law  or  in  equity,  where  the  policy 
of  the  law  allows  the  wife  to  make 
an  affidavit  against  the  husband, 
except  for  security  of  the  peace, 
and  that  he  had  always  taken  it 
to  be  a  rule  that  a  wife  could 
never  be  evidence  against  her 
husband,  except  for  security  of 
the  peace. 

The  Court  of  Chancery  grants 
the  writ  of  ne.  exeat  regno 
against  the  husband,  upon  the 
affidavit  of  the  wife  that  he  is 
about  to  leave  the  country  to 
avoid  the  payment  of  alimony, 
according  to  the  sentence  of  the 
Ecclesiastical  Court.  The  affi- 
davit of  the  wife,  too,  is  con- 
stantly used  against  the  husband 
in  suits  relative  to  her  separate 
estate — in  suits  to  enforce  her 
equity  to  a  settlement — in  suits, 
the  husband  not  providing  for  her, 
to  have  the  income  of  property,  to 
which  he  is  entitled  in  her  right, 
applied  for  her  maintenance — in 
suits  touching  agreements  for  se- 
paration— and  in  those  suits  and 
petitions  in  which  the  custody  of 
the  common  children  is  the  sub- 
ject of  dispute. 

The  student  will  find  some  of 
the  common  law  exceptions  to 
the  general  rule  that  the  wife  is 
not  a  competent  witness  against 
her  husband,  1  Phill.  on  Evid. 
pages  78 — 80,  9th  edit.  To  bor- 
row the  language  of  that  learned 
writer,  the  exceptions  to  the  ge- 
neral rule  are,  where  from  the 
nature  of  the  inquiry  the  infur- 
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^^      ^^^^'  going  to  reside  in  the  Isle  of  Man,  where  her  hrother  then 

C0LL1N8OM  9.  ^^ »    *^^  ^^^  ^^^  Tcrilj  believes  it  is  the  intention  of  the 

Wattle-  said  defendant  to  go  and  reside  in  the  Isle  of  Man,  to  avoid 

"WORTH.  ^j^^  process  of  this  Court,   and  the  payment  of  the  money 

Affidavit  states  sought   to    be  recovered  by  the  above-named  plaintiff:    And 

lievn  that  it'  therefore  it  was  prayed  that  a  writ  of  ne  exeat  regno  may  be 

was  the  inten-  awarded  against  the  defendant.     Whereupon  and  upon  hearing 

fcndimt*togo'  ^^®  **^^  decree,   the  said  Master's  said  report,  and  the  said 

and  reside  out  affidavit  read,  his  Lordship  doth  order  that  a  writ  of  ne  exeat 

tfon-tol!^d  ''^"^   ^®  awarded  against  the  said  defendant  Thomas  Wattle- 

the  process  of  worth,  until  the  further  order  of  this  Court;    and  that  the 

the  Court,  and    g^id  writ  be  marked  for  the  sum  of  350^.  in  words  at  length, 
the  pajrment  of  ^ 

the  money         and  not  in  figures. — Reg.  lib.  A.  181 1,  fol.  47. 

^^^^i^  b*  '^^^  ^  *  ^^^^  °^  *^*  ^**®  ^^  CoUinsan  v.  JFattUworih, 

the  plaintiff.       the  name  of  the  defendant  being  omitted  (ColUnson  v. ), 

18  Yes.  353,  which  left  it  in  doubt  whether  the  application 
was  made  ex  parte. — See  Elliot  v.  Sinclair,  Jacob,  546.  Mr. 
Bell  in  making  the  application  observed,  that  the  several  recent 
applications  for  the  writ  had  not  completely  settled  whether 
information  and  belief  were  a  sufficient  ground  for  granting  it.  Li 
one  case  it  had  been  held  that  an  affidavit  stating  positive  behef 
that  the  party  was  going  to  quit  the  jurisdiction,  was  sufficient 
without  stating  the  reason  of  the  belief.  In  another  case  the 
Master  of  the  Rolls  thought  that  the  ground  of  belief  must 
be  stated.  The  conclusion  seemed  to  be  that  it  must  depend 
on  the  nature  of  the  information  and  belief:  for  instance,  that 
the  regiment  of  which  the  defendant  was  an  officer  was  ordered 
abroad ;  as  that  might  be  mere  information  from  the  newspapers. 
That  the  application  was  made  upon  an  affidavit  not  by  the 
plaintiff,  but  another  person,  of  firm  belief  upon  positive  infor- 
mation firom  two  branches  of  the  defendant's  family,  that  they 
were  going  to  the  Isle  of  Man.  Lord  Eldon  said,  the  point 
whether  information  and  beUef  were  a  sufficient  ground  for 
granting  the  writ  had  frequently  embarrassed  him ;  but  there 
were  cases  in  which  the  Court  appeared  to  have  regarded  and 
acted  upon  the  nature  of  the  information  and  behef.  The 
information  was  in  that  instance  given  by  persons  of  the  de- 


mation  to  be  expected  is  pecu-  security  to  that  relation  in  society, 

liarly  within  the  knowledge   of  which  it  is  the  object  of  the  mie 

the  wife,  and  where,  to  exclude  to  protect, 
such  evidence  would  occasion  in. 
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fendant's  family,  who  therefore  could  not  be  brought  forward 
to  make  an  affidavit ;  and  the  circumstance  that  the  party  had 
not  made  the  affidavit  had  not  been  considered  an  objection. 


AoEBucR  V.  Roebuck. 

Wednesday,  14th  November,  1787,  M.  R. — Elizabeth  Disney 
Roebuck*  plaintiif ;  Henry  Woolhoose  Disney  Roebuck,  defendant. 
Upon  consideration  tbis  day  had  by  the  Right  Honourable  the 
Master  of  the  Rolls,  of  the  humble  petition  of  the  plaintiff,  setting 
forth,  that  in  the  year  1 778  the  petitioner  intermarried  with  the 
defendant,  who  was  then  seised  or  possessed  of  a  very  large  and 
considerable  fortune,  consisting  of  several  freehold  estates  in  the 
counties  of  York,  Herts,  and  Somerset,  in  the  biU  filed  in  this  suit 
particularly  mentioned,  and  of  large  personal  property,  producing 
together  an  annual  income  of  2000/.  and  upwards.  That  the  peti- 
tioner has  had  four  children,  all  sons,  by  the  said  defendant,  since 
their  intermarriage,  three  of  whom  are  still  living ;  and  that  they 
lived  on  terms  of  harmony  together  for  some  time,  and  until  about 
the  year  1784,  when  the  said  defendant  began  to  behave  and  con- 
duct himself  towards  the  petitioner  with  ill-nature,  and  which  was 
followed  by  him  with  various  acts  of  unkindness  and  ill-usage  to 
the  petitioner;  and  afterwards  the  said  defendant  determined 
within  himself  to  get  rid  of  the  petitioner  by  any  means,  however 
unjust  and  prejudicial  to  her ;  and  finding  that — notwithstanding 
his  cruel  treatment  of  her — she  was  determined  not  to  quit  her 
family  and  children,  the  said  defendant,  in  January,  1784,  assisted 
with  armed  men,  violently  assaulted  the  petitioner  in  her  bed- 
chamber, in  the  mansion-house  of  the  defendant,  at  Stanstead,  in 
the  county  of  Herts,  where  they  then  resided,  and  forced  her  out 
of  doors  early  in  the  morning,  without  any  comfort  or  conveniency 
provided  for  her  in  any  other  place ;  and  she  hath  never  since 
been  permitted  or  suffered  to  live  or  cohabit  with  him.  But  the 
said  defendant  hath  ever  since  Hved  separate  and  apart  from  the 
petitioner,  and  still  continues  so  to  do,  and  absolutely  refuses  to 
permit  or  suffer  the  petitioner  to  live  with  him.  That  ever  since 
his  separating  himself  from  the  petitioner  she  hath  been  in  great 
distress,  having  no  allowance  or  maintenance  made  by  him,  save 
and  except  in  the  instance  hereinafter  mentioned.  That  soon 
after  the  said  defendant  had  forced  the  defendant  away  from  him 
as  before  mentioned,  he  made  a  proposal  and  offer  to  allow  the 
petitioner  400/.  a  year  if  she  would  agree  always  to  live  separate 
and  apart  from  him.     But  the  petitioner — being  conscious  of  the 


Sir  Uoyd 

November, 
1787. 

Writ  of  ne 
exeat  regno  up- 
on bill  filed  by 
the  wife  against 
the  husband — 
a  quarter's 
arrear  and  up- 
wards of  her 
alimony  of 
150/.  a-year 
being  unpaid, 
and  a  suit  hav- 
ing been  insti- 
tuted by  her 
for  an  increase 
of  alimony. — 
Order  that  the 
writ  should  be 
marked  in  the 
sum  of  600/. 
and  upwards. 
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1787.  injury  he  had  done  her,  and  mindful  of  her  reputation  and  cha- 

Roebuck  v        racter — refused  the  said  offer.     That  the  said  defendant,  haying 
UoEBucK.  failed  in  such  his  attempt  as  aforesaid,  and  heing  resolved,  if  pos- 

sible, to  get  effectually  rid  of  the  petitioner,  he,  in  the  year  1784, 
Ubelled  the  petitioner,  in  the  Ecclesiastical  Court,  for  adultery, 
and  prosecuted  the  said  suit  to  a  hearing,  upon  which  sentence  was 
given  in  favour  of  the  petitioner,  and  her  innocency  fully  esta- 
bUshed.  But  from  which  sentence  the  petitioner  has  been  advised 
to  appeal  to  the  Arches  Court  of  Canterbury,  for  the  purpose  of 
obtaining  an  increase  of  ahmony,  and  a  divorce  at  her  suit  by 
reason  of  cruelty  and  adultery  ;  and  the  said  defendant  has  been 
duly  served  with  process,  notifying  such  appeal.  That  pending 
the  said  suit  in  the  Ecclesiastical  Court,  the  said  defendant  was, 
by  such  Court,  ordered  and  decreed  to  allow  and  pay  to  the  pe- 
titioner, for  her  maintenance,  the  yearly  sum  of  150/.,  by  way  of 
alimony,  to  be  paid  quarterly ;  and  the  said  defendant  has  accord- 
ingly paid  great  part  of  such  alimony,  but  a  quarter's  arrears  and 
upwards  now  remain  due  and  unpaid,  and  which,  from  the  circum- 
stances hercinafler  mentioned,  the  petitioner  is  in  great  danger  of 
losing,  as  well  also  as  every  future  support  and  maintenance  from 
her  said  husband.  That  the  petitioner  hath  lately  instituted  such 
suit  in  the  said  Arches  Court,  against  the  said  defendant,  for  an 
increase  of  the  said  alimony  or  allowance  of  150/.  in  order  to 
obtain  a  reasonable  and  competent  maintenance  and  support  suit- 
able to  the  rank  and  fortune  of  the  said  defendant — which  suit  she  is 
prosecuting,  and  which  alimony  the  petitioner  hopes  will  be  con- 
siderably increased  to  the  amount  of  400/.  or  500/.  a  year,  regard 
being  had  to  the  considerable  fortune  of  her  husband,  and  which 
he  enjoys  to  the  extent  before  mentioned.  That  the  said  defend- 
ant hath  lately — and  since  such  proceedings  have  been  had  in  the 
Ecclesiastical  Court  as  before  mentioned — formed  a  resolution  to 
go  abroad,  and  there  live  upon  and  enjoy  his  property,  or  the 
produce  thereof,  and  to  defeat  the  petitioner  both  of  the  said 
alimony  already  decreed  to  her  by  the  Ecclesiastical  Court,  and 
likewise  of  the  increased  additional  ahmony  or  maintenance  she  is 
now  suing  for  as  aforesaid ;  and  the  said  defendant  hath—  in  order 
the  more  effectually  to  carry  such  resolutions  into  execution,  and 
to  defeat  her  of  every  remedy  against  him — ^proceeded  to  make 
sale  of  all  or  the  greatest  part  of  his  property,  as  well  real  and 
personal,  and  threatens  that  he  will  carry  the  whole  produce 
thereof  with  him  into  some  foreign  parts,  out  of  the  jurisdiction 
of  this  Court,  and  that  he  will  so  do  without  making  any  provision. 
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maintenance,  or  allov^ance  for  the  support  of  the  petitioner ;  as  hy  ^^87. 

affidavit  appears.  And  forasmuch  as  the  petitioner  is  advised  r^kb^ck  e. 
that  the  said  Arches  Court  of  Canterbury  have  no  jurisdiction  Roibuck. 
over  the  person  or  property  of  the  said  defendant  to  compel  him 
to  give  security  to  answer  the  petitioner's  present  allowance  of 
alimony,  and  such  increase  of  alimony  as  the  said  Arches  Court 
may  think  proper  to  make  to  the  petitioner,  under  the  peculiar 
circumstances  of  her  case  ;  and  without  the  aid  and  assistance  of 
this  Court  the  petitioner  must  be  reduced  to  beggary  and  want, 
and  receive  support  from  her  parish. — That  the  petitioner  has 
filed  her  bill  in  this  court  against  the  said  defendant,  as  by  the 
Six  Clerks'  certificate  appears.  His  Honour — upon  reading  the 
Six  Clerks'  certificate  of  filing  the  plaintiff's  bill,  and  the  affidavits 
of  James  Patrick  Kierman,  Edward  Foxcrofl,  and  Gilbert  Shel- 
don— doth  order  that  a  writ  of  ne  exeat  regno  do  issue  against 
the  said  Henry  Woolhouse  Disney  Roebuck,  and  that  the  same 
be  marked  in  the  sum  of  600/.  and  upwards,  in  words  at  length, 
and  not  in  figures. — Reg.  Lib.  B.  1787,  fol.  7. 


Lord  Eldon  said,  that  in  his  opinion  it  was  a  very  strong  Remarks  of 

measure  to  apply  this  high  prerogative  writ  [ne  exeat  regno]    to  ^^  Sie*writ 

the  case  of  alimony.     He  would  not  have  been  the  first  Chan-  of  ne  exeat 

cellor  to  do  so  strong  a  thing ;    but  whatever  he  might  think,  r«gno  being  ap- 
_  ,,,,1^  1..  XT  ^  pJ»ed  to  the  case 

he  was  nevertheless  bound  by  the  authonties.     However  reluctant  of  alimony. 

he  might  be,  he  must  follow  them.  He  desired  it  to  be  under- 
stood, that  in  granting  the  writ  he  was  very  much  more  influenced 
by  precedent  than  by  principle.  The  writ  must  be  marked  only 
for  the  amount  of  alimony  actually  due,  and  of  the  costs. — MS. 
in  the  author's  possession. 

The  student  may  consult  the  following  cases  before  Lord 
Eldon: — Sha/toe  v.  Shaftoe^  7  Ves.  171  ;  Dawwn  v.  Dawson, 
ibid.  173;  Oldham  v.  Oldham,  ibid.  410;  Hafey  v.  Haffey, 
14  Ves.  261  ;  and  Street  v.  Street,  Turn.  &  Russ.  322. 

GooDWYN  ».  Clark.  ,^^^f'?Z-. 

March^  1774. 

Tuesday,  8th  March,  1 774,  L.  C. — Henry  Goodwyn  the  elder,  

and  Henry  Goodwyn  the  younger,  plaintiffs  ;  Robert  Clark,  defend-  ^^^^^l^^^"^^ 
ant.     Upon  consideration  this  day  had  by  the  Right  Honourable  ciflc  perform- 

the  Lord  High  Chancellor  of  Great  Britam,  of  the  humble  peti-  '"cc  by  vendon 

^        ,  .  *  against  por- 

tion of  the  plaintiffs, — setting  forth  that  by  articles  of  agreement  chaser— Pur- 
bearing  date  the  27th  day  of  August,  1773,  and  made  between  ^^"®\Ti!fJ. 
f .     ._       -    ,  ^  ,     ,       1  /    1  «    ,  ,        unpaid  2000/., 

the  plaintiffs  of  the  one  part,  and  the  defendant  of  the  other  and  the  writ 

marked  for 
300/  only. 


254  MISCELLANEOUS  CASES  AND  DICTA, 

1774.  part, — ^the  plaintiffs,  in  oonsideratioa  of  100/.  to  them  paid  hj 
GooDWYNtr  ^^®  defendant,  at  or  before  the  execntioa  of  the  and  agreement, 
Clark.  and  of  the  further  sum  of  2000/.  to  be  paid  as  thercumfter- 

mentioned,— did  corenant  with  the  defendant,  his  heirs,  ezecntors, 
,  administrators  and  assigns,  that  the  plaintiffii  or  one  of  them, 
their  or  one  of  their  heirs,  executors,  or  administratMS,  would 
at  their  own  costs  and  charges  (except  onlj  the  expense  of 
the  lease  and  release,  or  other  mere  deeds  of  coiiTeyaiioe  and 
assignment,  which  it  was  thereby  agreed  should  be  prepared  hj 
the  solicitor  of  the  defendant,  and  the  expenses  thereof  be 
defrayed  by  the  defendant,  his  heirs,  or  assigns),  on  or  before 
the  first  day  of  January  then  next,  make  out  a  good  title  unto, 
and  effectually  convey  and  assure  unto  or  to  the  use  of  the 
defendant,  his  heirs  and  assigns,  or  to  such  person  or  persons 
as  he  or  they  should  appoint,  all  that  messuage  or  tenement, 
malthouse,  lands  or  premises,  therein  particularly  mentioned, 
situate  in  Church  Street,  in  the  parish  of  St.  Paul,  Deptford, 
in  the  county  of  Kent,  together  with  the  fixtures  and  materials 
mentioned  in  a  schedule  annexed  to  the  said  articles  of  agreement ; 
in  consideration  whereof  the  defendant  did  covenant  with  the 
plaintiffs,  that  he  would  pay  to  the  plaintiffs,  or  one  of  them, 
the  aforesaid  sum  of  2000/.  at  the  time  of  executing  the  said  con- 
veyance :  and  it  was  agreed  that  the  said  purchase  money  being 
paid,  possession  of  the  said  premises  should  be  delivered  to 
the  defendant  at  Midsummer  then  next;  and  it  was  agreed 
that  in  case  the  defendant  should  not  pay  the  remainder  of 
the  said  purchase  money  on  or  before  the  first  day  of  January 
then  next  ensuing,  the  plaintiffs  making  a  good  title  as  aforesaid, 
the  defendant  should  pay  interest  for  the  same.  That  the  said 
agreement  was  duly  executed  by  the  plaintiffB  and  the  defendant, 
and  the  said  sum  of  100/.  was  paid  by  the  defendant.  That  the 
plaintiffs*  solicitor  sent  the  abstracts  of  the  title  to  the  said 
premises  to  the  attorney  or  solicitor  of  the  defendant  for  his 
approbation,  and  soon  afterwards  sent  to  him  the  title  deeds, 
to  be  examined  with  the  said  abstracts,  both  which  the  attorney 
or  solicitor  for  the  defendant  admitted  he  received,  and  said 
he  saw  no  objection  to  the  title  of  the  said  premises.  That 
the  plaintiff,  Henry  Goodwyn  the  younger,  hath  repeatedly 
since  the  said  first  day  of  January,  called  on  the  defendant 
and  his  attorney,  to  prevail  with  the  said  attorney  to  prepare 
the  conveyance  of  the  said  premises,  and  with  the  defendant 
to  pay  the  residue  of  the  said  purchase  money ;  but  the  defend- 
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ant  infonned  the  plaintiff^  Henry  Goodwyn  the  younger,  that         1774. 

he  had   desired  his  attorney  to  take  no  further  steps   in  the  goodwtn  v. 

business.     That  the  plaintiffs  being  desirous  to  have  the  said  Clark. 

purchase  completed,  and  the  said  articles  of  agreement  carried 

into  execution,  filed  their  bill  in   this  court   on  the  first  day 

of  this  instant  March,  as  by  the  Six'  Clerks*  certificate  appears, 

thereby  praying  that  the  defendant  might  specifically  perform 

the  said  agreement  on  his  part  (the  plaintiffs  being  ready  and 

willing,  and  by  their  said  bill  offering  to  perform  the  same  on 

their  part),  and  that  the  defendant  might  pay  unto  the  plaintiffs 

the  sum  of  2000^.,  being  the  remainder  of  his  said  purchase 

money,  with  interest  for  the  same,  from  the  said  first  day  of 

January  last.     That  the  plaintiff,  Henry  Goodwyn  the  younger, 

hath  been  informed  by  the  defendant,  that  he  the  defendant 

would  yery   shortly  leave  England,    and  go  to  the  Island  of 

St.  John's  in  America ;   and  the  said  plaintiff  has  seen  many 

preparations  making  for  the  defendant's  departure  from  England, 

and  the  captain  of  the  ship  in  which  the  defendant  had  taken 

his  passage  informed  the   said  plaintiff  that  he  would  sail  on 

or  about  the  15th  day  of  this  instant  March.     That  the  plaintiffs 

apprehend  and  believe  that  the  defendant's  leaving  this  kingdom, 

and  retiring  out  of  the  jurisdiction  of  this  Court,  will  be  a  very 

great  loss  and  prejudice  to  them,  as  they  are  advised  and  believe : 

and  that  it  will  be  out  of  their  power  by  any  means  without 

the  aid  of  this  Court,   to  compel  a  performance  of  the   said 

agreement,  or  obtain  payment  of  the  said  sum  of  2000/.,  the 

residue  of  the  said  purchase  money — It  is  thereupon  ordered  that 

a  writ  of  ne  exeat  regno  do  issue  against  the  defendant  Robert 

Clark,  until  the  said  defendant  shall  fiilly  answer  the  plaintiffs' 

bill,  and  this  Court  make  other  order  to  the  contrary :  and  that 

the  said  writ  be  marked  for  the  sum  of  300/. :  and  to  that  end 

it  is  ordered  that  the  said  writ  be  indorsed,  in  words  at  length, 

and  not  in  figures.— R^.  Lib.  A.  1773,  fol.  169. 

Dickens,  page  497,  gives  this  account  of  Goodwyn  v.  Clark. — 
Bill  to  have  a  specific  performance  of  an  agreement,  and  that  the 
defendant  might  pay  1900/.,  the  remainder  of  the  purchase 
money;  100/.  having  been  paid:  the  defendant  threatened 
to  go  abroad,  a  writ  of  ne  exeat  regno  was  granted,  to  be 
marked  in  the  sum  of  300/. 

In  the  margin  there  is  a  note  to  the  sum  of  300/. — "Why 
that  sum,  J.  D."  At  the  foot  there  is  the  following  note. — 
"The  above  case  was  cited  by  Mr.  Selwyn,  the  21st  of  June, 
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1774.  17B4.     JMom.  od  an  applicatioa  to  Lord  Thariow;  C,  for  a 

GooDwnrv       '^^  exeat  r^po  on  the  like  gronndsy  when  his  Lordship  put  this 

Clark.  qnesdon :    How  doth  it  appear  that  the  pbuntiff  can  make  a 

title?     And  although  he  go  abroad,  non  constat  he  hath  not 

property  here ;  and  in  what  som  am  I  to  order  the  writ  to  be 

indorsed  ?    Therefore  take  nothing  bj  the  motion. — J.  D." 

In  Boekm  t.  Wwid,  Tom.  &  Ross.  338,  Lord  Eldon  said,— 
"I  think  Dickens  most  have  misonderstood  Lord  Thnrlow  in 
that  case  [Anon.  21  Jane,  1784],  because  the  writ  is  granted 
with  analogj  to  bail  at  law ;  and  at  law  jon  nerer  ask  whether 
a  man  has  property  or  not,  bat  jon  make  him  gire  bail, 
learing  it  to  the  bail  to  inquire  whether  he  has  property  to 
indenmify  them.  Beades,  though  there  may  be  property  to 
answer  a  sequestration  now,  how  is  the  Court  to  know  that 
there  wifl  be  property  to  answer  it  when  the  sequestration 
issues." 

In  Boehm  t.  Wood^  in  pronouncing  judgment.  Lord  Eldon 
said, — ''  With  all  deference  to  Lord  Apsley,  that  case  of  Good^ 
wyn  T.  Clark  could  not  have  been  rightly  dedded.  The  Court 
was  bound  to  grant  the  writ  for  the  full  amount  of  the  purchase 
money,  or  it  had  no  right  to  grant  it  at  all." 

Sir  TTunmmi  Tatix>R  r.  Leitch. 

^■^rfjGS.  TnrRSDAY,  1st  August,  1765,  M.  R.— Richard  Taylor,  Mary 

— ^  Sadler  Taylor,  and  Jane  Taylor,  infants,  by  Paul  Morimer,  gentle- 

^*  Tbv  i?^  "■"'  ^^  ^^^  friend,  pUdntiffs ;  John  Leitch  and  George  Leach, 

fimts,  entitled  defendants.    Upon  consideration  had  by  the  Right  Honourable  the 

to  their  mo.  Master  of  the  Rolls  of  the  humble  petition  of  the  plaintiffs,  this 

against'^  of  ^J  preferred  to  his  Honour,  showing,  among  other  things,  that 

the  execntore—  jmje  Evans,  widow,  the  plaintiffs'  late  mother,  by  her  will,  dated 

tiuo^he  hsiT*  ^^  '^^  December,  1761,  bequeathed  unto  the  defendants  all  her 

ugned  an  ac-  ready  money,  goods,  chattels,  and  personal  estate,  upon  trust,  as 

amed  toJie  ^^^°  **  conveniently  might  be  to  sell  her  household  goods,  and 

cfaai^  with  all  other  her  personal  chattels,  and  collect  all  debts  owing  to  her, 

****  *'f^""f^  and  make  an  equal  division  of  the  same  amongst  the  petitioners, 

signed  to  leave  her  three  children,  when  they  severally  attidned  their  respective 

the  realm  and  ^^^  ^f  twentv-one  years,  and  until  that  time  to  lay  out,  or  im- 

reside  in  Scot-  ^           ^  •  *  '  .*    *u         ^^          •     i.                j          i     *l           n^ 

land,  or  else-  prove  at  mterest,  the  petitioners    shares,  and  apply  the  profits 

whm  out  of      thereby  arising,  or  any  part  of  the  principal  money  (if  such  in- 

ihcjonidiction.  ^^^^  y^  insufficient),  towards  the  maintenance  and  education  of 

the  petitioners,  or  in  placing  them  out  apprentice  ;  and  made  the 

defendants  executors,  in  trust,  of  her  said  will,  and  soon  after 
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died;  and  the  defendants,  in  April,  1762,  proved  the  said  will,         1765. 

and  they,  or  one  of  them,  have  received  the  greatest  part  of  the  xaylor  •. 

said  trust  money,  to  the  amount  of  several  thousand  pounds,  but  Lxitch. 

have  not  laid  out  any  part  thereof  in  trust  for  the  petitioners. 

That  the  defendants,  on  the  13th  of  July  last,  had  a  meeting 

together,  and  an  account  was  then  drawn  up  and  settled  between 

them,  and  signed  by  the  said  defendant  John  Leitch,  whereby  it 

appeared  that  the  said  defendant  Leitch  had  then  in  his  hands  a 

balance  of  640/.  14«.  9d.  of  the  said  trust  money,  belonging  to 

the  petitioners,  and  with  which  he  then  agreed  to  stand  charged, 

together  with  lawful  interest ;  and  the  defendant  Leitch  admitted 

also  that  he  had  then  in  his  hands  several  other  sums  arising  from 

the  said  testatrix's  estate,  and  that  he  had  made  use  of  these 

moneys  in  his  own  business  and  concerns,  and  was  unable  to 

raise  and  lay  out  the  same  agreeably  to  the  said  trust.    That 

to  avoid  payment  of  the  said  640/.  14«.  9d.,  and  investing  the 

same   for  the  petitioners'   benefit,   the   said   defendant  Leitch 

designs  to  leave  the  realm  of  England,  and  to  hve  and  reside 

in  Scotland,  or  elsewhere  out  of  the  jurisdiction  of  this  Court ; 

and  that  if  he  should  leave  the  realm  before  he  gives  security 

for  the  money  in  his  hands,  belonging  to  the  petitioners,  they 

will  be  in  great  danger  of  losing  the  same — as  by  affidavit  appeared. 

It  is  ordered  that  a  writ  of  ne  exeat  regno  do  issue  against  the 

said  defendant  John  Leitch  until  he  shall  answer  the  plaintifis*  bill 

and  further  order  of  this  Court ;  and  such  writ  is  to  be  marked 

in  the  sum  of  six  hundred  and  forty  pounds,  in  words  at  length, 

and  not  in  figures.— Reg.  Lib.  B.  1764,  fol.  353. 

Knight  v.  Watts.  „^^ , 

Hardwtcke, 
Tuesday,  3lst  October,  1749,  L.  C— John  Knight  and  Sarah  October,  1749. 

his  wife,  administratrix  of  Thomas  Newland,  deceased,  plaintiffs ;  ^^^  "^Tnt 

William  Watts,  defendant.     Upon  opening  of  the  matter  this  exeat  regno 

present  day  unto  this  Court  by  Mr.  Bicknell,  being  of  the  plain-  ^^^^^^^ 

tiffs'  counsel,  it  was  alleged  that  the  defendant  being  by  virtue  of  household 

some  deed  or  instrument  executed  by  the  plaintiffs  dated  the  gpodaandfur- 
^    .   1         i.  *      .1  1     .  1  .         .  .       ^  .      .1         .  .      mtureofthe 

first  day  of  April  last,  empowered  to  get  m  and  receive  the  estate  defendant  were 

and  effects  of  Thomas  Newland,  deceased,  the  said  Watts  got  jold,  andhis 
into  his  possession  several  mortgages,  bonds,  notes,  and  other  habited,  and 

that  he  had  ab- 
sconded,  and  that  his  agent  had  said,  that  unless  the  plaintiffs  would  take  a 
certain  assignment  [as  security],  and  give  the  defendant  a  discharge  for  all  the 
moneys  he  had  received,  he  would  immediately  go  abroad,  and  either  take  with 
him  the  deeds,  writings,  and  books  of  account  belonging  to  the  estate  of  which 
one  of  the  plaintifls  was  administratrix,  or  would  bum  and  destroy  the  same. 

VOL.  II.  S 
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1749.         securities,  amounting  to  upwards  of  500/.,  and  also  got  into  his 
Knight  v  possession  all  the  hooks  of  account,  deeds,  papere,  and  other 

Watts.  writings  helonging  to  the  said  Thomas  Newland  and  his  estate ; 

and  that  on  the  Uth  daj  of  August  last,  John  Knight  together 
with  three  of  the  creditors  of  the  said  Newland  apptied  to  the 
said  Watts  for  an  account  of  his  receipts  and  payments  in  relation 
to  the  said  trust,  which  the  said  Watts  refused  to  render ;  hot  at 
last  was  prevailed  upon  to  produce  his  books  of  receipts  and  pay- 
ments, whereby  it  appeared  that  the  said  Watts  had  received  the 
sum  of  489/.  2«.  7d.t  and  that  he  had  only  thereout  paid  the  sum 
of  84/.  17«. ;  whereupon  the  said  plaintiff  John  Knight  requested 
him  to  pay  the  sum  of  100/.  to  the  said  creditors,  on  which  the 
said  Watts  then  declared  that  he  had  not  so  much  money  by 
him,  but  if  the  said  creditors  would  call  on  him  by  that  day 
se'nnight  he  would  pay  the  same.  That  the  said  John  Knight 
together  with  the  said  creditors  went  to  the  house  of  the  said 
Watts  pursuant  to  the  said  appointment,  but  he  was  denied  being 
at  home.  That  the  said  John  Knight  by  himself  or  agent  caUed 
at  the  house  of  the  said  Watts  many  times,  but  has  not  been  able 
to  see  the  said  Watts  but  once  since  the  1 1th  of  August ;  and 
that  on  the  25th  day  of  September  last  all  the  houaehdid  goods 
and  furniture  of  the  said  Watts  were  sold,  and  the  house  is  now 
uninhabited;  and  the  said  Watts  has  absconded^  and  still  absconds, 
and  has  not  appeared  in  public  since  the  11th  of  August  last. 
That  the  said  John  Knight,  upon  inquiry  after  the  said  Watts, 
was  informed  that  one  Mr.  Bulcock  acted  as  an  agent  for  him, 
and  thereupon  the  said  John  Knight  and  his  solicitor  on  the 
2nd  of  this  instant  October,  applied  to  the  said  Mr.  Bulcock,  who 
informed  the  said  John  Knight,  that  unless  he  would  take  an  assign- 
ment of  two  houses,  which  the  said  Watts  pretends  he  is  entitled 
to  in  case  he  arrives  at  the  age  of  thirty,  and  give  the  said  Watts 
a  discharge  for  all  the  moneys  he  has  received  on  account  of 
the  said  Newland's  estate,  he  the  said  Watts  will  immediately  go 
abroad,  and  will  either  take  with  him  the  said  deeds,  writings, 
and  books  of  account  belonging  to  the  said  Newland's  estate,  or 
will  bum  and  destroy  the  same — as  by  affidavit  now  read  appears. 
To  be  relieved,  wherein  the  plaintiffiB  have  exhibited  their  bill  in 
this  Court  against  the  defendant,  as  by  the  Six  Clerks'  certificate 
appears.  And  therefore  it  was  prayed  that  a  writ  of  ne  exeat 
regno  may  be  awarded  against  the  defendant  until  the  said 
defendant  shall  fully  answer  the  plaintiffs'  bill,  and  this  Court 
make  other  order  to  the  contrary,  which  is  ordered  accordingly, 
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but  the  same  is  to  be  marked  for  the  sum  of  500/.  in  words  at 
length,  and  not  in  figures.— Reg.  lib.  A.  1749,  fbl.  5. 

D*  SwiGO  r.  Van  Affren.  co^i  of 

John  De  Swiffo  v.  Adrian  Fan  Affren,  defendant.     Whereas      Sw^lS-' 

matter  of  variance  hath  of  long  time  depended  in  this  Court  of         1557. 

Chaneery  between  the  said  John  de  Swigo  one  of  the  executors  of  DecreTnud 

the  last  will  and  testament  of  Baptiste  Boron,  deceased,  com-  order,  in  pur- 

pbunant,  and  the  said  Adrian  Van  Affren  defendant,  for  and  con-  ■"*"?  ®/ *" 
.  ,,,..  ,  .,,*.  ,  -  award  of  two 

cermng  a  certain  bed  of  crimson  velvet  with  the  furniture  thereof  Commissionert 

richly  embroidered,  which  bed  (as  it  is  alleged)  doth  now  remain  ^^  tbe  Court, 
at  the  city  of  Venice  in  the  hands  and  custody  of  one  Lawrence  tiff  should  de  * 
Aliprandeat — ^by  the  order  and  commandment  of  the  said  Adrian  J.»^«'  *<>  ^l»e  de- 
Van  Affren ;  and  forasmuch  as  the  same  Adrian  Van  Affren,  at  Venice  a*bed  of 
such  times  as  the  said  matter  was  heard  and  examined,  did  show  crimson  velvet, 
a  final  order,  award,  and  judgment,  touching  the  premises  made  ^broidered 
between  him  and  the  said  John  de  Swigo  by  Sir  Andrew  Judd  and  furniture  there- 
Sir  William  Turrell  [Tyrrell],  knights,  under  and  by  force  of  a  com-  J^;"|^J|J^ 
mission  to  them  out  of  the  said  Court  of  Chancery  directed  in  that  should  pay  to 

behalf— It  is  therefore  now  ordered,  adjudged,  and  decreed  that  the  *ll«  defendant 

. ,  ^     ,      ,  ,        ,.    ,  1      ,        .^^  .    .  all  money  due 

said  final  order,  award,  and  judgment,  so  by  the  said  Commissioners  by  force  of  the 

made,  shall  stand  and  remain  in  full  force  and  strength,  and  shall  *ward;  and  that 

be  good  and  effectual  to  all  intents  and  purposes  according  to  the  gedeaa  shoidd  ' 

tenor,  effect,  and  true  meaning  of  the  same.     And  whereas  the  issue  to  dis- 

said  John  de  Swigo  doth  allege  that  it  is-  not  plainly  expressed  in  ^^  ^i^t  ^^, 

the  said  award  where  the  said  bed  should  be  by  the  said  Adrian  num,  and  the 

delivered,  yet  forasmuch  as  upon  the  view  of  the  said  award  it  ^pon  tak^so 

appeareth  that  the  true  meaning  of  the  same  award  is  that  the  that  the  defend- 

said  bed  should  be  delivered  at  Venice,  and  that  it  cannot  other-  f?  ™*^^*^  *! 

.      ,  1  ^    1  ,       1  1      /.  1  ■,        hbcrty  to  travel 

Wise  be  construed  nor  intended  by  the  words  of  the  same  award —  out  of  the  realm 

It  is  therefore  further  ordered  and  decreed  that  the  said  Adrian  ^^  foreign 

Van  Affren  shall  deliver,  or  cause  to  be  delivered,  the  said  bed  wise  as  he 

with  the  furniture  of  the  same  «nto  the  said  John  de  Swigo,  or  to  J"*^^*^^® 

such  other  person  or  persons  as  he  the  same  Swigo  shall  name  panting  of  the 

and  appoint  for  the  receipt  thereof,  at  the  said  city  of  Venice  and  uud  writ. 

not  elsewhere,  unless  it  shall  be  otherwise  hereafter  between  the 

said  parties  agreed  ;  and  that  all  such  sums  of  money  as  are  due 

by  the  said  Swigo  to  the  said  Van  Affren  by  force  of  the  said 

award  shall  be  paid  in  manner  and  form  as  in  the  said  award  it  is 

mentioned  and  contained,  without  further  suit,  trouble  or  vexation 

in  that  behalf.    And  whereas  a  writ  of  ne  exeat  regnum  was 

granted  and  awarded  against  the  said  Adrian  at  the  suit  of  the 

s2 
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said  Swigo  directed  to  the  Sheriffs  of  London,  comTfumding  them 
bj  the  same  to  take  bonds  of  the  said  Adrian,  and  of  sureties 
with  him,  that  he  the  said  Adrian  should  not  depart  oat  of  this 
realm  without  a  special  leave  to  him  granted  in  that  behalf,  as  bj 
the  said  writ  it  doth  appear — It  is  now  ordered  that  a  writ  of 
supersedeas  be  directed  to  the  said  sheri£fs  to  diadiaige,  and 
ntterlj  to  make  Toid  as  well  the  said  writ  of  ne  exeat  regnnm 
as  also  the  bonds  thereupon  taken,  so  that  the  said  Adrian  from 
henceforward  shall  be  at  liberty  to  travel  out  of  this  said  realm 
into  foreign  parts  in  such  wise  as  he  might  have  done  befwe  the 
granting  and  awarding  of  the  said  writ,  anything  in  the  same 
contained  to  the  contrary  notwithstanding, — Beg.  Lib.  B.  c. 
4  &  5  Phil.  &  Mary,  fol.  84. 


1847. 


Memoranda. 


Mbmoranda. 

A  Return  of  all    A     RETURN    OF     ALL     MATTERS     DISPOSED    OF    IN    THE    COURT    OP 


Matters  dis- 
posed of  in  the 
Court  between 
November, 
1846,  and  No- 
vember,  1847. 


CHANCERY,     BETWEEN    THE    2ND    NOVEMBER,    1846,    AND    THE 
IST    NOVEMBER,    1847,    BOTH    INCLUSIVE. 


Lord  Chancellor     . 
Master  op  the  Rolls 
V.  C.  OF  England 
y.  C.  Knight  Bruce 

V.  C.  WlORAM  .  .  . 

Total  .  .  . 


1^ 

h 


\3Tkf 


410 

1084 

791 

482 

2904 


46 

650 

2054 

525 

350 

3625 


9 
108 
196 
352 
264 

929 


79 
336 
122 

92 

629 


2 

6 
24 
24 

9 

65 


270 
1253 
3696 
1816 
1197 

8232 
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TOTAL  OF  MATTEBS  DISPOSED  OP  IN  THE  COURT  IN  EACH  YEAR, 
FROM  1842  TO  1847,  BOTH  INCLUSIVE. 


1847. 


•1 

i 

1 

^ 

1842 

2717 

2840 

1664 

68 

36 

7325 

1843 

2583 

2715 

1481 

58 

36 

6873 

1844 

2996 

3037 

1473 

76 

57 

7639 

1845 

2773 

3254 

1449 

80 

28 

7584 

1846 

2879 

3423 

1282 

81 

60 

7725 

1847 

2904 

3625 

1558 

65 

80 

8232 

Mbmoranda. 

Total  of  Mat. 
ten  disposed  of 
in  the  Court  in 
each  year,  from 
1842  to  1847, 
both  inclusive. 


By  virtue  of  an  Act  passed  in  the  Eleventh  Year  of 
the  reign  of  Her  present  Majesty,  intituled,  *'An  Act 
to  abolish  the  Court  of  Review  in  Bankruptcy,  and  to 
make  Alterations  in  the  Jurisdiction  of  the  Courts  of 
Bankruptcy  and  Court  for  Relief  of  Insolvent  Debtors,'' 
[c.  102,]  I  do  hereby  appoint  that  all  the  Jurisdiction, 
powers,  authorities,  and  privileges  of  the  Court  of  Review 
in  Bankruptcy,  by  the  said  Act  abolished  [the  Act  took 
effect  from  the  15th  September],  shall,  henceforth  be 
exercised  and  enjoyed  by  the  Right  Honourable  Sir 
James  Wigram,  Knight,  one  of  the  Vice-Chancellors 
of  the  High  Court  of  Chancery,  until  further  order 
shall  be  made  in  that  behalf.  Dated  this  16th  day  of 
September,  1847. — Cottenhara,  C. 


16th  Septem- 
ber, 1847. 
Appointment  of 
the  Vice-Chan- 
cellor  Wig;ram 
to  exercise  the 
jurisdiction  of 
the  late  Court 
of  Review 
during  the  long 
vacation. 


By  virtue  of  an  Act  passed  in  the  Eleventh  Year  of  2nd  November 

the  Reign  of  Her  present   Majesty,  intituled,  "  An  Act  pointment, 

under  which 
the  Yice-Chancellor  Knight  Bruce  exercises 
the  jurisdiction  of  the  late  Court  of  Review 
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1847.  to  abolish  the  Court  of  Review  in  Bankruptcy,  and  to 
Memoranda,  make  Alterations  in  the  Jurisdiction  of  the  Courts  of 
Bankruptcy,  and  Court  for  Relief  of  Insolvent  Debtors,"" 
I  do  hereby  appoint  that  all  the  jurisdiction,  powers, 
authorities,  and  privileges  of  the  Court  of  Review  in 
Bankruptcy,  by  the  said  Act  abolished,  shall  henceforth 
be  exercised  and  enjoyed  by  the  Right  Honourable  Sir 
James  Lewis  Knight  Bruce,  one  of  the  Vice-Chancellors 
of  the  High  Court  of  Chancery,  until  further  order  shall 
be  made  in  that  behalf.  Dated  this  2nd  day  of  November, 
1847.— Cottenham,  C. 


Parliamentary       PABLIAMENTARY  PAPERS   RELATIVE  TO  THE  COURT  OP  CHANCERY, 
Papers  relative  PRINTED  SINCE  THE   7TH  JULY,  1846. 

to  the  Court  of 

Chancery,  ^   Return  from  the  Accountant-General  of  the  Hiffh 

pnnted  since        r-*  ^t 

the  7th  July,      Court  of  Chancery,  pursuant  to  the  63rd  Section  of  an 
^^*^'  Act    passed  in  the    Fifth  Year  of  the  Reign  of  Her 

Majesty  Queen  Victoria,  intituled,  ''An  Act  to  make 
further  Provisions  for  the  Administration  of  Justice  **  [c.  6], 
showing  the  state  of  the  several  funds  in  his  name,  called, 
"The  Suitors'  Fund,''  and  "The  Sm'tors*  Fee  Fund,''  and 
the  charges  upon  the  same  respectively. — House  of  Com- 
mons, 28th  January,  1847. 

A  Return  "  of  the  number  of  attendable  warrants  granted 
by  each  of  the  Taxing  Masters  of  the  Court  of  Chancery 
for  the  Taxation  of  Costs,  each  day,  within  the  fourth 
year  of  his  appointment;  distinguishing  the  warrants  to 
justify  Attendances,  and  the  number  of  Bills  of  Costs, 
and  the  Amount  and  Rate  of  the  Per-centage  on  the 
Taxation  thereof  paid  thereon  during  that  year,  and  the 
sums  received  by  him  for  warrants  granted,  and  for 
copies  of  Bills  of  Costs,  and  for  Reports  or  Certificates, 
or  otherwise,  during  that  period.'' — A  Return  "of  the 
Total  Amount  of  the  sums  received  by  each  of  the  Taxing 
Masters  of  the  Court  of  Chancery  (paid  out  of  the  Suitors' 
Fee  Fund),  both  for  Salary  and  Compensation,  since  the 
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passing  of  the  Act  5  &  6  Vict.  c.  103,  distinguishing  the        W47. 
sums  paid  to  each  person,  and  the  names  of  the  persons."  Mbmoaanda. 
— House  of  Commons,  20th  April,  1847. 

A  lleturn  **  of  the  total  number  of  attendable  warrants 
granted  by  each  of  the  Masters  in  Ordinary  of  the  High 
Court  of  Chancery  in  England,  on  each  day  of  the  year,  com- 
mencing from  and  including  the  first  day  of  Easter  Terra, 
1846,  and  ending  on  the  last  day  of  Hilary  Vacation, 
1847;  showing  how  many  of  such  attendable  warrants 
were  attended  before  each  of  the  said  Masters,  and  how 
many  thereof  were  attended  before  ihe  Clerk  of  each 
of  the  said  Masters,  on  each  of  the  days  within  the  said 
year.'* — House  of  Commons,  llth  and  18th  May,  1847. 

A  Return  "  of  aU  stocks  and  securities  standing  in  the 
name  of  the  Accountant-Oeneral  of  the  Court  of  Chancery, 
and  of  all  moneys  standing  in  the  name  of  the  said  Account- 
ant General,  on  the  1st  June,  1847.^^ — House  of  Lords, 
8th  July,  1847. 

Total  Stock,  and  Securities,  1st  June,  1847,  50,971,207/. 

4*.  Irf. 
Moneys  standing  in  the  name  of  the  Accountant-General, 

on  the  Ist  June,  1847,  1,433,337/.  14«.  \M. 

Report  from  the  Select  Committee  on  Fees  in  Courts  of 
Law  and  Equity ;  together  with  the  Minutes  of  Evidence, 
Appendix  and  Index.— House  of  Commons,  9th  July, 
1847. 

Abstract  of  Returns  (so  far  as  relates  to  the  Superior 
Courts  of  Law  and  Equity,  the  Bankruptcy  Courts,  and 
the  High  Court  of  Admiralty).  1.  ''  The  description  and 
amount  of  the  several  fees  legally  demandable  during  the 
year  ending  the  5th  day  of  April,  1846,  in  every  court 
throughout  England  and  Wales,  of  Law  or  of  Equity ,^^  &c. 

2.  ^'  The  aggregate  amount  received  in  each  of  the  said 
Courts  in  respect  of  the  said  fees  in  the  year  aforesaid/* 

3.  ^*  By  whom  such  fees  are  received  in  each  of  the  said 
Courts,''  4.  "  To  whom  the  fees  received  in  each  of  the 
said  Courts  are  payable,  and  the  manner  in  which  the  fees 


264  REPORTS  IN  CHANCERY, 

1847—8.  ^  80  received  in  the  year  aforesaid  have  actually  been  applied.'" 
Mbmoranda.  5.  ^*  The  amount  of  such  fees,  if  any,  paid  into  the  Con- 
solidated Fund,  and  from  v^hat  source.^  6.  **'  The  amoont, 
if  any,  paid  out  of  the  Consolidated  Fund  in  aid  of  the 
expenses  of  such  Courts  respectively,  and  to  what  officers.** 
7.  ^^  The  sums  received  by  all  judges,  officers,  and  aeirants, 
and  other  persons  acting  in  any  official  capacity  in  any  ot 
the  said  Courts ;  distinguishing  how  much  of  the  sum  so 
received  by  each  of  the  said  persons  consists  of  salary,  and 
how  much  of  fees,  and  by  whom,  and  out  of  what  fund  such 
salary  or  fees  are  payable.'*^ — House  of  Commons,  16th 
July,  1847. 

A  Return ''  of  the  number  of  attendable  warrants  granted 
by  each  of  the  Taxing  Masters  and  late  Taxing  Masters  of 
the  Court  of  Chancery,  for  the  taxation  of  costs  each  day, 
within  the  fifth  year  of  his  appointment ;  distinguishing 
the  warrants  to  justify  attendances,  and  the  number  of 
bills  of  costs,  and  the  amount  and  rate  of  the  per  centage 
on  the  taxation  thereof  paid  thereon  during  that  year,  and 
the  sums  received  by  him  for  warrants  granted,  and  for 
copies  of  bills  of  costs  and  for  reports  or  certificates  or 
otherwise,  during  that  period  ^  A  Return  "  of  the  total 
amount  of  the  sums  received  by  each  of  the  Taxing  Masters 
and  late  Taxing  Masters  of  the  Court  of  Chancery  (paid 
out  of  the  Suitors'  Fee  Fund),  both  for  salary  and  com- 
pensation since  the  passing  of  the  Act  5  &  6  Vict.  c.  103, 
distinguishing  the  sums  paid  to  each  person,  and  the  names 
of  the  persons/' — House  of  Commons,  4th  February,  1848. 

A  Return  from  the  Accountant-Oeneral  of  the  High 
Court  of  Chancery,  pursuant  to  the  63rd  Section  of  an  Act 
passed  in  the  fifth  year  of  the  Reign  of  Her  Majesty  Queen 
Victoria,  intituled,  ^*  An  Act  to  make  further  provisions  for 
the  Administration  of  Justice^[c.5],  showing  the  state  t>f  the 
several  funds  in  his  name,  called  '^  The  Suitors^  Fund,"  and 
*^  The  Suitors^  Fee  Fund,''  and  the  charges  upon  the  same 
respectively. — House  of  Commons,  8th  February,  1848. 

Returns  *^  of  the  respective  ages  of  the  Clerk  of  Inrol- 
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ments,  and  of  the  Four  Clerks  of  Records  and  Writs,  of  18^8^ 
the  High  Court  of  Chancery  in  England ;  and  also  of  the  Mucobanda. 
total  amount  received  by  each  of  them,  such  Clerk  of 
Enrolments,  and  such  Clerks  of  Records  and  Writs,  since 
the  passing  of  the  Act  5  &  6  Vict.  c.  103,  both  for  salary 
and  compensation  under  that  Act ;  and  also  of  the  total 
amount  of  compensation^  received  by  any  of  the  before- 
mentioned  officers  under  any  other  Act  or  Acts  of  Par- 
liament, as  late  an  Examiner,  or  late  Clerk  to  an  Examiner 
of  the  said  Court,  or  otherwise  in  any  other  character, 
and  paid  out  of  any  funds  of  the  suitors  of  the  said  Court ; 
and  also  of  the  total  amount  received  by  any  of  the  said 
officers  as  poundage,  or  in  respect  of  the  income  or  any 
other  tax  imposed  upon  payments  made  out  of  any  of 
such  funds,  distinguishing  the  sums  received  by  each 
such  person  on  each  of  such  accounts,  and  giving  his 
name."  And  '*  of  the  names  and  respective  ages  of  the 
late  Six  Clerks  who  are  still  living,  and  entitled  to  com- 
pensation under  the  aforesaid  Act  of  the  5  b  6  Vict, 
c.  103,  with  the  amount  of  the  compensation  to  each  of 
them.*" — House  of  Commons,  11th  February,  1848. 

First  Report  from  the  Select  Committee  on  Fees  in 
Courts  of  Law  and  Equity,  together  with  the  Minutes  of 
Evidence  and  Appendix. — House  of  Commons,  8th  March, 
1848. 

A  Return  *'  of  the  total  number  of  attendable  warrants 
granted  by  each  of  the  Taxing  Masters  of  the  High  Court 
of  Chancery  in  England,  on  each  day  in  Hilary  Term, 
1848,  and  the  most  remote  day  or  period  at  which  any 
such  warrant  granted  on  each  and  every  of  such  days,  is  or 
was  returnable."^ — House  of  Commons,  16th  March,  1848. 


The  causes  set  down  before  the  Master  of  the  Rolls,  General  Order 

which  were  ready  for  hearing,  having  been  all  disposed  of  i847,for^tratt8. 

before  the  end  of  the  first  week  in  Michaelmas  Term,  ^^^'chMai 

twenty  causes  were  transferred  from  the  Book  of  Causes  tor's  Book  of 

of  the  Lord  Chancellor,  to   that  of  the   Master  of  the  of  the  Master 

oftheRoUs. 
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1847.  Rolls,  by  virtue  of  the  following  General  Order.  They 
MsMoaAMDA.  were  taken  from  the  paper  of  the  Vice-Chancellor  of 
England.— Friday,  12th  November,  1847.  Whereas 
from  the  present  state  of  the  business  before  the  Master 
of  the  Rolls  and  Lord  Chancellor,  respectively,  it  is 
expedient  that  a  portion  of  the  causes  set  down  to  be 
heard  before  the  Lord  Chancellor,  should  be  transferred 
to  the  Master  of  the  Rolls^  Book  of  Causes  for  hearing : 
Now  we  do  hereby  order  that  the  several  causes  set 
forth  in  the  Schedule  hereunto  subjoined,  be  accordingly 
transferred  from  the  Book  of  Causes  of  the  Lord  Chan- 
cellor (a),  to  that  of  the  Master  of  the  Rolls :  And  we 
do  further  order  that  the  causes  so  to  be  transferred 
(although  the  bills  therein  may  have  been  marked  for 
the  Lord  Chancellor  under  the  Orders  of  the  Court  of 
the  5th  May,  1837,  and  notwithstanding  any  decrees  or 
orders  therein  made,)  shall  hereafter  be  considered  and 
taken  as  causes  regularly  marked  for  the  Master  of  the 
Rolls,  and  be  subject  to  the  same  regulations  as  all 
causes  marked  for  the  Master  of  the  Rolls  are  subject 
to  by  the  same  Orders:  Provided  nevertheless,  that  no 
decree,  or  order,  made  in  any  such  causes,  shall  be  varied 
or  reversed,  otherwise  than  by  the  Lord  Chancellor  himself, 
and  this  order  is  to  be  drawn  up  and  entered  with  the 
Registrar. — [The  Schedule  was  here  inserted,  containing 
the  names  of  twenty  causes.] — Cottenham,  C. ;  Langdale, 
M.  R.  (6) 

(a)  The  Acts  creating  the  Vice-  Chancellor.    Hence,  too,  it  is  that 

Chancellors  [53  Geo.  III.  c.  24,  all  petitions  presented  in  causes 

and  6  Vict.  c.  5]  give  them  power  and  matters  marked  for  the  Courts 

to    hear    and    determine    such  of  the  different  Vice-Chancellors 

causes,  matters,  and  things  only,  are,  nevertheless,  addressed  to  the 

as  the  Lord  Chancellor  shall  from  Lord  Chancellor,  and  answered 

time  to  time  direct.     Hence  it  is  by  his  Lordship's  principal  se- 

that  the  Cause  Book  of  a  Vice-  cretary. 

Chancellor  is  strictly  (as  the  Ian-  {b)  There  was,  on  the  23rd  Feb- 

guage    of   the    foregoing    order  ruary,  1842,  a  general  order  for  the 

shows)  the  Cause  Book  of  the  Lord  re-transfer  of  certain  causes  to  the 
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In  January,  causes  were  transferred  from  the  paper         1848. 


of  the  Vioe-Chancellor  of  En^and,  to  the  paper  of  Vice-  mbmoranda. 
Chancellor  Wigram. 


Other  tFuufer 
of  caoaea. 


Book  of  Causes  of  the  Master  of  the 
Rolls,  which  had  been  transferred 
to  the  Book  of  Causes  of  the  Lord 
Chancellor  pursuant  to  a  general 
order  of  the  19th  of  the  same 
month.— See  2  Sanders'  Ord.  904. 
But  the  present  is  the  first  instance 
of  a  General  Order  for  the  transfer 
firom  the  Book  of  Causes  of  the 
Lord  Chancellor  to  that  of  the 
Master  of  the  Rolls  of  causes  ori- 
ginally set  down  to  be  heard  be- 
fore the  Lord  Chancellor,  or  before 
a  Vice-Chancellor,  by  the  direc- 
tion, expressed  or  implied,  of  the 
Lord  Chancellor.  When  indeed 
Lord  Brougham  was  Chancellor, 
and  Sir  John  Leach  was  Master 
of  the  Rolls,  the  Rolls  paper  being 
clear,  and  that  of  the  Vice-Chan- 
cellor  greatly  incumbered,  there 
was  an  attempt  to  effect  a  trans- 
fer. The  attempt  was  unsuccess- 
ful for  a  reason  which  the  public 
would  now  be  slow  to  believe. 
It  was  made  by  Sir  John  Leach 
himself,  and  the  opposition  did 
not  come  from  Lord  Brougham. 
Some  ludicrous  circumstances  at- 
tended it,  which  eyen  yet  are  oc- 
casionally a  topic  of  professional 
gossip. 


Although  the  present  is  the 
first  instance  of  a  General  Order 
for  the  transfer  from  the  Lord 
Chancellor's  Book  of  Causes  to 
that  of  the  Master  of  the  Rolls,  of 
causes  originally  set  down  to  be 
heard  before  the  Lord  Chancellor, 
or  before  a  Vice-Chancellor,  by 


the  direction,  ezpressedor  implied, 
of  the  Lord  Chancellor ;  yet  there 
is  a  remarkable  instance  in  Lord 
Harcourt's  time  of  an  amalgama- 
tion of  the  two  Cause  Papers — 
that  of  the  Lord  Chancellor  and 
that  of  the  Master  of  the  Rolls — 
as  the  ensuing  extract  from  "The 
Discourse  of  the  Judicial  Autho- 
rity of  the  Master  of  the  Rolls," 
pages  153-4,  2nd  edition,  will 
show.  The  practitioner,  for  whom 
matters  of  this  sort  may  chance 
to  possess  any  interest,  before  he 
reads  the  extract  had  better  refer 
to  the  General  Order  of  May, 
1712,  printed  in  the  note,  vol.  i. 
page  453,  of  the  present  work : — 
''My  Lord  Chancellor  Harcourt 
— ^having  cleared  his  paper  of 
causes,  and  finding  an  arrear  of 
two  or  three  hundred  in  that  of 
the  Master  of  the  Rolls--ordered 
some  of  those  causes  to  be  trans- 
ferred to  his  own  Paper,  but  left 
in  the  Rolls  paper  such  causes  as 
stood  early  or  were  likely  to  be 
heard  in  a  reasonable  time  by  the 
Master  of  the  Rolls,  and  in  his 
Order  gave  the  want  of  causes  to  be 
heard  by  himself  as  a  reason  for 
it.  After  these  causes  were  trans- 
ferred to  the  Chancellor's  paper, 
the  Master  of  the  RoUs  was  not 
excluded  from  hearing  them  in 
his  absence,  but  in  fact  heard 
several  of  them.  And,  after  all, 
this  affair  ended  in  making  out 
one  paper,  which  contained  all 
the  transferred  causes,  and  all 
those  which  remained  in  the  RoUs 
paper,  and  likewise  all  the  causes 
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1847. 

^  /        -■ 

Mbmoeanda. 

Illness  of  the 
Lord  Chancel- 
lor. 


Upon  the  19th  of  November,  the  members  of  the  Equity 
Bar,  Whig,  Conservative,  and  Radical,  were  struck  with 
dismay  by  the  intelligence  of  the  sudden  and  (as  it  was 
said)  serious  illness  of  the  Lord  Chancellor — a  dismay 
augmented  in  no  small  degree  by  the  doubt  entertained  of 
the  fitness  of  almost  all  those  from  whom  it  was  likely  that 
his  successor  would  be  chosen  (a),  and  equaUed  only  by 
the  joy  and  satisfaction  felt  by  all  persons  connected 
with  the  Court  of  Chancery  at  his  Lordship's  con- 
valescence. His  Lordship  did  not  attend  the  Court 
from  18th  November,  until  the  first  day  of  Hilary  Term. 
Very  early  in  Michaelmas  Term  all  the  appeals  set  down 
during  the  preceding  Long  Vacation  had  been  heard,  and 
the  Chancellor's  temporary  absence  was  therefore  produc- 
tive of  no  inconvenience  as  respected  the  suitors. 


set  down  origiDally  before  the 
Chancellor;  and  that  paper  waa 
carried  to  Westminster  in  the 
morning,  and  some  of  the  causes 
were  heard  there  either  by  the 
Chancellor  or  the  Master  of  the 
Rolls,  as  they  happened  to  sit; 
and  in  the  afternoon  that  paper 
was  brought  to  the  Rolls,  and 
there  the  Master  of  the  Rolls 
heard  others  of  them;  and  by 
these  means  all  the  causes  in 
Court  were  despatched." 

(a)  Lord  Campbell  has  described 
the  "consternation"  which  per* 
vaded  "Westminster  Hall"  on 
the  actual  appointment  of  an  in- 
competent Chancellor.  His  lan- 
guage, with  little  variation,  will 
best  describe  the  "consternation" 
which  pervaded  "Lincoln's  Inn 
Hall "  on  the  rumour  of  the  pos- 
sibility only  of  such  an  occur- 
rence. "Considering  that  the 
Great  Seal  had  now  been  held 


for  [more  than  two  centuries, 
with  rare  exceptions],  by  eminent 
lawyers,  who  had  established  a 
procedure  and  laid  down  rules 
which  were  well  understood,  and 
had  been  steadily  adhered  to,  the 
prospect  must  have  been  very 
alarming  of  practising  before  a 
Chancellor,  who,  when  appointed, 
could  hardly  know  the  distinction 
between  [an  original  bill  in  the 
nature  of  a  bill  of  revivor,  and  an 
original  bill  in  the  nature  of  a 
supplemental  bill;  or  between  a 
bill  of  review  and  a  bill  in  the  na- 
ture of  a  bill  of  review] ;  for  surely 
no  greater  misfortune  can  befall 
an  advocate  than  to  lose  a  con- 
summate judge,  whose  decisions 
might  be  confidently  anticipated 
by  the  initiated,  and  to  be  obliged 
to  practise  under  an  incompetent 
successor,  before  whom  no  case  is 
safe  and  no  case  is  desperate." 
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In  the  Memoranda  appended  to  the  Number  of  the  1847—8, 
present  work,  which  was  published  in  October  hist,  it  Mbmokamda. 
is  stated  that  the  Cause  Book  of  the  Vice-Chancellor  State  of  buti. 
of  England,  was  said  to  be  exhausted  at  the  end  of 
the  month  of  July  last — but  that  from  peculiar  circum- 
stances which  it  was  not  expedient  then  to  discuss,  it 
was  difficult  to  ascertain  the  real  state  of  business  in 
his  Honour^s  court — that  were  however  business  allowed 
to  proceed  there  as  in  the  courts  of  the  Master  of  the 
Rolls  and  the  other  Vice-Chancellors,  it  was  certain  that 
when  the  holidays  began  there  would  have  been  no  arrear 
of  any  kind  —  that  for  reasons  sufficiently  notorious, 
one-third  of  Trinity  Term  was  entirely  lost,  and  sub- 
sequently the  waste  of  time  exceeded  even  that  large 
proportion — and  that  it  was  understood  that  several  heavy 
causes  had  been  adjourned  to  Michaelmas  Term,  and 
that  there  was  a  considerable  arrear  of  motions. — Who- 
ever may  have  understood,  as  it  is  there  stated,  that 
several  heavy  causes  had  been  adjourned  to  Michaelmas 
Term,  and  that  there  was  a  considerable  arrear  of  motions 
—the  practitioner  who  noted  the  proceedings  in  the 
Vice-Chancellor  of  England's  Court  during  Michaelmas 
Term,  and  the  sittings  after  that  Term,  is  aware  that 
such  understanding  was  correct. 

The  numbers  of  matters  set  down  for  hearing  in  the  dif- 
ferent branches  of  the  Court,  for  the  sittings  previous  to 
Easter  Term,  and  for  Easter  Term,  are  according  to  the 
printed  lists,  as  follows: — Lord  Chancellor,  35  Appeals; 
Master  of  the  Rolls,  49  Rehearings,  Pleas,  Demurrers, 
Causes,  Exceptions,  and  Further  Directions;  Vice-Chan- 
cellor of  England,  93  Pleas,  Demurrers,  Causes,  Exceptions, 
and  Further  Directions;  Vice-Chancellor  Knight  Bruce, 
33  Demurrers,  Objections,  Causes,  Further  Directions, 
and  Exceptions ;  Vice-Chancellor  Wigram,  28  Demurrers, 
Causes,  Further  Directions,  and  Exceptions. 
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1847—8.  Parliament  met  for  the  despatch  of  busineas  on  the  iSth 

Mbmokanda.    of  November  last,  but  the  Lord  Chancellor  did  not  sit  in  the 

Sittings  of  the    House  of  Lords  for  the  hearing  of  appeals  before  the  iOth 

of  February.     The  days  of  his  Lordship's  sitting  there  are 

Mondays,  Tuesdays,  and  Thursdays;   and  in  Chancery, 

Wednesdays,  Fridays,  and  Saturdays.     The  Master  of  the 

Rolls  sat  as  a  Member  of  the  Judicial  Committee  of  the 

Privy  Council  eleven  days  in  the  month  of  December, 

and  fifteen  days  in  the  month  of  February.     The  sittings 

of  the  Court  after  Michaelmas  Term  began  the  Ist  day 

of  December,  and  continued  till  the  23rd  day  of  December, 

both  inclusive.     The  sittings  of  the  Court  after   Hilary 

Term   commenced  the   8th  of  February,  and  continued 

until  the  29th  of  March,  both  inclusive. 

Easter  week  Easter  week  falling  within  Easter  Term,  the  ensuing 

StII^?     Order,  fixing  the  days  on  which  Easter  Vacation  shall 

Order  fixing       commence  and  terminate,  was  issued  under  the  provisions 

which  the         of  the  8th  of  the  General  Orders  of  May,  1845 — Friday, 

SSuo^**'''"  ^^«  ^^^^  ^*y  ^f  March,  in  the  eleventh  year  of  the  reign 

menceand         of  Her  Majesty  Queen  Victoria,  1848.— Whereas  by  the 

1st  Article  of  the  8th  of  the  General  Orders  of  this  Court, 

of  the  8th  day  of  May,  1845,  it  is  provided  that  the 

Easter  Vacation  is  to  commence  and  terminate  on  such 

days  as  the   Lord  Chancellor  shall  every  year  specially 

direct. — And  whereas   Easter  week,  or  a  period  equal 

thereto,  has  usually  been  observed  as  a  vacation  in  the 

several  offices  of  this  court ;  and  whereas  Easter  week  will 

in  the  present  year  fall  within  Easter  Term,  his  Lordship 

doth  order  that  the  Easter  Vacation  for  the  present  year  do 

commence  on  Thursday  the  30th  day  of  March,  instant, 

and  terminate  on  Saturday  the  8th  day  of  April  next,  and 

that  this  order  be  entered  with  the  Registrar,  and  set  up  in 

the  several  offices  of  this  court. — R.  O.  Walker,  Registrar. 

The  sittings  will  therefore  be  resumed  at  Lincoln'^s  Inn 

Hall,  on  Monday  the  10th  day  of  April,  being  five  days 

before  the  commencement  of  term. 
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Order  for  transfer  to  a  new  Master  in  Ordinary,  of 
all  causes  and  other  matters  referred  to  a  deceased 
Master  in  Ordinary,  and  of  all  books,  papers,  deeds, 
writings  and  accounts,  concerning  the  said  causes  and  other 
matters  referred  to  the  deceased  Master  in  Ordinary. — 
The  ensuing  Order  is  here  inserted  in  conformity  with 
the  author^s  plan,  it  being  tlie  first  of  the  kind  made 
since  the  7th  of  July,  184>6,  the  period  at  which  the 
present  work  commences. — Monday,  20th  December,  1847. 
Order  of  Court. — Whereas  William  Henry  Tinney,  Esq., 
has  by  letters  patent,  under  the  Great  Seal  of  Great 
Britain,  bearing  date  the  20th  December,  instant,  been 
appointed  one  of  the  Masters  in  Ordinary  of  the  High 
Court  of  Chancery,  in  the  room  of  Samuel  Duckworth, 
Esq.,  deceased  (a)  :  And  whereas  the  said  William  Henry 


1847. 


Form  or  («)  By  the  l6th  sectioB  of  the 
^^J^  3rd  and  4th  WUL  IV.  c.  94  [An 
a  Muter  in  Act  for  the  Regulation  of  the 
Ordinary.  Proceedings  and  Practice  of  cer- 
tain Offices  of  the  High  Court 
of  Chancery  in  England],  it  is 
enacted,  that  the  appointment  of 
all  Masters  in  Ordinary  of  the 
High  Coart  of  Chancery,  other 
than  the  Accountant -General  of 
the  said  Court,  shall  he  vested  in 
his  Majesty,  his  heirs  and  suc- 
cessors, and  that  such  Master 
•hall  hereafter  he  appointed  by 
letters  patent  under  the  Great 
Seal  of  Great  Britain,  and  shall 
take  the  usual  oaths  before  the 
Lord  Chancellor  in  like  manner 
as  such  oaths  have  bean  hereto- 
fore administered. 

In  the  old  "Treatise  of  the 
Maisters  of  the  Chauncerie"  it 
is  said,  that  the  manner  of  their 
creation  had  been  at  several  times 
in  sundry  sorts — that  in  ancient 
times  the  office  was  sometimca 
granted  from  the  king,  but  that 


MSMOaANDA. 

Order  for 
transfer  to  a 
new  Master  in 
Ordinary  of  all 
causes  and 
other  matters 
referred  to  a 
deceased  Mas- 
ter in  Ordinary, 
and  of  all 
booka,  papers, 
deeds,  writings, 
and  accounts 
concerning  the 
causes  and 
other  matters 
referred  to  the 
deceased  Mas- 
ter in  Ordinary. 


in  the  time  of  Edward  IV.  this 
seems  to  have  grown  out  of  use 
and  remembrance — that  the  Mas- 
ters were  then  to  be  admitted  by 
the  Court  and  sworn,  and  in  this 
sort  it  had  ever  since  continued. — 
Although  the  author  of  the  trea- 
tise wrote  as  far  back  as  the  reign 
of  Elizabeth,  the  manner  of  the 
creation  of  the  Masters  in  Ordi- 
nary still  continued  as  it  was  in 
the  reign  of  Edward  IV.  until  the 
passing  of  the  Act  cited  above. 

The  author  of  the  treatise  gives 
the  form  of  the  creation,  with  the 
suggestion  of  a  quaint  reason  for  it. 
— **  No  we  in  the  verie  forme  of  the 
creation,  namelie  in  the  putting  on 
of  acappe,  there  is  a  representation 
of antiquitie  and  mastership  not  un- 
like the  usuaige  amongest  the  Ro- 
maines,  when  men  were  made  citi- 
zens of  Rome.  And  as  amongest 
them  a  cappe  was  the  badge  or  token 
of  the  freedome  of  that  citie,  so  in 
former  times  those  were  admitted 
into  the  number  of  the  maisters 
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Tinney,  Esq.,  hath  this  day  taken  the  usual  oaths  before 
the  Right  Honourable  Charles  Christopher,  Lord  Cot- 
tenham,  Lord  High  Chancellor  of  Great  Britain,  in  like 


that  had  bene  brought  up  and  in- 
structed  in  the  courte  from  ther 
youthe,aud  that  by  the  advisement 
and  consent  of  the  king's  coun- 
saile  in  chauncerie."  In  the  mar- 
gin  of  this  passage  it  is  added — 
"  It  is  now  beste  to  remember  that 
the  doctors  in  the  Universities 
doe  use  this  manner  in  thur  crea- 
tion, and  Maister  is  as  much  as 
Doctor  in  our  Universities." 

The  Registrar's  Book  has  per- 
petuated one  instance  of  this  man- 
ner of  creating  a  Master  in  Ordi- 
nary, which  occurred  not  many 
years  before  the  *'  Treatise  of  the 
Maisters  in  Cbauncerie"  was 
written  (it  was  written  between 
May,  1596,  when  Sir  Thomas 
Egerton  first  received  the  Great 
Seal,  and  July,  1603,  when  he 
was  created  Baron  of  EUesmere). 
The  ensuing  extract  from  the  Re- 
gistrar's Book  was  made  several 
years  ago.  Lord  Campbell  ap- 
pears to  have  possessed  a  similar 
extract,  and  he  has  published  part 
of  it,  observing  that  the  ceremony 
of  installing  a  Master  is  one  which 
the  "dancing  Chancellor"  must 
have  performed  with  peculiar 
grace.  Lord  Campbell  subse- 
quently says,  that  a  bat  being 
substituted  for  a  cap,  the  cere- 
mony remained  down  to  Lord 
Brougham's  time. 

29  Elizabeth,  16  May,  1587— 
This  present  daye  Richard  Swale, 
gent..  Doctor  of  the  Cjrvyle  Law, 
was  placed  as  a  Master  of  the 
Chauncerye  in  Ordenarye  in  the 
room  of  Mr.  Doctor  Barkeley, 


deceased,  who  was  an  ordinarye 
Master  of  the  Chauncerye,*  by 
the  Right  Honourable  Sir  Chris- 
topher Hatton,  Knight,  Lord 
Chauncellor  of  Inglande.  And 
his  Lordship  did  put  on  the  said 
Mr.  Swale's  cappe,  he,  Mr.  Swale, 

*  This  is  the  Doctor  Barkeley,  whose 
indiscreet  leal  deprived  the  3iaaten  in 
Chancery  of  the  precedence  formerly, 
aa  it  is  saidp  enjoyed  by  them  over  the 
King's  Sexgeant,  the  Attomej-Qene- 
ral,  and  the  Solicitor-Qeneral.    The 
story  is  told  in  the  Treatise  of  the 
"MaisterslnOhannoeiy."  The  author 
of  that  tract,  after  observing  toaching 
their  place  and  dignity  in  respect  of 
other  officers,  the  same  had  of  late 
years  been  yery  mach  and  dispropor^ 
tionably  abated,  adds,  that  it  was 
chiefly  upon  this  occasion.    He  then 
proceeds  thns  :  "  Poctor  Barkeley,  a 
maister  of  the  chauncery,  m  the  18th 
of  the  qnene,  sitting  in  the  parliament 
howae  aa  the  manner  is,  upon  occasion 
of  apeeche  amongst  the  lords  of  cer^ 
taine  officera  to  hare  certaine  priri- 
ledgea,  without  aakinge  leare  got  up 
and  entred  into  a  apeeche  of  desiringe 
that  the  maistera  of  the  chauncerie 
might   alaoe   bee  compriaed  in  the 
aayed  pririledge  then  one  f oote ;  which 
requeate  came  aoe  unaeaaonably,  and 
waa  ao  inconaideratelie   propounded 
by  the  aaid  doctor,  aa  the  lords  in 
generall  tooke  offence  thereat;  and 
amongeat  the  reat  aome  of  great  au- 
thoritie  aayed,  that  whUeat  the  quenes 
learned  counseU  were  silent,  it  were 
great  presumption  in  h]m,beinge  one 
inferior  to  them,  to  bee  aoe  buaie :  aoe 
aa  upon  thia  the  next  day,  the  aer- 
jant,  attumie,  and  aoUicitor,  tooke 
place  abore  the  maistera  of  the  chaun- 
cery there,  which  before  time  had 
never  bene  donne,  ke." 
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manner  as  such  oaths  have  been  heretofore  administered  (a),  1847. 
and  is  admitted  into  the  said  office :  His  Lordship  doth  mkmoeanda. 
order  that  all  such  causes  and  other  matters,  as  have 
been  by  former  orders  referred  to  the  said  Samuel  Duck- 
worth, be  transferred  to  the  said  William  Henry  Tinney, 
who  is  to  proceed  and  act  therein  as  the  said  Samuel 
Duckworth  was  to  have  done;  and  for  that  purpose  all 
books,  papers,  deeds,  writings,  and  accounts,  that  concern 
the  causes  and  other  matters,  which  formerly  stood  referred 
to  the  said  Samuel  Duckworth,  are  to  be  transferred  to 
the  said  William  Henry  Tinney.— E.  D.,  C.  (ft) 


bavinge  before  ben  swome  for  the 
dewe  execution  of  his  office,  and 
also  for  the  Queue's  snpremacye, 
at  his  Lordshippe's  house,  as  the 
said  Lord  Chauncellor  affirmetbe. 
And  therefore  the  said  Mr.  Swale 
78  to  have,  receive,  and  take  all 
socbe  wages,  profytts,  and  como- 
dytes  as  unto  a  Master  of  the 
Chauncerye  in  ordenarye  in  any 
sort  belongethe  or  aperteynetbe. 
Reg.  Lib.  B.  1586,  fol.  49K 
Form  of         (a)  Ye  shall  sweare.  That  well 
oath  taken  ^^^  ^^uly  ye  shall  serve  the  Kinge 
iiiOrtli.     ^^^    Soveraigne   Lord    and    his 
Banr.         people,  in  the  office  of  one  of  the 
Masters  of  his  Cbauncerie,  to  the 
which  ye  be  called.    Ye  shall  not 
assent,  ne  procure  the  disheritance 
ne  perpetual!  domage  of  the  kinge 
to  your  power;  ne  fraud  ye  shall 
doe  or  cause  to  be  made  wrong- 
fully to  any  of  his  people,  ne  in 
anything  that  toucheth  the  Seale ; 
and  lawfully  ye  shall  counsell  the 
thing  that  toucheth  the  Kinge 
when  ye  shall  be  thereunto  re- 
quired, and  the  counsell  that  ye 
shall  give  touch'mg  him  ye  shall 
not  disclose ;  and  if  ye  know  any- 
thing of  the  disheritance  or  domage 
of  the  kinge,  or  fraude  to  be  made 
VOL.  11. 


uppon  an3rthing  that  toucheth  the 
keeping  of  the  Seale,  ye  shall  put 
your  lawfull  power  it  to  redresse 
and  amend ;  and  if  that  ye  may 
not  doe,  ye  shall  advise  the  Chaun- 
cellor or  Lord  Keeper  of  the 
Seale,  or  other  which  may  that 
amend,  to  your  power;  as  God  you 
helpe,  and  by  the  contents  of  this 
book. 

(5)  The  reader,  who  may  hap- 
pen to  have  any  curiosity  respect- 
ing this  part  of  the  History  of  the 
Court,  will  not  object  to  the  in- 
sertion in  this  place  of  the  ensu- 
ing orders.  They  have  been  se- 
lected from  the  numerous  orders 
in  the  Registrar's  Book  made 
upon  the  death,  or  surrender  of 
office,  of  the  Masters  in  Ordinary. 
The  first  is  an  order  of  Lord  Not- 
tingham upon  a  petition  of  a  late 
Master,  that  writings,  deeds,  ac- 
counts, and  other  matters — which 
had  been  brought  to  him  in  pur- 
suance of  orders  ot  references  of 
accounts  and  other  things  de- 
pending before  him,  and  although 
he  had  long  since  made  his  re- 
ports or  certificates  in  all  or  most 
of  them,  yet  the  parties  concerned 
had  neglected  to  take  out  the  same 
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Memoranda. 

Memorial  to 
Lord  Chancel. 
lor,  signed  by 
253  Members  of 
tlie  Outer  Bar, 
practiBing  in 
the  Court  of 
Chancery,  pray- 
ing that  the 
Sittings  of  the 
Court  may  be 
held  at  Lin- 
coln's Inn 
during  those 
Terms  in  which 
Parliament  is 
not  sitting. 


Memorial  to  the  Lord  Chancellor  signed  by  258  Mem- 
bers of  the  Outer  Bar  practising  in  the  Court  of  Chancery, 
praying  that  the  sittings  of  the  Court  may  be  held  at 


— should  be  delivered  to  the  said 
Master's  successor.  The  second 
is  an  order  of  the  Lords  Commis- 
sioners, Maynard,  Keck,  and 
Rawlinson,  that  the  several  mat- 
ters referred  to  a  deceased  Mas- 
ter should,  either  by  motion  or 
petition  (as  desired),  be  transferred 
to  the  said  Master's  successor; 
and  that  all  the  books,  papers, 
deeds,  writings,  and  accounts 
concerninf^  the  causes  referred  to 
the  deceased  Master,  should  be 
transmitted  to  his  successor,  when 
they  should  be  demanded.  The 
third  is  an  order  of  Lord  Somers, 
that  all  proceedings  on  any  order 
made  since  the  death  of  a  Master 
for  transferring  any  references 
should  be  stayed,  and  that  the 
orders  so  made  should  be  forth- 
with brought  back  to  the  Regis- 
trar, and  dated  as  of  the  day  on 
which  that  order  was  made,  and 
that  all  other  references  to  the 
deceased  Master  should  be  trans- 
ferred to  his  successor.  The  fourth 
is  an  order  of  Lord  Cowper  upon 
the  petition  of  the  widow  and  exe* 
cutrix  of  a  deceased  Master,  that 
the  residue  of  the  money,  notes  for 
money,  securities  and  writings  in 
her  hands, belonging  to  thesuitors 
of  the  Court,  should  be  delivered 
to  the  said  Master's  successor. 
The  lifth  is  also  an  order  of  Lord 
Cowper,  that  all  causes  and  other 
matters  referred  to  a  deceased 
Master  should  be  transferred  to 
his  successor;  and  that  all  moneys, 
tallies,  and  securities  for  money 
deposited  with  a  deceased  Master 


(see  before,  voL  1,  page  164  of 
the  present  work,  in  the  note}, 
and  also  all  books,  papers,  deeds, 
writings,  and  accounts  conceminf? 
the  causes  referred  to  the  deceased 
Master,  should  be  delivered  to  his 
successor. 

29  Charles  II.,  15  June,  1677. 
Ex  parte  William  Glascock,  mili- 
tia, nuper  unius  Magistrorum  Cu- 
riae Cancellarife.  Upon  the  hum- 
ble petition  of  the  said  Sir  William 
Glascock,  this  day  preferred  to 
the  Right  Honoutable  the  Lord 
High  Chancellor  of  England, 
showing,  that  whilst  he  was  one  of 
the  Masters  of  this  Court,  several 
deeds, books  of  aceonntyand  other 
writings  mentioned  in  the  sche- 
dule annexed  to  the  said  petition, 
were  brought  unto  him  in  pursu- 
ance of  several  orders  of  refer- 
ences of  accounts  and  other  things 
then  depending  before  him ;  and 
although  he,  the  said  '\iniliam 
Glascock,  hath  long  since  made 
his  reports  or  certificates  in  all  or 
most  of  them,  yet  the  parties  con- 
cerned in  the  accounts,  deeds, 
writings,  and  other  matters  m  the 
schedule,  neglect  to  take  out  the 
same — It  was  therefore  prayed, 
that  the  writings,  deeds,  accounts, 
and  other  matters  mentioned  in  the 
said  schedule  may  be  disposed  of 
and  placed  in  the  custody  of  some 
of  the  Masters  of  this  Cowt,  or  as 
his  Lordship  shaU  direct,  for  the 
useof  theseveral  parties  coneened 
therein:  His  Lordship  doth  there- 
upon order  that  the  writings, 
deeds,  accounts,  and  other  mat* 
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Lincoln^s  Inn,  during  those  Terms  in  which  Parliament  is         1848^ 
not  sitting : —  Memoranda. 

To  the  Right  Honourable  the  Lord  High  Chancellor  of 


ten  in  the  schedule  annexed  to 
the  said  petition,  and  now  in  the 
custody  of  the  said  Sir  William 
Glascock,  be  delivered  to  Sir 
John  F^rancklyn,  Knight,  &c.,* 
for  the  use  of  the  parties  therein 
concerned*  until  further  order  of 
this  Court.— Reg.  Lib.  A.  1676, 
fol.  610. 

1  William  and  Mary,  l6th 
March,  1689.— It  is  hereby  or- 
dered by  the  Right  Honour- 
able the  Lords  Commissioners^ 
ice,  that  the  several  matters 
which  have  been  by  former  orders 
referred  to  Sir  William  Bever- 
sham.  Knight,  deceased,  shall 
either  by  motion  or  petition  (as 
desired)  be  transferred  to  Samuel 
Keck,  Esq.,  one  of  the  Masters 
of  this  Courtf ,  who  is  to  proceed 
therein  as  the  said  Sir  William 
Beversham  was  to  have  done. 
And  to  that  purpose  it  is  farther 
ordered,  that  all  the  books,  papers, 
deeds,  writings,  and  accounts, 
that  concern  the  causes  so  referred 
to  the  said  SirWiQiam  Beversham, 

*  Sir  John  Franckljn  succeeded 
Sa  William  Glascock  in  his  office, 
July,  1675. 

t  Keek  ineceeded  Sir  William 
Bevemham  in  his  office,  8th  March, 
1688,  according  to  the  ciTil,  ecclesias- 
tical, and  legal  computation.  In  Mr. 
Hardy's  Oatalo^e,  the  8th  March, 
1688,  is  also  mentioned  as  the  date  of 
Ke«k's  appointment ;  but  as  the 
Preftee  to  that  work  states  that 
throoghoni  it  the  Hirtorical  or  Com- 
mon Tear,  commencing  on  the  1st  of 
January,  has  been  foUowed,  it  is  plain 
that  in  conformity  with  that  plan,  the 
right  date  wculd  be  the  8th  March, 


be  transmitted  to  Samuel  Keck 
Esq.,  when  they  shall  be  demand- 
ed.—Reg.  Lib.  B.  1688,  fol.  90. 

11  William  III.,  23rd  Feb. 
1699. — It  is  this  present  day 
ordered  by  the  Right  Honourable 
the  Lord  High  Chancellor,  &c., 
that  all  proceedings  on  any  order 
nwde  since  the  death  of  Sir  Miles 
Cooke,  late  one  of  the  Masters  of 
this  Court,  for  transferring  any 
references  be  stayed:  and  that 
the  said  orders  so  made  be  forth- 
with brought  back  to  the  Regis- 
trar, and  dated  as  of  this  day;  and 
that  all  other  references  directed 
to  the  said  Sir  Miles  Cooke  be 
transferred  to  Doctor  Henry  New- 
ton,* to  proceed  therein  as  the 
said  Sir  Miles  should  have  done. 
—Reg.  Lib.  B.  1698,  fol.  155. 

7  Anne,  12th  March,  1708.— 
Ex  Parte  Domine  Dorothea 
Francklyn,  vidue,  ezecutrids, 
Johannis  Francklyn  mil.  defunct!. 
Upon  the  humble  petition  of  the 
said  Dame  Dorothy  Francklyn, 
this  day  preferred  to  the  Right 
Honourable  the  Lord  High  Chan- 
cellor, &c.,  showing  that  Sir  John 
Francklyn,  Knight,  deceased,  the 
said  Dame  Dorothy's  late  hus- 
band, having  for  many  years  been 
one  of  the  Masters  of  this  Coiut, 
died  in  his  office  in  August  last, 
having  first  made  his  will,  and  the 
said  Dame  Dorothy  sole  executrix 
thereof.  That  at  the  time  of  the 
said  Sir  John  Franklyn's  decease, 

*  Newton  was  appointed  to  succeed 
Sir  Miles  Cooke  in  his  office,  the  day 
on  which  the  order  of  transfer  is 
dated. 
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modious  to  the  Barristers,  the  Solicitors,  and  the  Public ;         1848. 
and  since  the  opening  of  the  new  Hall  at  Lincohi's  Inn,  Mbmokanda. 
those  Ck>urts  remain  entirely  unoccupied  during  Term. 
Your  Memorialists  therefore  humbly  pray,  that  your  Lord- 
ship will  direct  the  necessary  steps  to  be  taken  for  causing 
the  Sittings  of  the  Court  to  be  held  at  Lincoln'^s  Inn,  during 
those  Terms  in  which  the  High  Court  of  Parliament  is  not 
sitting  at  Westminster.     And  your  Memorialists  will  ever 
pray,  &c.     Rich*.  Malins,  N«.  Simons,  G.  M.  Giffard,  C. 
Marett,  E.  B.  Denison,  C.  M.  Elderton,  John  E.  Blunt, 
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Miller,  WilK  Hetherington,  J.  V.  Prior,  W.  Bulkeley 
Glasse,  Rob*.  Wray,  Tho».  Chandless,  Saml  Lovat,  J.  W. 
Willcock,  Edward  J.  Lloyd.  Tho».  W.  Greene,  Francis  J. 
G.  Walford,  Will™.  Speed,  C.  R.  Freeling,  John  Osborne, 
Jas.  Campbell,  Richard  Heathfield,  E.  Bazalgette,  Tho".  D. 
Whatley,  J.  T.  Humphry,  J.  M.  Bloxam,  G.  Whitbread, 
Thomas  Parsons,   W°*.   Hislop  Clarke,   S.  Vallis  Bone, 
George  S.  AUnutt,  J.  Henry  Cooke,  A.  A.  Doria,  John 
Flather,  Saml  F.  Bilton,  Hen.  Williams  Hodgson,  Edw^. 
Bury,  R.  G.  Stapylton,  J.  Shapter,  George  Cochrane,  T.  W. 
Gunning,  J.  W.  de  L.  Giffard,  Ph.  Twells,  Charles  Gifford, 
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O.  F,  Bichner,  J.  Lorence  Bird,  Cha.  W.  Faber,  Henry 
Stopford  Kyle,  R.  W.  E.  Forster,  W.  Loudon,  Henry  M. 
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dane,  W.  Finnelly,  T.  H.  Hall,  W.  N.  Nicholson,  Effingham 
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Alex'.  G.  Mackenzie,  Edgar  Rodwell,  J.  D.  Chambers, 
Frederic  C.  Rasch,  J.  Babington,  Henry  Fenwick,  Tho". 
H.  Terrell,  J.  H.  Taylor,  W~.  Pole,  Henry  RandeD,  E. 
Nevinson,  J.  H.  Law,  R.  Meredyth  Rickards,  Henry  W. 
Cole,  James  F.  Hore,  George  Towry  White,  H.  K.  Cank- 
rien,  T.  F.  Kent,  F.  Bayley,  C.  Stewart  Drewry,  Pred^ 
P.  Morris,  J.  W.  Fulton,  Chas.  T.  Simpson,  Josiah  W. 
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F.  Micklethwait,  Joseph  Stinton,  Richard  Baggallay,  John 
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Austen,  J**.  Dodson  de  Skelton,  Henry  Thomas  Riley, 
Tho«.  Southgate,  A.  W.  Kinglake,  Sept*.  Barrett,  E.  V. 
Sidebottom,  H.  T.  Erskine,  Thos.  Henry  Farrer,  Brice 
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Fred^  Bunny,  Frederick  Currey,  J.  T.  Schomberg,  L.  P.  1848. 
Petit,  Thomas  Bates,  J.  R.  Kenyon,  John  Adams,  Jun'.  Mbmoranda. 
G.  B.  Maule,  Edward  Younge,  Fred®,  John  Wood,  Wil- 
liam Milne,  Alfred  J.  Horwood,  William  Rudall,  George 
Simpson,  William  Morris,  Richard  Tripp,  J.  J.  Hamilton 
Humphreys,  William  Robert  Ellis,  Rob*,  Whitworth, 
Hugh  M.  Cairns,  C.  K.  Grenside,  W*".  Harcourt  Tor- 
riano,  T.  Y.  MHiJhristie,  John  Lindsell,  T.  A.  Rawlinson, 
Edmund  Batten,  T.  E.  Rogers,  John  F.  Hargrave,  James 
Willis,  Francis  Fisher,  Rob'.  Kennion. 


More  than  twenty  years  have  elapsed  since  the  Author, 
in  the  feigned  character,  ^^  d^un  jeune  Frangais  qui,  oblig^ 
par  des  a&ires  d*int^ret  a  passer  quelque  temps  en  Angle- 
terre,  crut  devoir  mettre  ce  s^jour  a  profit,  et  Temployer  k 
des  observations  utiles,""  published  the  *'  Lettres  sur  la  Cour 
de  la  Chancellerie.""  (a).  The  Author  was  at  that  time  an 
Equity  Draughtsman  of  ten  years'  standing.  In  the  first 
four,  and  in  the  last,  of  those  years,  the  Sittings  of  the 
Court  bad,  during  term,  been  held  at  Westminster.  The 
Old  Court  of  Chancery,  which  occupied  the  South  West 
Angle  of  Westminster  Hall,  had  been  removed  at  the  com- 
mencement of  the  preparations  for  the  Coronation  of  George 
IV.,  and  it  was  not  until  nearly  five  years  after  that  event 
that  the  Courts  at  Westminster,  now  used  by  the  Lord 
Chancellor  and  the  Vice-Chancellor  of  England,  were  com- 
pleted. Lord  Eldon  and  Sir  John  Leach  first  took  their 
seats  in  those  Courts,  Easter  Term,  1826  (b).     The  very 

(a)  The  title  of  the  first  London  (the  disguise  being  laid  aside  as 

edition  (1827)  is— Lettres  sur  la  no  longer  necessary) — Lettres  sur 

Cour  de  la  Chancellerie  et  quel-  la  Cour    de    la  Chancellerie   et 

ques  Points  de  la  Jurisprudence  quelques  Points  de  la  Jurispru- 

Anglaise,  Rentes  et  addressees  par  dence  Anglaise,  par   M.   C.    P. 

Monsieur  •  •  ♦  •,  i  son  Fr^re,  Cooper,  Avocat  Anglois. 
Ayocat  k  la  Cour  Royale  de  Paris,  (6)  Prior  to  this  time  there  was 

puhli^es  par  un  Avocat  de  Lin-  no  Court  for  the  Vice- Chancellor, 

coin's  Inn— The  title  of  the  se-  During  the  years,  which  inter- 

cond   London   edition  (1828)  is  vened  between  the  passing  of  the 
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Fag  v.  Harris.— (Lord  Hardmieke,  November  Sik,  1742.) 


BQl  brought  bj  an  elder  daughter  •gainst  bar  sisters  md  tmstees,  to 
hftTe  marriage  articles  on  the  marriage  of  her  brother,  wherdn,  on  faHiire 
of  issue  bj  him,  the  remainder  was  limited  to  her  in  pccfierenoe  of  her 
sisters,  eiecoted  for  her  beneftt  .  .  .535 

FoRDYCE  V.  Bridges. — {L.  C.  November  8fA,  9th^  IQih,  1847. 
February  \2tk,  amd  March  15M  and  I7tk,  1848.) 

If  an  the  heirs  of  a  Seotch  entail  were  neoessary  parties  to  a  snit  in  this 
Comrt,  touching  matters  in  which  they  are  interested  as  sneh  heirs  of  entail, 
the  suit  could  not  proceed,  not  only  on  aoeomit  of  their  nnmber,  but 
because  future  heiis  of  entail  coming  into  esse  woold  not  be  bound  bj 
any  proceedings  in  it,  as  their  claim  is  not  throng  any  persons  parties  to 
the  suit. 

As  you  cannot  have,  in  any  shape,  before  the  Court  all  the  heirs  of 
entail  whom  you  seek  to  bind,  it  would  be  idle  to  prove  that  some  are  out 
of  the  jurisdiction. 

When,  to  avoid  a  Culure  of  justice  in  the  Ck>urt  from  the  peculiar  nature 
of  the  interests  under  a  Scotch  entail,  it  shall  become  necessary  to  decide 
the  point  [as  to  making  all  the  heirs  of  a  Scotch  entail  parties  to  a  suit], 
some  rule  must  be  laid  down,  for  which  there  is  no  precedent. 

Not  possible  to  dispute  the  proposition,  that  the  heir  of  a  Scotch  entail 
is  not  bound  by  the  proceedings  in  a  suit  to  which  he  was  no  party,  he 
claiming  under  the  entail,  and  not  deriving  title  through  any  one,  a  party 
to  the  suit,  and  having  a  direct  interest  in  the  subject  of  thai  suit  in  hia 
own  right,  though  not  in  possession. 

Although  the  heir  is  not  bound  by  the  proceedings  in  such  suit,  he 
cannot  have  a  decree  in  his  own  suit,  unless  he  can  show  that  he  was 
ipjured  by  the  former  decree,  or  has  interests  inconsistent  with  its 
directions. 

It  is  well  settled  that  trustees  appointed  by  the  Court,  cannot  exercise 
the  discretionary  power  given  by  a  will  to  the  original  trustees. 

Where  there  is  a  discretionary  power  of  distribution  which  cannot  be 
exercised,  this  Court  does  not  assume  the  exercise  of  the  discretion,  but 
distributes  the  fund  equally  amongst  all  the  objects  of  the  power. 

The  effect  and  result  are  the  same  in  cases  in  which  the  discretion  is  in 
selecting  the  objects  to  take,  and  in  a  case  in  which  the  discretion  is  in 
selecting  the  nature  and  character  of  the  estates  to  be  purchased,  difRerent 
persons  being  interested  in  the  different  estates. 

The  selecting  of  one  estate  in  preference  to  another  is  in  effect  the 
selecting  of  that  class  who  are  interested  in  the  estate  selected,  in  prefer, 
ence  to  the  class  interested  in  the  estate  rejected.  In  both  the  discretion 
was  intended  to  be  exercised  by  the  trustees  q>pointed ;  in  neither  upon 
the  failure  of  the  exercise  of  that  power  will  the  Court  assume  the  dis- 
cretion, but  in  both  it  will  divide  the  fund  equally  amongst  the  parties,  the 
objects  of  the  powers. 

Many  cases  establish,  where  there  has  been  a  valid  but  unequal  appoint- 
ment of  part  of  the  fund,  and  an  invalid  appointment  of  another  part, 
that  the  unappolnted  fund  should  be  equally  divided  amongst  the  objects 
of  the  appointment,  without  regard  to  the  share  they  had  received  from 
the  valid  appointment. 

To  regukte  the  distribution  of  an  unappointed  fund  by  what  had  pre- 
viously taken  place,  would  be  an  assumption  by  the  Court  of  the  exercise 
of  the  discretionary  power,  which  it  disclaims. 

Objection,  that  the  bequest  of  a  ftmd  to  be  invested  in  a  regular  Scotch 
entail  was  void  as  a  perpetuity,  overruled ;  the  rules  acted  upon  by  the 
Courts  in  this  country  with  respect  to  testamentary  dispositions  tending  to 
perpetuities  relating  to  this  country  only. 

The  fund  being  to  be  admimstered  in  a  foreign  country  is  payable  hen. 
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de  tenir  pendant  quatre  mois  de  Fannie  lea  audiences  de  la  1848. 
cour  de  la  chancellerie  k  Westminster,  si  loin  du  centre  memoranda. 
de  tons  les  bureaux ;  et  avec  toute  ma  v6n6ration  pour  la 
*  Marmorea  Sedes^  (a),  je  n'h^ite  point  k  dire  que  dans  ce 
cas  Tancien  usage  devrait  etre  sacrifi^  au  bien  public.^^ — 
"  On  m'a  as8ur6  qu'il  ^tait  entr6  dans  les  projets  de  milord 
Mansfield,  un  des  juges  les  plus  6clair6s  qu'ait  pos86d6s 
TAngleterre,  de  faire  Clever  un  6difice  au  centre  de  la 
grande  place  appel^e  Lincoln's  Inn  Fields,  oii  se  seraient 
trouv^  r6unis  tons  les  tribunaux  ordinaires  et  d^^quit^,  a 
tres-peu  de  distance  des  diflR§rens  bureaux.  Sans  doute  ce 
magistrat  savait  combien  de  temps  pr6cieux  est  perdu  pour 
les  avocats  qui  attendent,  d'un  jour  sL  I'autre,  Tappel  de  leur 
cause  inscrite  sur  le  role ;  car  il  arrive  fort  souvent  que  le 
premier  proc^  occupe  plusieurs  jours,  et  cependant  tons  les 
avocats  charges  des  autres  causes  inscrites  sur  le  role  sont 
obliges  d'fitre  k  Westminster,  ou  ils  sont  retenus  par  Fim- 
possibilite  de  savoir  si  leurs  affaires  viendront  en  ordre 
utile.**^ — ^*  Cette  perte  de  temps  est  encore  plus  pr^judiciable 
aux  jeunes  avocats,  qui  n'ont  souvent  qu'une  seule  cause  k 
plaider,  et  que  leur  longue  station  a  la  cour  ne  pent  indem- 
niser  des  momens  qu'ils  y  ont  sacrifi^s.  Ce  n^est  plus 
maintenant  comme  au  temps  des  Hale  et  des  Coke,  oil  les 
etudians  allaient  k  la  cour  trois  ou  quatre  heures  avant 
I'ouverture  des  audiences,  pour  avoir  de  bonnes  places  (6), 
et  prendre  des  notes  instructives  sur  ce  qui  s^y  passait.  La 
mani^re  de  juger  les  proc^  est  tellement  chang6e,  qu^une 
heure  de  lecture  est  plus  utile  a  un  6tudiant  que  trois  jours 
consacr^s  aux  audiences  de  la  cour  la  mieux  choisie  de 

The  '' jenne  Fran^ais  "  hevag  a  paaaai^es  extracted  in  the  text.] 
fictitious  personage,  it  is  needless         (a)  ["Etin  sede  marmorea,  ubi 

to  mention  that  no  such  letter  Cancellaril  sedere  sunt   assueti, 

ever  existed.    All  the  inconyeni-  sedens,  &c.  literas  paten tes,  &c. 

ence  appearing  to  the  author  of  consignari  fecit'*  (37  Edward  III.) 

the  "  Lettres"  at  the  time  when  —  Dugdale,  Orig.  Jurid.] 
the    same    were    composed,    to         {b)  Voyez  Roger  North,  DIs- 

attend  the  sitting  of  the  Court  at  course  on  the  Study  of  the  Law. 
Westminster,  is  detailed  in  the 
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ce  que  je  viens  de  dire,  vous  serez  surpris  d^apprendre 

que  Ton  a  d6pens6  une  spmme  ^norme  pour  rebfitir  les  MbmorandaT 

cours  a   Westniinster  (a) ;    et  surtout  dans  un  emplaoe- 


1848. 


required,  ather  by  themselves  or 
competent  clerks,  to  attend  in 
Court  at  the  hearing  of  all  causes, 
petitions,  and  motions  in  which 
they  are  concerned,  and  are  se- 
verely mulcted  if  they  are  absent. 
The  necessity  for  the  attendance 
of  themselves,  or  their  clerks,  be- 
fore the  Masters  in  Chancery  is 
not  less  urgent,  as  their  neglect 
of  this  duty  would  occasion  great 
pecuniary  and  other  losses  to  their 
clients,  which  they  would  be  com- 
pelled to  make  good  by  the  verdict 
of  a  Court  of  Law,  or  the  decree 
of  a  Court  of  Equity.  The  ma- 
jority of  solicitors  have  not  more 
than  one  or  two  clerks  to  assist 
them  in  carrying  on  their  busi- 
ness, nor  can  they  afford  to  in- 
crease the  number.  The  present 
practice  seems  to  assume,  that 
during  the  sittings  at  Westmin- 
ster ^es6  gentlemen  have  the 
faculty  of  legal  ubiquity. — The 
three  courts  should  sit  under  the 
same  roof,  for  the  convenience 
both  of  the  barristers  and  solici- 
tors.— ^The  practice  of  one  Court 
would  never  yield  sufficient  emolu- 
ment to  barristers,  or  solicitors,  to 
induce  men  of  character  and  edu- 
cation to  devote  themselves  to  it, 
unless  a  few  had  the  monopoly  of 
the  whole  business,  and  experience 
has  taught  us  that  this  remedy 
would  be  worse  than  the  disease. 
Justice  can  never  be  well  admi- 
nistered if  the  advocates  and  at- 
torneys be  not,  in  general,  men  of 
knowledge  and  respectability.  It 
is  rather,  therefore,  to  promote 


the  ends  of  justice  than  for  the 
accommodation  of  the  bar,  or  of 
the  solicitors,  that  I  propose  the 
three  Courts  should  sit  imder  the 
same  roof." 

To  this  passage  there  was  ap- 
pended the  ensuing  note — **  I 
have  said  nothing  here  as  to  the 
mischief  and  inconvenience  arising 
to  the  junior  part  of  the  Chancery 
Bar  from  the  custom  of  the  Court 
sitting  at  Westminster  during 
term  time  (which  had  been  many 
years  discontinued)  having  been 
lately  revived.  On  this  subject 
the  reader  will  find  some  observa- 
tions in  the  Letters  on  the  Court 
of  Chancery." 

It  can  scarcely  be  necessary  for 
the  author  to  mention  that  a  ten 
years'  possession  of  the  Silk  Gown, 
has  wrought  no  change  in  the 
opinions  stated  in  the  foregoing 
extracts  from  his  two  works, 
French  and  English.] 

(a)  [The  author  is  ignorant  of 
the  actual  expense  of  constructing 
the  present  Courts  of  Law  at 
Westminster.  In  a  letter  ad- 
dressed in  December,  1821,  by 
the  architect.  Sir  John  Soane,  to 
Colonel  Stephenson,  Surveyor- 
General  of  the  Board  of  Works, 
it  was  stated  that  it  was  impossi- 
ble, considering  the  nature  of  the 
work,  to  make  out  any  precise  or 
accurate  estimate  of  the  expense, 
which  would  attend  the  erecting 
of  the  New  Courts  adjoining 
Westminster  Hall,  agreeably  to 
the  design  submitted  to  the  Lords 
of  the  Treasury;  but  after  the 
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f^  jkr.T*:  -tdr^  a-Jri*  le'^r*  ai!i;€Sj!4:ir^s.  scr  an  icorceoa  de  ter- 
ror. «9  ^".r^/I*.  et,  de  pl-^*,  reseerre  enrr*  ^inzx  gni>is  msn 


k*^  -WW  *■/  o^\r.y>c  that  the  expense 
#vf  tr.«  ir^ric*  ro^v«Bpjiic*i  ni  the 
ii>^^rn  refttrwl  to,  cxrIiL«iv«  o€ 
w%rm,T.%  th*  different  coorts  and 
ftiv>  tbe  fittini^t  to  tbe  different 
eoortii,  and  the  appendages 
XhtA'Ut,      wfm\d      not      exceed 

fa)  [There  was  one  exception  to 
tbe  apathy  and  indifference  de- 
seribed  abore.  It  is  mentioned 
in  a  letter  tiii^ed  "Vitmrins/' 
pnhliiihed  in  the  Crentleman's 
Maf(a7.ine,  vol.  96  (Jnne,  1826). 
The  letter  was  written  in  conse- 
quence of  "  so  much  hairing  been 
said  in  Parliament  and  in  other 
places  about  the  New  Law  Courts 
at  Westminster."  It  was  intended 
as  a  defence  of  the  architect,  and 
was  a  good  deal  read  at  the  time. 
1*he  letter  states,  that  "  after  the 


of  Coubbccs — who  appeand  to 

know  BDOffC,  br  a  cufbqst  giawff% 
than  th«  architect,  after  noaAa' 
ftadr — had  ordend  a  laige  por- 
tion of  the  building  to  be  taken 
down,  wherebf  new  azTmqgcaaaits 
and  new  designs  were  icqiiind  to 
be  made.'*  The  letter  mentions, 
that "  the  nnmense  butueaaca  of 
Westminster  Hail,  which  are  for- 
tunately remaining  on  the  west 
side,  are  now  incorponted  in 
the  main  walla  of  the  Courts, 
whereby  they  are  preseired  firom 
mutilation,  and  constitute  sub- 
stantial portions  of  the  new 
erections." — May  the  day  speed- 
ily arrive  when  those  buttres- 
ses shall  again  glad  antiquarian 
eyes.] 
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fort  eleves,  ne  recevant  de  lumic^re  que  par  le  haut,  je  suis  18^8^ 
plus  tent^  d'admirer  le  g^nie  de  Tarchitecte  qui  a  su  tirer  Memoranda. 
parti  de  si  peu  de  moyens,  que  je  ne  me  sens  porte  a  le 
blamer  de  ce  que  les  cours  ne  sont  pas  plus  convenables. 
Je  ne  puis  cependant  m'empficher  d'observer  qu'avec  Tar- 
gent  employe  k  la  construction  de  ces  bitimens  imparfaits, 
on  aurait  pu^  en  choisissant  un  bon  emplacement,  elever 
pour  les  cours  un  Edifice  digne  de  la  capitale  d'une  grande 
nation/' — "  Je  me  suis  laiss6  aller  a  cette  longue  digression, 
parce  qu'il  me  semble  impossible  que  Ton  borne  k  une  ou 
deux  cours  la  foule  d'avocats  et  d^avou6s  qui  sont  mainte- 
nant  attach^  k  la  chancellerie ;  car  avec  une  pratique  aussi 
limitce,  ils  ne  retireraient  pas  m6me  un  revenu  des  plus 
modiques.  Si  done  on  cr^ait  plusieurs  tribunaux  d'6quit6 
qui  siegeraient  en  m^me  temps,  il  faudrait  qu'ils  tinssent 
leurs  audiences  dans  la  m6me  enceinte,  et  pr^s  des  bureaux 
des  maitres  en  chancellerie ;  car  messieurs  les  avocats  et 
avou6s  ne  pourraient  jamais  parvenir  k  assister  aux  diffiS- 
rentes  audiences  tenues  en  m^me  temps  k  Westminster,  et 
dans  Chancery  Lane."*' 

Since  the  destruction  of  the  Houses  of  Parliament  by 
fire  in  the  autumn  of  1834,  public  attention  has  been 
repeatedly  drawn  to  the  expediency  of  the  removal  from 
Westminster  not  only  of  the  Court  of  Chancery,  but 
also  of  the  Common  Law  Courts.  The  author  believes 
that  Mr.  Hume  has  the  merit  of  having  first  mentioned 
the  subject  in  Parliament.  On  the  9th  February,  1886, 
in  a  debate  upon  the  New  Houses  of  Parliament,  Mr. 
Hume  said  he  **  would  remove  the  Courts  of  Law  from 
their  present  inconvenient  situation.  He  would  propose 
to  build  proper  courts  in  the  centre  of  Lincoln's  Inn 
Fields,  in  the  vicinity  of  all  the  lawyers.  Let  them  be 
altogether.  This  would  be  much  more  convenient  for 
the  public,  and  the  lawyers  themselves.  He  had  scarcely 
ever  seen  such  inadequate  accommodation  as  the  present 
courts  furnished ;  and  although  a  great  deal  of  money  had 
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18^8.         been  expended  in  fitting  them  up,  he  did  not  think  that 

Mbmobanda.    any  loss  would  be  sustained ;  but  that,  on  the  contrary, 

great  public  convenience  would  be  obtained  by  getting 

rid  of  them  altogether/' — Hansard,  Pari.  Deb.  3rd  series, 

vol.  xxxi.  page  286. 

Twice  (in  May,  1841,  and  July,  1845,)  a  Select  Com- 
mittee of  the  House  of  Commons  has  been  appointed  to 
consider  the  expediency  of  erecting  a  Building  in  the  ii»g^ 
bourhood  of  the  Inns  of  Court  for  the  Sittings  of  the  Courts 
of  Law  and  Equity,  in  lieu  of  the  present  Courts  adjoin- 
ing to  Westminster  Hall,  with  a  view  to  the  more  speedjy 
convenient,  and  effectual  administration  of  Justice.    The 
first  Committee  was  appointed  on  the  motion  of  Sir  Thomas 
Wilde  (Solicitor-General).     The  second  Conmiittee  was 
appointed  upon  the  motion  of  Mr.  Charles  BuUer.    Each 
Committee  examined  evidence  on  the  subject  of  the  matters 
referred  to  them.     Before  the  Committee  of  May,  1841, 
Lord  Cottenham  was  a  witness.     The  ensuing  is  an  analysis 
of  the  whole  of  his  Lordship's  evidence.    Although  subse- 
quent events  have  diminished  the  relevancy  and  importance 
of  two  or  three  passages  of  the  evidence,  it  is  thought  that 
it  will  still  be  found  convenient  that  the  analysis  of  it  should 
be  given  entire.     It  is  taken  from  the  Index  appended  to 
the  Report. 
Analysis  of  the       ^*  The  Sitting  of  the  Courts  at  Westminster  during 
Lord  Gotten,     ^rm  is  extremely  inconvenient  both  to  counsel  and  soli- 
1841  ( brf  *       citors.     Loss  of  time  to  the  junior  members  of  the  bar ; 
the  SelectCom-  they  are  unable  to  draw  pleadings.    This  inconvenience 
House  of  Com-  ^o^  i^ot  arise  when  the  courts  sit  in  Lincoln's  Inn.     It 
S'to'Sdtf'   ^^"^^  ^  beneficial  to  practitioners  and  to  suitors,  if  all 
the  eipediency  the  courts  were  under  one  roof,  and  near  the  chambers, 
Building  in  the  and  the  offices  of  the  courts.     Constant  difficulty  arising  as 
Sffhi^^'S?   ^  ^^  attendance  of  counsel  at  the  Masters'  Offices  during 
Court,  for  the    term.     It  would  be  desirable  for  the  Masters'  Offices  to  be 

Sittings  of  the 

Ck>urts  of  Law  and  Equity,  in  lieu  of  the  present  Courts 
adjoining  to  Westminster  Hall,  with  a  yiew  to  the  more 
speedy,  oonTenient,  and  effectual  administration  of  Justice. 
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under  the  same  roof  as  the  courts.  Lincoln^s  Inn  Fields  1848. 
would  be  the  best  site  that  has  been  mentioned ;  it  is  near  memoranda. 
the  chambers  and  law  offices.  There  would  be  no  incon- 
venience in  separating  the  counsel  attending  the  Lords  or 
CoDunittees  of  the  Commons,  from  the  rest  of  the  bar ; 
they  would  no  longer  struggle  to  attend  more  places  than 
they  can  attend  with  advantage.  If  there  were  a  Court  of 
Appeal  sitting  all  the  year,  there  would  be  an  efficient 
bar,  which  would  be  a  very  desirable  result.  The  present 
court  for  the  Lord  Chancellor  is  sufficient.  That  for  the 
Master  of  the  Rolls  is  by  no  means  suitable.  Accommo- 
dation required  for  the  two  new  Vice-Chancellors ;  where 
to  be  provided.  Deficient  means  of  custody  provided  for 
the  records  of  the  Court  of  Chancery.  Insufficiency  of  the 
Masters'  Offices.  Hurry  and  confusion  always  existing  in 
the  chief  clerk^s  room.  Important  duties  performed  by 
him.  If  another  chief  clerk  should  be  appointed,  an  addi* 
tional  room  must  be  provided  at  each  office.  Doubts 
whether  the  Rolls  estate  would  be  sufficiently  large  for  all 
the  Courts  of  Law  and  Equity.  They  should  all  be  under 
one  roof,  with  a  proper  place  of  custody  for  deeds  and 
documents.  No  money  should  be  applied  from  the  Suitors* 
Fund,  for  any  purpose  other  than  the  benefit  of  the  suitors. 
The  Suitors^  Fund  has  been  used  for  building  offices  for  the 
Court  of  Chancery, — objections  to  such  application, — how 
far  justifiable.  The  Society  of  Lincoln's  Inn  would  provide 
courts  for  the  Vice-Chancellors,  in  order  to  keep  the 
Courts  of  Chancery  within  their  own  walls.  The  judge  in 
Bankruptcy  holds  his  court  at  the  Westminster  Sessions 
House.  The  concentration  of  the  courts  under  one  roof 
would  be  conducive  to  the  efficiency  of  the  judges.  In 
point  of  situation  a  site  between  the  Strand  and  LincoIn^s 
Inn,  would  be  as  convenient  as  Lincoln's  Inn  Fields. 
Bringing  the  courts  together  could  hardly  increase  the 
present  practice  of  counsel,  of  attending  in  different 
courts." 
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^  ^^^8'  ^  It  may  be  added  that  in  the  House  of  Lords,  on  the  28th 
Memoranda.  April,  1843,  Lord  Cottenham,  after  noticing  that  he  was 
not  present  on  a  former  evening,  when  a  discussion  arose 
as  to  the  propriety  of  having  all  the  Courts  of  Law  removed 
to  a  central  situation,  said  he  should  take  that  opportunity 
to  state  that  he  was  in  favour  of  the  proposition.  He  did 
not  think  that  the  reasons  advanced  against  it  were  at  all 
satisfactory. — Hansard,  Pari.  Deb.  vol.  68,  3rd  Series, 
page  1013  (a). 


(a)  The  reader,  who  may  desire 
information  beyond  that  fur- 
nished above,  will  do  well  to 
refer  to  the  last  twenty-four 
volumes  of  the  Legal  Observer 
— the  able  and  judicious  organ 
of  the  Law  Institution.  The 
attorneys  and  solicitors  through- 
out the  kingdom  have  for  some 
years  past  been  indefatigable  in 
their  exertions  to  effect  a  removal 
of  all  the  Courts  from  Westmin- 
ster to  the  neighbourhood  of  the 


Inns  of  Court.  It  is  one  of  the 
many  anomalies  in  our  Institu- 
tions which  so  much  perplex 
foreigners,  that  an  improvement 
so  obvious  and  in  no  way  preju- 
dicing personal  interests,  should 
have  been  so  long,  so  zealously, 
and  so  perseveringly  called  for 
by  a  body,  as  numerous  and  in- 
fluential as  are  the  attorneys  and 
solicitors  of  the  country,  and  ne- 
vertheless that  it  should  still 
remain  uneffected. 


ERRATUM.— Ante,  Page  116,  Une  3,  for  **  extract "  read  *'  abstract/' 
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Letter,  signed  "  Chancery  Reformer :" — ^The  Writer 
has  repeatedly  expressed  his  conviction  that  without 
bill  and  answer,  or  petition,  by  means  of  short  affi- 
dayits,  most  of  which  would  follow  certain  forms 
sanctioned  by  the  Court,  the  OflSces  of  the  Masters, 
with  some  increase  in  the  number  of  the  subordinate 
clerks,  might  be  made  available  for  those  measures 
almost — ^if  the  author's  recollection  serves  him  right 
— quite — ^universal,  required  and  taken  on  the  conti- 
nent, before  the  estates  of  testators  and  intestates  are 
distributed  amongst  the  heirs.     We  should  then  hear 
no  more  of  those  lamentable  cases  in  which,  there 
having  been  no  administration  decree,  executors  and 
trustees,  five  years — ^nay  nineteen  years — ^in  some 
cases  of  covenants  even  a  greater  number  of  years — 
after  the  death  of  the  parties  whom  they  represent, 
have  been,  by  creditors  within  the  jurisdiction,  com- 
pelled to  account  for  assets,  which  they  had  divided 
in  ignorance  that    there   was  a  debt  unsatisfied. 
Letter,  signed  "  Rodenburgh :" — The  Author  for 
many  years   devoted   much  of  his  leisure  to  the 
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jurisprudence   of  other  nations.      His  respect  for 
Foreign  Jurists  is  not  therefore  likely  to  be  ques- 
tioned.    If,  however,  he  were  called  upon  to  decide 
a  point  of  law  for  England  and  Ireland,  or  for  Scot- 
land, in  the  solution  of  which  assistance  could  be 
had  from  a  case  decided  in  Westminster  Hall,  as 
well  as  from  Foreign  cases,  he  should  expect  to  find 
in  the  Westminster  Hall  case,  rather  than  in  the 
Foreign  cases,  the  principle  which  he  would  adopt 
for  his  guidance.     There  is,  generally  speaking,  in 
our  Westminster  Hall  cases  a  practical  adaptation 
to   the  wants  of  a  system,  which,   it    is   desired, 
should  not  only  endure  the  longest,  but,  what  is 
more  important,    should    the    most    promote    the 
pubhc  weal,   that  the   Author   has   not   yet   dis- 
covered in  cases  determined  by  the  tribunals  of  any 
other  country,  ancient  or  modern. — Fourth  Letter, 
signed    "  An    Antiquarian    Lawyer :" — The    first 
mention  made  of  Westminster  Hall  is  in  Matthew 
Paris,  page  63,  under  the  date  A.D.  1099:  "Eodem 
anno, — Rex  Anglorum  Willielmus  k  Normannia  in 
AngUam  rediens  tenuit  primo  curiam  suam  apud 
Westmonasterium  in  Nova  Aula : — Quam  cum  in- 
specturus  cum  multa  militia  introisset,  cum  alii  earn 
dixissent  magnam  nimis  esse  et  aequo  majorem  :  dixit 


Rex  earn  debit®  magnitudinis  dimidia  parte  carere^ 
nee  earn  esse  nisi  thalamum  ad  palatium,  quod  erat 
facturus."  The  first  mention  made  of  the  Kings 
Court  at  Westminster  upon  the  Placita  Rolls  is 
10  Ric.  I.,  A.D.  1198:— "Gwillelmus  Revell  et 
Maria  uxor  ejus  fecerunt  finem  in  Curia  Domini 
Regis  apud  Westmonasterium,  &c/'  It  is  known» 
from  passages  in  the  Annales  Ecclesiae  Wigomien- 
sis,  that  in  the  reign  of  Edward  I.  Westminster 
was  the  principal  seat  of  justice  for  the  whole  king- 
dom. The  ensuing  are  the  passages,  extracted  from 
Wharton,  Anglia  Sacra,  tom.  1,  pages  499,  504, 
"  Anno  1273 : — Hoc  anno  post  Festum  S,  Hilarii 
facta  convocatione  omnium  Preelatorum  Angliae  et 
aliorum  Magnatum  regni  apud  Westmonasterium 
post  mortem  illustris  viri  Regis  Henrici  III.,  con- 
venerunt  Archiepiscopi  et  Episcopi,  Comites  et 
Barones,  Abbates  et  Priores,  et  de  quolibet  comitatu 
quatuor  Milites  et  de  qualibet  civitate  quatuor,  &c." 
"Anno  1280: — Hoc  anno  in  crastino  Epiphanies,  re- 
cedente  Rege  k  Castro  Wintonise  versus  Novam  Fo- 
restam,  reversus  est  Cancellarius  ejus  (a)  Londoniam, 

(a)  Robert  Bnmel,  Bishop  of  Bath  ample  of  the  unequal  measure  with 

and  Wells. — Lord  Campbell  (Lives  which  historical  fame  has  been  meted 

of  the  Chancellors,  vol.  i.  page  164,)  out  to  English  statesmen, 
says  of  him,  that  he  is  a  striking  ex- 
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ut  apud  Westmonasterium,  quasi  in  looo  certo,  omnes 
indigentes  et  Brevia  petentes  et  jura  sua  prosequentea 
remedium  invenirent  ibidem/' — ^Fifth  Letter,  signed 
**  An  Antiquarian  Lawyer :" — "  Seijeants-at-Law 
called  by  the  Protector  Oliver:  Richard  Pepys,  Esq., 
Jan.  25,  1653-^54,  and  in  the  same  year  appointed 
Lord  Chief  Justice  in  Ireland.  He  was  of  a  good 
family,  of  the  Pepys's  of  Cottenham,  in  Cambridge* 
shire.  Sam.  Pep3rs,  Esq.,  Seci*etary  to  the  Board 
of  Admiralty  in  the  reigns  of  King  Charles  II.  and 
King  James  IL,  and  who  died  May  16,  1703, 
probably  was  his  son." — Noble's  Memoirs  of  the 
Protectoral  House  of  Cromwell,  voL  i.  p.  437, 
edit,  of  1787.  The  Pedigree  and  Life,  which 
the  editor,  Lord  Braybrooke,  has  prefixed  to 
the  Diary  of  Samuel  Pepys,  first  published  in 
1825,  (the  former  prepared  by  his  Lordship's 
brother  the  Hon.  and  Rev.  George  Neville, 
from  the  Visitation  of  Cambridgeshire,  and  other 
authentic  sources,)  have  shown  the  incorrectness  of 
Noble's  conjecture,  that  Samuel  Pepys  was  pro- 
bably the  son  of  the  Lord  Chief  Justice.  There  is 
a  slight  error  too  in  the  date  of  the  death  of  Samuel 
Pepys.  He  died  the  26th  and  not  the  16th  of  May, 
1703.     Lord  Braybrooke  says  that  the  best  account 
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of  Samoel  Pepys  ocean  in  the  Supplement  to 
ColUer's  Historical  Dictionary,  published  soon 
aftar  his  death ;  and^  as  he  had  reason  to  believe, 
by  his  relative  Boger  Gale  [the  antiquary],  [and  a 
very  interesting  account  it  is.  It  was  published  in 
1705].  Lord  Braybrooke  adds,  that  some  parti- 
culars of  Samuel  Pepys  are  obtained  from  Knight's 
life  of  Dean  Colet  [Founder  of  St.  PauFs  School, 
at  which  Pepys  received  his  early  education. 
Knighfs  Life  of  Colet  was  published  in  1724],  and 
Chalmers'  Biographical  Dictionary.  The  Supple- 
ment to  Collier's  Historical  Dictionary  and  Knight's 
life  of  Colet  make  no  mention  of  Pepys'  father* 
Chalmers,  like  Noble,  states  that  Samuel  Pepys  was 
probably  the  son  of  Richard  Pepys,  who  was  Lord 
Chief  Justice  in  Ireland  in  1654. — Richard  Pepys 
was  Chief  Commissioner  of  the  Great  Seal  of 
Ireland,  soon  after  he  was  appointed  Chief  Justice. 
He  died  in  1658,  being  then  the  sole  Judge  of  the 
Upper  Bench. — "  By  the  Lord  Lieutenant  and 
Council — Whereas,  upon  consideration  had  of  the 
decease  of  the  late  Lord  Chief  Justice  Pepys,  the 
sole  Judge  of  the  Upper  Bench,  and  of  the  ap- 
proaching Term,  and  that  if  no  supply  be  made 
for  some  Judge  to  sit  in  the  Court  by  the  beginning 
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of  the  Term,  great  inconvenience  will  inevitably 
ensue  both  to  the  Commonwealth  and  very  many  of 
the  people  of  this  nation  in  their  causes,  both  civil 
and  criminal,  depending  there,  by  the  discontinu- 
ance of  their  suits,  &c/'  Patent,  19th  January, 
1658, 
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contemplate  prevented  it. — The  rule  in  such  cases  as  to  costs  of  a  litiga- 
tion, by  means  of  which  the  title  to  the  funds  has  been  adjudged  •     348 

CooPE  V.  TwYNAM.— (L.  C.  Jii/y,  1823.) 

The  doctrine  of  contribution  rests  upon  the  principle  of  equality.  Cre- 
ditor ought  so  to  use  his  remedies,  that  the  burthen  may  be  equally  borne 
by  all  the  sureties     •  .  •  .  •  .523 

Crawshay  ©.  Crawshay. — (Af.  R.  January,  1822.) 

Where  the  Court  executes  trusts,  and  there  are  questions  respecting  two 
estates  or  funds,  the  general  rule  is,  that  each  estate  or  fund  shall  bear  its 
proportion  of  the  costs,  such  proportion  to  be  ascertained  by  the  relative 
values       .  .  •  •  .  .  .355 

De  Roos  Peerage  Case. — (1804-5.) 

Original  will  read  as  negative  proof  from  its  contents  that  testator  left 
no  issue,  no  mention  being  made  by  him  of  any  such  in  his  said  mXi. 

Original  will  read  to  prove  that  testatrix  described  herself  as  Countess 
Dowager  of  S. 

Original  will  read  to  prove  that  testatrix  described  herself  as  the  late 
wife  of  Lord  B.,  and  made  mention  of  her  three  sons. 

Original  will  read  to  prove  that  the  testatrix  described  herself  as  one  of 
the  three  daughters  and  co-heirs  of  Lord  R. 

Original  will  read  to  prove  that  testatrix  described  herself  as  one  of  the 
three  daughters  and  co-heirs  of  Lord  R.  and  named  no  children  540—1 

Registry  of  wills  read,  the  vritness  having  searched  diligently  for  the 
original  vnll  and  not  having  been  able  to  find  it        .  .  .541 

Deed  read  to  prove  that  R.,  the  son  of  W.  T.,  died  wilhont  issue, 
and  that  F.  his  younger  brother  died,  leaving  K.  his  daughter  and  sole 
heir  .  •  .  .  .  .541 

Instruments  read  to  prove  that  J.  M.,  on  his  marriage,  was  styled 
LordR. 

Instrument  read  to  prove  that  the  Earl  of  R.  vras  styled  Lord  R.  of 
*  *  *,  and  that  his  eldest  son  by  K.  N.  was  described  as  commonly 
called  Lord  R.  on  the  marriage  of  that  Lord  R. 

Evidence  of  this  kind  admissible,  though  in  point  of  effect  it  may  not 
amount  to  much.       .....  541—2 

Act  Book,  containing  the  registry  of  administrations  from  the  Preroga- 
tive Ofilce  in  Doctors'  Commons,  read  to  prove  that  administration  of  the 
effects  of  a  deceased  was  granted  to  a  creditor,  his  brother  having  re- 
nounced. 

Act  Book,  containing  the  registry  of  administrations,  read  to  prove  that 
administration  of  the  effects  of  a  deceased  was  granted  to  his  brother. 

Act  Book,  containing  the  registry  of  administrations,  read  to  prove  thai 
administration  of  the  ^cts  of  a  deceased  was  granted  to  his  aunt  by  the 
father's  side,  and  next  of  kin. 

The  same  book  read  to  prove  that  admimstration  of  the  effects  of  a 
deceased  unadrainistered  by  his  aunt,  and  also  administration  of  the  eflects 
of  another  intestate  unadministered  by  (he  first  intestate,  were  severally 
granted  to  cousins  once  removed,  and  next  of  blood  to  the  first  intestate   542—3 

Original  bill  and  answer  in  Chancery,  read  for  the  purpose  of  intro- 
ducing the  declantion  on  oath  of  the  widow  of  Lord  R.  in  her  answer  to 
the  b^,  with  respect  to  the  isiae  left  by  the  said  Lord  R. 
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PAom 
Origmal  bills  in  Chanoory  read  for  the  like  purpose  of  introducing  the 
dedarstions  of  persons  of  the  family,  relatiTe  to  the  state  of  the  funily, 
in  their  answers  to  the  said  bills  .  •  •  .      543 

Original  decree  in  Chancery  produced,  to  show  that  C.  F.  was  the  only 
son  of  C.  B.  W. ;  but  the  evidence  was  objected  to,  and  ordered  to  be 
rejected  .  .  .  .544 

Inscription  on  a  monument  in  a  church,  read  to  prove  that  Sir  H.  H. 
married  K.,  and  that  she  was  the  only  daughter  and  heir  of  F.  T. 

Inscription  in  a  church,  read  to  show  the  death  of  Snr  T.  W.  H. 

Inscription  in  a  church,  read  to  prove  that  J.  M.  was  the  second  son  of 
Lord  R.,  and  that  he  married  D.  one  of  the  daughters  and  co-heirs  of  Sir 
G.  v.,  and  that  the  said  J.  M.  died  4th  June,  1611. 

Inscription  in  a  church,  reail  to  prove  that  Lord  H.  was  the  eldest  son 
of  Sir  G.  M.,  son  of  J.  M.,  who  was  second  son  to  the  first  Lord  R.  544 — 5 

Inquisitions  post  mortem,  read  to  prove  the  deaths  of  parties,  and  who 
were  the  heirs  of  such  parties. 

Escheat  record  of  inquisition  on  the  death  of  Lord  S.,  read  to  prove  the 
marriage  of  the  daughter  of  Lord  R.  with  the  said  Lord  S.,  and  that  he 
died  vrithout  issue  by  her  .....      545 

[A  book  finom  the  Heralds'  College,  containing]  A  Collection  of  Arms 
taken  from  the  Garter  Plates,  not  received  in  evidence,  to  prore  what 
passed  on  the  installation  of  a  Knight  of  the  Garter  .  .545 

Inscriptions  on  Garter  Plates  in  St.  George's  Chapel,  Windsor,  read     •      516 

Commission  for  the  Herald's  visitation  for  the  county  of  L.,  and  the 
visitation  book  made  in  consequence,  containing  the  signed  pedigree,  read 
to  proTC  that  W.  C.  died  without  issue. 

The  original  registry  of  the  baptism  of  Lady  B.  M.  not  having  been 
produced,  the  same  visitation  book  read  to  show  that  she  was  married  to 
R.  T.,  and  that  she  had  issue  by  him  W.  T.,  who  had  issue  R.  his  eldest 
son,  and  F.  his  second  son         .  .  .  .  546 — 7 

Commission  for  compiling  a  book  in  the  Heralds'  Office,  called  'the 
Benefactors'  Book,  and  the  said  Benefactors'  Book  read  to  prove  a 
pedigree — Mr.  Attorney-General  inspecting  the  book,  and  stating  that  he 
observed  there  was  a  mark  of  authentication  to  most  of  the  pedigrees 
entered  in  it,  the  person  whose  pedigree  it  purported  to  be  appearing  to  have 
signed  it     .  .  .  .  .  .  •      547 

A  book  from  the  Heralds'  College  called  Founders'  Kin,  not  admitted  in 
evidence    .••••••      548 

Book  from  the  Heralds'  Ofiice,  entitled  Funeral  Certificates  of  the 
KobiHty.  Registry  of  the  funeral  certificate  of  Lord  P.,  read  to  show  that 
Lady  M.,  the  only  daughter  of  the  Duke  of  B.,  was  married  to  the  third 
son  of  Lord  P.,  and  that  he  died  without  issue  .  .  548 — 52 

Doe  v.  Gascoigne. — {York  Spring  Assizes,  1831.     Before  Mr. 
Justice  Littledale.) 

Affidavit  of  a  member  of  the  family  sent  to  the  Heralds'  College  for  the 
purpose  of  making  out  a  pedigree. 

Copy  of  such  affidavit  entered  in  the  books  of  the  College  was  read  in 
evidence,  it  appearing  that  due  search  had  been  made  for  the  original  but 
vrithout  success. 

Pedigree  compiled  by  the  Heralds'  College  from  information  afforded 
by  such  affidavit  rejected  .        .  .  .  .  .448 

DvtiHAM^  Bishop  op,  ».  Liddell. — {Lord  Cowper,  November, 
1717.) 

Where  costs  given  by  the  decree  have  been  taxed  and  ascertained,  a  bill 
of  review  ought  not  to  be  exhibited  until  the  same  have  been  paid  •      436 


xiv  CONTENTS, 


Fag  v.  Harris. — (Lord  Hardwieke,  November  Sih,  1742.) 

Bill  brought  by  an  elder  daughter  against  her  sisters  and  trustees,  to 
have  marriage  articles  on  the  marriage  of  her  brother,  wherein,  on  failore 
of  issue  by  him,  the  remainder  was  limited  to  her  in  preference  of  her 
sisters,  executed  for  her  benefit  •  .  •  .535 

FoRDYCE  V.  Bridges.— (i;.  C.  November  8th,  9ih,  lOih,  1847. 
February  I2tk,  and  March  I5ih  and  17th,  1848.) 

If  all  the  heirs  of  a  Scotch  entail  were  necessary  parties  to  a  suit  in  this 
Court,  touching  matters  in  which  they  are  interested  as  such  heirs  of  entail, 
the  suit  could  not  proceed,  not  only  on  account  of  their  nnmber,  but 
because  future  heirs  of  entail  coming  into  esse  would  not  be  bound  by 
any  proceedings  in  it,  as  their  claim  is  not  through  any  persons  parties  to 
the  suit. 

As  you  cannot  have,  in  any  shape,  before  the  Court  all  the  heirs  of 
entail  whom  you  seek  to  bind.  It  would  be  idle  to  prove  that  some  are  out 
of  the  jurisdiction. 

When,  to  avoid  a  failure  of  justice  in  the  Court  from  the  peculiar  nature 
of  the  interests  under  a  Scotch  entail,  it  shall  become  necessary  to  decide 
the  point  [as  to  making  all  the  heirs  of  a  Scotch  entail  parties  to  a  suit], 
some  rule  must  be  laid  down,  for  which  there  is  no  precedent. 

Not  possible  to  dispute  the  proposition,  that  the  heir  of  a  Scotch  entail 
is  not  bound  by  the  proceedings  in  a  suit  to  which  he  was  no  party,  he 
claiming  under  the  entail,  and  not  deriving  title  through  any  one,  a  piirty 
to  the  suit,  and  having  a  direct  interest  in  the  subject  of  that  suit  in  his 
own  right,  though  not  in  possession. 

Although  the  heir  is  not  bound  by  the  proceedings  in  such  suit,  he 
cannot  have  a  decree  in  his  own  suit,  unless  he  can  show  that  he  was 
iigured  by  the  former  decree,  or  has  interests  inconsistent  with  its 
directions. 

It  is  well  settled  that  trustees  ^pointed  by  the  Court,  cannot  exenase 
the  discretionary  power  given  by  a  will  to  the  original  trustees. 

Where  there  is  a  discretionsTy  power  of  distribution  which  cannot  be 
exercised,  this  Court  does  not  assume  the  exercise  of  the  discretion,  but 
distributes  the  fund  equally  amongst  all  the  objects  of  the  power. 

The  effect  and  result  are  the  same  in  cases  in  which  the  discretion  is  in 
selecting  the  objects  to  take,  and  in  a  case  in  which  the  discretion  is  in 
selecting  the  nature  and  character  of  the  estates  to  be  purchased,  diflterent 
persons  being  interested  in  the  different  estates. 

The  selecting  of  one  estate  in  preference  to  another  is  in  effect  the 
selecting  of  that  class  who  are  interested  in  the  estate  selected,  in  prefer, 
ence  to  the  class  interested  in  the  estate  rejected.  In  both  the  discretion 
was  intended  to  be  exercised  by  the  trustees  appointed ;  in  neither  upon 
the  failure  of  the  exercise  of  that  power  will  the  Court  assume  the  dis- 
cretion, but  in  both  it  will  divide  the  fund  equally  amongst  the  parties,  the 
objects  of  the  powers. 

Many  cases  establish,  where  there  has  been  a  vsJid  but  unequal  appoint* 
ment  of  part  of  the  fund,  and  an  invalid  appointment  of  another  part, 
that  the  unappointed  fund  should  be  equally  divided  amongst  the  objects 
of  the  appointment,  without  regard  to  the  share  they  had  received  from 
the  valid  appointment. 

To  regulate  the  distribution  of  an  unappointed  fund  by  what  had  pre- 
viously taken  place,  would  be  an  assumption  by  the  Court  of  the  exercise 
of  the  discretionary  power,  which  it  disclaims. 

Objection,  that  the  bequest  of  a  fund  to  be  invested  in  a  regular  Scotch 
entail  was  void  as  a  perpetuity,  overruled ;  the  rules  acted  upon  by  the 
Courts  in  this  country  vrith  respect  to  testamentary  dispositions  tending  to 
perpetuities  relating  to  this  country  only. 

The  fund  being  to  be  administered  in  a  foreign  country  is  payable  here, 
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thoagh  the  pnrpoM  to  YrlofiAk  it  it  to  be  ajiplied  would  hete  beee  illegal,  if 
the  administratioii  of  the  fund  had  been  to  take  place  in  this  country. 

A  charity  legacy,  void  in  this  country  under  the  Statute  of  Mortmain, 
ii  good  and  payable  here,  if  for  a  charity  in  Scotland  .  S26— 27 

FoRSTfeR  V.  SAyAGii.-^(Lord  Kinff^  May  28,  1726.) 

Demurrer  to  bill  of  review,  aasigning  for  error  that  the  proofs  not  luffi* 
dent,  allowed.  Lord  King  saying  he  could  not  enter  into  the  proofii. 

Feme  covert  privy  to  a  settlement  of  certain  booses,  made  upon  the 
marriage  of  her  sister-in-law,  never  discloses  that  she  herself  was  entitled 
to  the  same  under  a  prior  settlement         •  •  .  •      419 

Francis  v.  Dichfield. — (Lord  Hardwicke,  July  23,  1742.) 

Will  devises  all  testatrix's  real  and  personal  estates  to  plaintift,  and 
afterwards  bequeaths  all  the  rest  and  residue  of  the  testatrix's  personal 
estate  to  the  defendants.  Held,  that  the  phdntiffis  were  not  entitled  to 
any  part  of  the  personal  estate.  Evidence  of  the  person  who, drew  the 
will,  who  had  sworn  that  the  words  '*  and  personal,"  in  the  first  clause, 
were  inserted  there  by  him  by  mistake  currente  calsimo,  and  that  the  tes- 
tatrix designed  that  the  plaintiff  should  have  the  real  estate  only,  rejected 

Cases  in  which  parol  evidence  has  been  admitted  to  explain  a  will. 

Lord  Cowper  vrent  something  further  in  admitting  parol  evidence  in 
support  of  the  apparent  intent. 

Lord  Hardwicke  never  thought  that  right. 

The  caae  of  Seiwin  v.  Broumf  3  Bro.  P.  C.  607 ;  S.  C.  Cases,  temp. 
Talbot,  240,  a  very  strong  case,  and  it  was  against  Lord  Hardwicke's 
opinion  that  the  evidence  was  refused,  it  being  proof  in  support  of  the 
Iqgal  effect  of  the  vriU. 

Where  the  same  thing  is  given  to  two,  the  books  differ.  Lord  Hard- 
widce  thought  the  more  reasonable  opinion,  is  in  favour  of  a  revocalion    .      531 

Galliici  r.  Gallini.— (r.  C.  Mareky  1823.) 

Second  suit  by  creditor,  who  has  not  taken  the  benefit  of  a  first  suit,  to 
have  his  debt  paid  out  of  assets  not  comprehended  by  the  decree  made  in 
such  first  suit  ......      308 

Griffith  v.  Frafwell. — (Lard  Kiny,  May  4,  1728.) 

Order  absolute,  giving  to  plaintiffs  leave  to  file  a  bill  of  review — ^they, 
after  decree  obtained  by  them  to  confirm  articles,  having  discovered  that 
they  had  been  imposed  upon     .....      425 

Hog  v.  Hog. — (Court  of  Session,  June  7,  1791.    House  of  Lords, 
May  7,  1792.) 

Succession  of  moreable  effects  situated  in  a  foreign  country,  whether 
testate  or  intestate,  regulated  by  the  lex  domicilii. 

Succession  to  personal  effects  nrast  be  regulated  by  the  lex  domicilii. 
The  domicile  of  the  deceased  father  being  in  Scotland,  the  right  of 
legitim  extends  to  personal  effects  in  England  or  elsewhere,  as  well  as  in 
Scotland    .  .  .  .  .  .  .497 

Houghton  v.  Price. — (Lord  Hardwicke,  Hit,  Term,  1741.) 

Legacy  left  by  testator  to  his  grandson,  to  be  paid  to  liim  if  he  lived  to 
the  age  of  twenty-one.  The  interest  upon  the  legacy  until  it  vests  belongs 
to  the  residuary  legatee. 

*     Where  a  vested  legacy  is  given  payable  at  a  future  time,  in  general  no 
interest  is  allowed  till  the  time  of  payment. 

This  holds  except  in  cases  of  legacies  to  children  for  portions. 

That  rule  has  not  been  extended  to  grandchildren.  .  .      534 
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HuNGATB  V.  Gascoigne.— (X.  C.  July  24th,  25th,  and  29tk,  1846.) 

The  filing  of  a  bill  of  review,  or  a  supplemental  bill  in  the  natore  of  a 
bill  of  review,  grounded  upon  the  discovery  of  new  evidence,  is  in  the  dis- 
cretion of  the  Court. 

The  party  making  the  application  for  leave  to  file  a  bill  of  this  descrip- 
tion, must  satisfy  the  Court  that  the  new  evidence  could  not  by  any  reason- 
able diligence  on  the  part  of  himself,  or  his  solicitor,  have  been  brought 
forward  at  the  hearing  of  the  cause. 

The  new  evidence  must  be  of  a  kind  that,  combined  with  the  fonner 
evidence,  would,  if  it  could  have  been  brought  forward  at  the  hearing, 
probably  have  induced  the  Court  to  make  a  different  decree. 

The  new  evidence  must  not  only  be  relevant,  but  it  must  be  material ;  it 
must  be  such  that  the  Court  shall  think,  might  have  produced  a  decision 
favourable  to  the  party  bringing  it  forward. 

Evidence  in  Pedigree  Cases — Old  Deeds— Records  of  Fines — Old  Will 
— Inscription  and  Coat  of  Arms  on  Monument — Hatchment — Declarations 
that  an  individual  wiU  take  a  family  estate  .  .  .405 

Kerrington  V,  HoLLiST. — {Lord  Hardwiche,  July,  1755.) 

A  plaintiff  may  dismiss  his  bill  at  any  time  before  it  is  actually  heard    .      418 

Lashley  ».  Hog. — {In  the  House  of  Lords,  July,  1804.) 

A  native  of  Scotland,  settled  in  London  as  a  merchant,  intermarried  with 
a  native  of  England.  There  was  a  marriage  contract.  At  the  dissolution  of 
the  marriage,  by  the  death  of  the  wife,  the  domicile  of  the  husband  was  in 
Scotland. 

Held  by  the  House  of  Lords,  reversing  the  decision  of  the  Conrt  of 
Session — the  mamage  contract  not  being  so  conceived  as  to  bar  a  claim 
to  legal  provisions — ^that  the  pursuer,  a  daughter  of  the  marriage,  had 
therefore  a  claim  in  the  right  of  the  wife,  her  mother,  to  a  share  of  the 
moveable  estate  of  her  father,  the  husband,  at  the  time  of  her  mother, 
the  wife's  death         .  .  .  .  .  .  .449 

V.  .-^{House  of  Lords,  May,  1802.) 

Question  as  to  wife's  title  to  any  part  of  the  goods  in  communion, 
acquired  before  the  change  of  domicile      .  .  .  .478 

LoRiMER  V.  Harris. — {Lord  Kiny,  June  3,  1725.) 

Motion  to  dismiss  bill  of  review  because  it  was  brought  without  leave  of 
the  Court,  being  grounded  upon  new  matter  discovered  since  the  decree  .      443 

LowTHiAN  ©.  Hassell. — {L.  C.  July,  1790.) 

Costs  relating  to  legid  assets  paid  out  of  the  legal  assets,  and  costs 
relating  to  equitable  assets  paid  out  of  the  equitable  assets        •  .      357 

MiLWOOD  ©.  MiLwooD.-^(3f.  R,  July,  1834.) 

In  what  suits  it  may  be  right  to  inquire  what  portion  of  the  costs  has 
been  occasioned  by  executing  the  trusts  of  the  real  estate,  and  what  portion 
of  the  costs  has  been  occasioned  by  executing  the  trusts  of  the  personal 
estate,  and  to  make  each  estate  bear  its  peculnur  costs  •  .      354 

MoNKTON  V.  Attorney-General. — {L.  C.  April,  1848.) 

If  courts  of  common  law  in  ancient  times  were  constituted  as  at  present, 
and  the  Court  of  Chancery  did  not  exist  as  a  court  of  equity,  an  equitable 
jurisdiction  must  have  been  possessed  by  some  other  court        .  .     527 
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Natusch  v.  Irving ^Casb  of  thc  Alliance  British  and 
Foreign  Life  and  Fire  Assurance  Company. — (X«  C. 
September,  October,  and  November,  1824.) 

It  is  not  oompctent  to  any  number  of  persona  in  a  partnership  (unless 
tbey  show  «  oontract  rendering  it  competent  to  them)  formed  for  specified 
purposes,  if  they  propose  to  form  a  partnership  for  very  different  purposes, 
to  effect  that  formation  by  calling  upon  some  of  their  partners  to  receive 
their  subscribed  capital  and  interest  and  quit  the  concern — and  in  effect— 
by  oompelling  them  merely  to  retire  upon  such  terms— so  to  form  a  new 
company. 

The  right  of  a  partner  is  to  hold  to  the  specified  purposes  his  partners 
whilst  the  partnership  continues,  and  not  to  rest  upon  indemnities  with 
respect  to  what  he  has  not  contracted  to  engage  in. 

That  a  dissatisfied  partner  may  sell  his  shares  for  double  what  he  origi- 
nally gave  for  them,  is  no  reason  for  compelling  him  to  part  with  them. 
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ship of  six,  must,  as  far  as  the  nature  of  things  will  admit,  be  appued  to  a 
partnership  of  600. 

They,  who  seek  to  embark  a  partner  in  a  business  not  originally  part  of 
the  partnership  concern,  must  make  out  clearly  that  he  did  expressly,  or 
tacitly,  acquiesce      .....  358—59 

Where  a  partnership  is  dissolved,  even  where  it  can  be  in  a  sense  dis- 
solved the  instant  after  notice  to  dluolve  is  given,  if  there  be  no  contract 
to  the  contrary,  it  must  still  continue  for  the  purpose  of  winding  up  its 
affairs        .......      400 

Difiiculty  of  applying  the  rules  of  law  and  equity  to  societies,  constituted 
of  great  numbers  of  persons  not  incorporated. 

Much  has  been  done  with  respect  to  this  difficulty,  by  provisions  how 
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societies  are  to  sue.  Much  remains  to  be  done,  and  particularly  as  to 
rendering  -simple  and  effectual  the  remedies  of  the  members  of  such 
societies  against  each  other       .....      402 

Whatever  are  the  difitenlties  the  Courts  must  struggle  to  remedy  them, 
and  to  prevent  particular  members  of  those  bodies  from  engaging  other 
members  in  projects  in  whieh  they  have  not  consented  to  be  eng^^,  or 
the  engaging  in  which  they  have  not  encouraged,  assented  to,  empowered, 
or  acquiesced  in,  expressly  or  tadtly,  so  as  to  make  it  not  equitable  that 
they  should  seek  to  restrain  them  .  .  •  •      403 

Newton  o.  Baoshawe. — {L,  C.  July,  1801.) 

After  a  decree  in  a  creditors'  suit,  complete  in  respect  of  the  parties,  a 
suit  to  have  the  assets  marshalled  is  unnecessary       .  •  .319 

Pasheller  v.  Hammett. — (Jf.  R.  June,  1832.) 

Principle  upon  which  the  creditor  releases  the  surety,  by  giving  time  to 
the  principal  debtor  ......      522 
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Proctor  v.  Buuttrode. — (Lord  Eardwicke^  February  7,  1742.) 
Grant  of  a  lest  dnnag  vidovrheod  is  aa  cuoikioB  of  power  to  grwfc  a 

rent  fev  life. 
Giant  of  a  jointure  doing  widowlMod  in  bar  of  dower  is  a  good  joiatofe 

by  the  Statute  [Hen.  VIII.  c.  10]. 
Gnuit  of  an  auuilly  of  4<M.  is  a  fuU  execation  of  a  power  to  grant  an 

anmiity  of  &0I.         *  •  .  •  .     &34 

Plumbs  v.  Sandys.— (F.  C.  November,  1818.) 

A  creditor  having  taken  both  a  bond  and  a  mortgage  from  his  debtor, 
and  a  surety  having  joined  in  the  bond  and  being  afterwards  compelled  to 
pay  it,  held  that  he  was  entitled  to  have  the  mortgage  assigned  to  him     •     523 

Seeley  v.  Harrison. — (F.  C.  November,  1817.) 

If  a  creditar  or  other  person  has,  in  a  suit  in  this  Comt,  obtained  a 
decree  for  the  general  administration  of  the  estate  of  the  deceased  debtor, 
this  Court  will  permit  no  one,  whom  it  has  the  power  of  restraining,  to 
prosecute  a  suit  in  another  court  of  equity,  having  for  its  object  to  olitiiB 
a  similar  decree         .  .  •  •  .  .310 

Smith  r.  Guy.— (X.  C.  May  5,  1846.) 

Where  there  are  two  creditors*  suits,  in  both  of  which  for  any  reason 
decrees  have  been  made,  it  is  not  that  suit  wherein  the  decree  is  not  only 
prior  in  date,  but  also  the  most  extensive  as  regards  the  administration  of 
the  debtor's  estate,  the  proceedings  whereof  ought  to  be  stayed. 

The  Court  will  not  suffer  two  suits  to  go  on  where,  VMter  the  decree  in 
theifarst  suit,  all  that  is  asked  for  by  the  second  smt  osn  be  obtalMd;  and 
it  matters  not  that  the  decree  made  in  the  second  suit,  is  of  a  more  eera«- 
plicated  kind  than  would  be  pronounced  in  the  suit,  which  it  is  deairad 
shall  proceed,  and  that  there  may  on  that  account  be  some  delay. 

Where  the  suit,  in  which  there  has  been  no  decree,  so  far  Offers  from 
the  suit  in  which  the  decree  has  been  pronounced,  that  something  may  be 
asked  for  in  that  suit,  which  cannot  be  had  under  the  decree  alrndy  pro- 
nounced in  the  other  suit,  there  can  be  no  stay  of  proceedings. 

The  real  question  is,  whether  the  party  desirous  of  bringing  the  second 
cause  to  a  hearing,  can  get  sll  that  he  wants  in  the  suit  in  which  there  has 
been  a  decree. 

If  the  party  desiroiis  of  bringing  the  seeond  eanse  to  a  bearing,  can  get 
all  that  he  vrants  in  the  snit  in  which  there  has  been  a  decree,  any  penon 
interested  has  a  right  to  eome  to  the  Court,  and  stay  the  proeeedings  of 
SDch  party. 

An  order,  that  a  creditor,  who  la  no  party  to  an  adminiatraAion  suit,  or 
who  has  not  gone  in  under  the  decree  and  proved  his  debt,  should  have  the 
conduct  of  the  snit,  would  be  irregular. 

Where  there  are  two  administration  iuit8»  in  both  of  which  there  most 
be  decrees,  endeavours  should  be  made  so  to  manage  matters  as  to  direct 
those  accounts  and  inquiries  only  by  the  second  decree,  which  are  not 
embraced  by  the  first  decree. 

Where  by  decrees  in  two  suits  the  same  accounts  are  to  be  taken,  and 
the  decree  in  one  suit  gives  the  Blaster  liberty  to  adopt  the  aceaanta 
directed  by  the  decree  in  the  other  suit,  it  seems  eiLpedient,  in  genenl. 
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PETEB  SMITH,  ON  BEHALF  OF  HIMSELF  AND  ALL 
OTHEE  THE  BONA  FIDE  CBEDITOBS  OP  THOS. 
PEEKINS,  LATE  OF  CHELM8F0ED,  IN  THE 
COUNTY  OF  ESSEX,  GENTLEMAN,  DECEASED, 
WHO  SHALL  COME  IN  AND  SEEK  BELIEF  BY 
AND  CONTEIBCTE  TO  THE  EXPENSES  OF  THAT 
SUIT  e.  HENEY  GUY  AND  JOHN  GEIMWOOD 
PEEKINS. 

AND 

GEOEGB  ALFEED  BEUNWIN,  THOMAS  JOHN 
BEUNWIN,  AND  MABY  ANN  BEUNWIN,  IN- 
FANTS, BY  HENEY  COBB,  THEIE  NEXT  FEIEND, 
ON  BEHALF  OF  THEMSELVES  AND  ALL  OTHEE 
THE  CEEDITOES  OF  THE  SAID  THOS.  PEEKINS, 
DECEASED,  OTHEE  THAN  THE  DEFENDANTS 
THEEEINAFTEE  NAMED,  WHO  SHALL  COME 
IN  AND  CONTEIBUTE  TO  THE  EXPENSES  OF 
THAT  SUIT  t..  HENEY  GUY,  JOHN  GEIMWOOD 
PEEKINS,  GEOEGE  BICHAEDSON,  THOMAS 
EICHAEDSON,  ANN  BELLINGHAM,  MAEY 
EICHABDSON,  AND   SAMUEL  BEUNWIN,  AND       '^glo'^' 

SUSAN  HIS  WIFE.  » r-^ — ' 

Smith  e.  Gut. 

On  the  6th  of  May,  1846,  the  bill  in  the  suit  of  Smith  r.  Wbae  then 

Guy  was  filed,  and  was  nuurked  for  the  Court  of  the  Vice-  ^>  ^t,,  ^ 

Chancellor  Wiimun.     It  stated  three  promissory  notes  due  J"*  of  wUch 
o       ^  ^     ^      r  J  fgf  toy  reaaon 

from  Thomas  Perkins  to  the  plaintiff.  decrees  have 

On  the  6th  of  May,  1846,  the  bill  in  the  suit  of  Brunwin  ^ot'that  aoit 
V.  Guy  was  filed,  and  was  marked  for  the  Court  of  the  Vice-  J^^*^ 
*   VOL.  n.  o 
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Smith  v,  Guy. 

only  prior  in 
date,  but  also 
the  most  exten- 
sive as  regards 
the  administra- 
tion of  the 
de})tor's  estate, 
the  proceedings 
whereof  ought 
to  be  stayed. 
The  Court 
will  not  suffer 


1846^  Chancellor  of  England.  It  stated  the  will  of  one  Thomas 
Richardson,  devising  and  bequeathing  property  upon  certun 
trusts  for  the  benefit  of  his  widow  Mary  Richardson,  ance 
deceased,  and  of  his  five  children,  the  defendants  Ann 
Bellingham  (then  the  wife  of  William  Bellingham,  since 
deceased),  George  Richardson,  Mary  Richardson,  Susan 
Brunwin  (the  wife  of  the  defendant  Samuel  Brunmn,  then 
Susan  Richardson),  and  Thomas  Richardson,  and  of  their 
children  respectively.  That  the  aforesaid  Thomas  Perkins 
two  suits  to  TO  ^^  *'^®  surviving  trustee  under  the  will.  That  the  trust 
on  where,  under  moneys  had  been  possessed  by  Thomas  Perkins,  and  were 

the  decree  in  .  ^ ,  .111 

the  first  suit,  aU  not  m  a  proper  state  of  mvestment,  and  that  a  considerable 
that  is  asked  j^^^  j^^j  accrued  to  the  estate  of  the  testator  by  Perkins 
having  omitted  to  invest  the  trust  moneys.  That  Perkins 
had  purchased  certain  Luxembourg  Railway  shares,  and 
that  such  shares  had  been  bought  with  the  said  trust 
moneys. 

Both  the  bill  in  Smith  v.  Guy,  and  the  bill  in  Brunwin 
v.  Guy,  stated  the  will  of  Thomas  Perkins,  and  that  Mary 
Perkins,  the  devisee  and  residuary  legatee  thereunder  and 
the  executrix,  died  in  the  lifetime  of  Thomas  Perkins — ^the 
grant  of  letters  of  administration,  with  the  will  annexed, 
to  the  defendant  Guy,  who,  by  virtue  of  such  letters  of  ad- 


for  by  the 
second  suit  can 
be  obtained ; 
and  it  matters 
not  that  the 
decree  made  in 
the  second  suit, 
is  of  a  more 
complicated 
kind  than 
would  be  pro- 
nounced in  the 
suit,  which  it  is 
desired  shall 
proceed,  and 
that  there  may 
on  that  account 
be  some  delay. 


Where  the 

suit,  in  which  there  has  been  no  decree,  so  far  differs  from  the  suit  in  which 
the  decree  has  been  pronounced,  that  something  may  be  asked  for  in  that  suit, 
which  cannot  be  had  under  the  decree  already  pronounced  in  the  other  suit, 
there  can  be  no  stay  of  proceedings. 

The  real  question  is,  whether  the  party  desirous  of  bringing  the  second  cause 
to  a  hearing,  can  get  all  that  he  wants  in  the  suit  in  which  there  has  been  a 
decree. 

If  the  party  desirous  of  bringing  the  second  cause  to  a  hearing,  can  get  aU 
that  he  wants  in  the  suit  in  which  there  has  been  a  decree,  any  person  inter- 
ested has  a  right  to  come  to  the  Court,  and  stay  the  proceedings  of  such  party. 

An  order,  that  a  creditor,  who  is  no  party  to  an  administration  suit,  or  who 
has  not  gone  in  under  the  decree  and  proved  his  debt,  should  haye  the  conduct 
of  the  suit,  would  be  irregular. 

Where  there  are  two  administration  suits,  in  both  of  which  there  must  be 
decrees,  endeavours  should  be  made  so  to  manage  matters  as  to  direct  those 
accounts  and  inquiries  only  by  the  second  decree,  which  are  not  embraced 'by 
the  first  decree. 

Where  by  decrees  in  two  suits  the  same  accounts  are  to  be  taken,  and  the 
decree  in  one  suit  gives  the  Master  liberty  to  adopt  the  accounts  directed  by 
the  decree  in  the  other  suit,  it  seems  ezpledient,  in  general,  that  the  plaiatiff 
in  the  former  suit  should  be  served  with  all  warrants  in  the  latter  suit,  which 
respect  such  accounts,  and  should  have  leave  to  attend  the  Master. 
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ministration,  had  possessed  himself  of  a  large  part  of  the        1846. 
personal  estate  of  Perkins,  and  that  Perkins  was,  at  the  Smith  v.  Guy. 
time  of  his  death,  entitled  to  dirers  freehold  and  copyhold 
estates,  and  that  the  defendant  Perkins  was  his  heii^at-law. 

On  the  11th  of  June,  1846,  a  decree  was  made  in  the 
suit  of  Bmnwin  v.  Guy  by  the  Vice-Chancellor  of  England. 
It  is  printed,  post,  page  302. 

On  the  6th  of  July,  1846,  a  motion,  on  the  part  of  the 
defendant  Guy,  was  made  in  the  suit  of  Smith  v.  Guy 
before  the  Vice-Chancellor  Wigram,  to  stay  all  proceed- 
ings in  such  suit,  when  his  Honour  declined  to  make 
any  order,  and  reserved  the  costs  of  the  motion  until  the 
hearing  (a). 


(a)  It  will  be  seen  by  the  decree 


Saggoted 

to  Mine      ^  Brunwio  ▼.  Guy,  printed  poet, 
niiu  intti.  page  302,  that  those  accounts  and 


toted  with 
the 


inquiries,  in  which  alone  the 
0^'^L^  plaintiff  Smith  as  a  creditor  of 
tectmgex-  Perkins  had  an  interest,  were 
^^  to  be  taken  and  made  only  if  the 
t^fr^of  Master  should  find  that  William 
them,  the  BeUingham  and  Mary  Richardson 
^oeemost  were  dead,  and  that  the  defendant 
f,^^£  Ann  BeUingham  had  not  any 
the  ac-  child  or  children,  and  never  had 
wnntioon-any  child  or  children  who,  being 
^^^  "P'a  son  or  sons,  attained  the  age 
Master  of  twenty-one  years,  or,  being  a 
finding  that  daughter  or  daughters,  attained 
belou^^  that  age  or  married  under  that 
toidiM  t^e  with  the  consent  of  her  or 
are  present,  their  parent  or  parents,  guardian 
qnentlv'^  or  guardians,  for  the  time  being; 
thatun-  8^^  ^  he  should  also  find  that 
til  the  Mas- none  of  the  defendants,  George 
l^j^j^  J.  Richardson,  Thomas  Richardson, 
all  the  per- >^^  Mary  lUchardson,  had  ever 
MniB  oontti- 

toting  the  ciats  are  present,  and  has 
commenced,  or  is  about  to  commence 
the  taking  of  the  accounts,  a  creditor 
proceeding  at  law  cannot  be  stopped. 


been  married,  and  that  the  de- 
fendant Susan  Brunwin  had  not 
any  child  or  children  other  than 
the  plaintiffs,  and  never  had  any 
other  child  or  children  who,  being 
a  son  or  sons,  attained  the  age  of 
twenty-one  years,  or,  being  a 
daughter  or  daughters,  attained 
that  age  or  married  under  that 
age  with  the  consent  of  her  or 
their  parent  or  parents.  The  ac- 
counts of  the  debts  due  to  the 
creditors  of  Perkins  and  of  his 
personal  estate,  and  the  applica- 
tion of  the  personal  estate — The 
inquiries  respecting  the  real 
estate-— The  sale  of  the  real 
estate  and  the  application  of  the 
proceeds— The  inquiries  and  ac- 
counts relative  to  the  rents  of  the 
real  estate — indeed  all  accounts 
and  inquiries  subsequent  to  the 
preliminary  inquiries — were  con- 
tingent upon  the  Master  finding 
certain  facts,  the  subject  of  such 
preliminary  inquiries,  some  in 
the  afiirmative  and  some  in  the 
negative.  Where  a  decree  for  the 
u  2 
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^     I8^g'  On  the  25th  of  July,  1846,  a  decree  was  made  by  the 

Smith  v.  Gut.  Vice-Chancellor  Wigram  in  the  suit  of  Smith  v.  Guy.     It 
is  printed,  post,  page  305. 

On  the  Srd  of  December,  1846,  notice  of  motion  entitled 
in  the  two  causes  of  Smith  v.  Guy  and  Brunwin  v.  Guy  was 
given,  before  the  Lord  ChanceUor,  on  behalf  of  the  plaintiff 
in  the  first-mentioned  cause,  that  all  further  proceedings 
under  the  decree  made  in  the  second-mentioned  cause,  and 
otherwise  in  that  cause — so  far  as  the  same  rehited  to  the 
administration  of  the  estate  of  the  said  Thomas  Perkins, 
deceased,  the  testator  in  the  pleadings  of  both  causes 
named — might  be  stayed ;  and  that  the  Master,  to  whoni 
the  causes  stood  referred,  might  be  at  liberty — in  taking  and 
prosecuting  the  accounts  and  inquiries  directed  by  the  decree 
made  in  the  said  first-mentioned  cause,  if  he  should  think 
fit — to  adopt  any  of  the  accounts  and  inquiries  already  taken 
and  prosecuted  by  him,  under  the  decree  in  the  said  second* 
mentioned  cause,  rehiting  to  the  administration  of  the  said 
testator^s  estate,  and  to  include  the  same  in  the  report  to 
be  made  by  him  under  the  decree  made  in  the  said  first- 
mentioned  cause ;  and  that  all  proper  directions  might  be 
given  for  the  due  administration  of  the  said  testator^s 
estate  in  the  said  first-mentioned  cause ;  or  otherwise,  that 
all  further  proceedings  under  the  decree  made  in  the  said 
first-mentioned  cause,  and  otherwise  in  that  cause,  might 

benefit  of  creditors  is  thus  con-  ing  executors,  that  from  the  frame 
tingenty  there  seems  the  same  ob-  of  them,  the  decree  must  make  the 
jection  to  an  application  by  the  taking  of  the  accounts  contingent 
executor  to  stay  the  proceedings  upon  the  Master  finding  that  all 
in  a  second  creditors'  suit  as  to  persons  belonging  to  a  class  are 
an  application  by  him  to  restrain  present ;  and  that  consequently 
a  creditor  from  proceeding  at  law;  until  the  Master  has  found  that 
see  Ranken  v.  Harwood^  ante,  vol.  all  the  persons  constituting  the 
i.  page  293.  The  author  has  class  are  present  and  has  com- 
there  stated  that  it  is  an  objec-  menced  or  about  to  commence 
tion,  which  he  has  constantly  the  taking  of  the  accounts,  a  ore- 
urged  against  some  suits  insti-  ditor  proceeding  at  law  cannot  be 
tuted  with  a  view  only  of  protect-  stopped. 
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be  stayed ;  and  that  in  that  case  the  plaintiff  in  that  cause  ^  ^^^p/  ^ 
might  have  the  conduct  of  the  said  second-mentioned  cause,  Smitb^v.  Got. 
and  the  prosecution  of  the  said  decree  made  therein  com- 
mitted to  him ;  and  that  then,  also,  the  said  Master  might 
be  at  liberty  if  he  should  think  fit — ^in  taking  and  prose- 
cuting the  accounts  and  inquiries  directed  by  the  said  last- 
mentioned  decree,  rekting  to  the  administration  of  the  said 
testator^s  estate — ^to  adopt  any  of  the  accounts  and  inquiries 
already  taken  and  prosecuted  before  him  under  the  decree 
in  the  said  firstrmentioned  cause ;  and  amongst  others  the 
accounts  of  the  debt  of  the  plaintiff  in  that  cause,  and  of 
the  debts  of  any  other  creditors  of  the  said  testator  already 
proved  before  him,  and  to  include  the  same  in  the  report 
to  be  made  by  him  under  the  decree  in  the  said  second- 
mentioned  cause ;  and  that  then  also  the  plaintiff  in  the 
first-mentioned  cause  might  be  served  with  notice  of,  and 
be  at  liberty  to  attend,  all  proceedings  in  the  said  second- 
mentioned  cause,  either  under  the  said  decree  made  therein, 
or  otherwise,  relating  to  the  claims  of  the  said  plaintiffs  in 
that  cause  against  the  said  testator^s  estate ;  or  otherwise, 
that  the  siud  Master  might  be  directed  to  prosecute  the 
accounts  and  inquiries  directed  by  the  said  respective 
decrees,  in  the  presence  of  the  parties  to  each  of  the 
said  suits,  and  to  make  one  report  under  such  respective 
decrees — ^And  that  then,  also,  the  plaintiff  in  the  said  first- 
mentioned  cause  might  have  the  conduct  of  both  the  said 
causes,  and  the  prosecution  of  both  the  said  decrees  com- 
mitted to  him;  and  that  then,  also,  such  one  of  these 
causes,  as  to  his  Lordship  should  seem  fit,  might  be  trans- 
ferred to  the  Vice-Chancellor,  to  whose  Court  the  other  of 
them  was  then  attached. 

Affidavits  were  filed  in  support  of,  and  in  opposition  to, 
the  motion.  The  object  of  the  affidavits  was  to  make  out 
collusion,  in  the  suit  of  Brunwin  v.  Guy,  between  the 
plaintiffs  and  the  defendant  Guy,  principally  by  showmg 
the  irregularities  that  had  already  taken  place  in  the 
Master^B  office  under  the  decree  in  that  suit. 
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1846.  Mr.  Holt  and  Mr.  Folletl  for  the  plaintifiP  in  the  first 

Smith  v.  Gut.  cause  in  support  of  the  motion. 

Mr.  James  Parker  and  Mr,  Erskine  for  the  plaintiff  in 
the  second  cause  in  opposition  to  the  motion. 

Mr.  Craig  for  the  defendant  Guy  in  both  causes. 

The  Lord  Chancellor  said,  that  it  was  quite  unnecefiBaiy 
under  the  circumstances  to  consider  the  result  of  the 
affidavits.  First,  The  motion  sought  that  the  proceedings  in 
the  second  suit,  so  far  as  the  same  reUted  to  the  adminis- 
tration of  the  estate  of  Perkins,  might  be  stayed.  It  did 
not  seek  to  stay  all  the  proceedings.  The  proceedings, 
which  were  peculiarly  for  the  benefit  of  the  phuntifi  in 
that  cause,  were  not  comprised  in  the  motion.  The  motion 
sought  besides,  that  certain  directions  might  be  given 
consequential  upon  the  order  to  stay  the  proceedings  so 
far  as  the  same  related  to  the  administration  of  Perkinses 
estate,  but  which  need  not  be  considered  if  no  such  order 
could  be  made.  Now  the  decree  in  the  second  suit  was 
not  only  prior  to  the  decree  in  the  first  suit,  but  as 
regarded  the  administration  of  the  estate  of  Perkins  it  was 
more  extensive.  It  embraced  more  matters.  The  decree 
in  the  second  suit  not  only  directed  an  account  of  the 
personal  estate,  but  it  directed  an  inquiry  and  accounts  as 
to  the  real  estates,  and  the  heir^i-law  having  admitted 
the  insufficiency  of  the  personal  estate,  it  directed  a  sale 
of  the  real  estates  and  an  account  of  the  rents,  and  it 
appointed  a  receiver.  On  the  other  hand,  the  decree  in 
the  first  suit  merely  directed  an  inquiry  and  accounts  as  to 
the  real  estates  in  case  of  the  insufficiency  of  the  personal 
estate.  That  he  was  clearly  of  opinion  that,  under  cir- 
cumstances such  as  these,  no  order  could  be  made  for 
staying  the  proceedings  under  the  decree  in  the  second 
suit  as  regarded  the  administration  of  the  estate  of 
Perkins.  That  where  there  are  two  creditors'  suits  in  both 
of  which  for  any  reason  (as  where  after  a  decree  had  been 
made  in  one  suit  there  was  an  omission  to  apply  that  the 
other  suit  might  be  stayed,  or  there  was  no  right  to  make 
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an  applieati<m  of  that  kind,  the  latter  suit  seeking  some-        1^46^ 

thing  not  comprehended  by  the  decree  pronounced  in  the  Smith  v.  Guy. 

former  suit)  decrees  have  been  made,  it  is  not  that  suit 

wherein  the  decree  is  not  only  prior  in  date  (a),  but  also 

the  most  extensive  as  regards  the  administration  of  the 

debtor'*8   estate,  the  proceedings  whereof   ought  to  be 

stayed.   Secondly,  Failing  in  this  object  the  motion  sought 

that  all  the  proceedings  in  the  first  suit  might  be  stayed. 

It  also  sought  some  directions  as  a  consequence  of  this 

order  upon  which  it  was  not  requisite  to  enter  unless  such 

an  order  was  to  be  pronounced.    Now  the  defendant  Guy, 

the  executor,  had  prior  to  the  decree  in  the  first  suit 

applied  to  stay  proceedings,  upon  the  ground  that  all  that 

was  asked  for  in  that  suit  had  been  already  decreed  in  the 

second  suit ;  and  if  there  had  been  no  special  circumstance 


(a)  In  Ufilddke  v.  Bochford,  1 
MolL  316,  Sir  Anthony  Hart, 
after  aaying  that  the  same  ac- 
eoont  should  not  be  taken  twice 
in  separate  suits,  and  therefore, 
when  two  suits  were  identical, 
one  should  be  stayed,  added, 
and  that  must  be  the  second, 
[the  suit  in  which  no  decree  had 
been  obtained,]  for  the  Court  had 
no  authority  to  stay  the  plaintiff 
in  the  first  cause,  [the  suit  in 
which  the  decree  had  been  made,] 
but  ha  did  not  entertain  the  no- 
tion that  the  Chancellor  had  un- 
hmited  powers  to  control  the 
smtor.  That  a  man,  who  obtained 
a  decree,  must  prosecute  it  of 
right,  unless  it  could  be  shown 
that  he  might  have  the  same  re* 
fief  under  a  pre-existing  decree. 

In  that  case  there  was  an  appli- 
cation by  the  defendant  in  the 
first  suit,  in  which  there  ha,d  been 
a  general  administration  decree, 
to  stay  the  proceedings  in  the 
second  suit  instituted  by  a  mort- 


gagee, there  having  as  yet  been  no 
decree  in  such  second  suit.  The 
nature  of  the  case  and  the  con- 
text show  that  the  judgment  of 
Sir  AnthoDy  Hart  must  be  read 
with  the  qualifications  contained 
in  the  words  introduced  between 
crotchets. 

In  the  same  judgment.  Sir 
Anthony  Hart  is  reported  to  have 
said,  that  the  plaintiff,  in  the  first 
cause,  having  got  a  decree,  and 
no  imputation  of  misconduct 
against  him,  the  Court  had  no 
right  to  stop  him.  That  he  could 
not  stay  the  plaintiff  who  had  ob- 
tiuned  his  decree  in  the  first 
cause,  because  no  misconduct 
was  proved. 

The  language  here  ascribed  to 
Sir  Anthony  Hart  is  inaccurate. 
Misconduct  would  not  be  a 
ground  for  staying  the  first  cause 
in  which  a  decree  had  been  ob- 
tained, but  only  for  giving  the 
conduct  of  it  to  another  creditor. 
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J846.  in  the  case  there  could  be  no  doubt  that  the  defendant- 
Smith  v.  Gut.  ^uy  would  have  been  quite  right  in  making  that  appli- 
cation (a).  That  the  Court  would  not  sufier  two  suits  to 
go  on  where  under  the  decree  in  the  first  suit  all  that  was 
asked  for  by  the  second  suit  could  be  obtained,  and  it 
mattered  not  that  the  decree  made,  was  of  a  more  compli- 
cated kind  than  would  be  pronounced  in  the  suit  which  it 
was  desired  should  proceed,  and  that  there  might,  on  that 
account,  be  some  delay  (i).  That  where  the  suit,  in  which 
there  has  been  no  decree,  so  far  differs  from  the  suit  in 
which  the  decree  has  been  pronounced  that  something  may . 
be  asked  for  in  that  suit,  which  cannot  be  had  under  the 
decree  already  pronounced  in  the  other  suit,  there  can  be . 
no  stay  of  proceedings — the  Court  has  no  power  to  prevent 
the  party  from  bringing  his  cause  to  a  hearing  (c).     That. 


{a)  See  the  note,  ante,  page 
291. 

(fi)  See  Portarlinffton  v.  Darner 
and  Lewis  v.  Darner,  L.  C.  June, 
1847,  printed  in  a  subsequent 
part  of  this  work. 

(e)  See  Coyegame  v.  Jones, 
Amb.  613 ;  Law  v.  Bighy,  4  Bro. 
C.  C.  60 ;  Anson  v.  T&wgood,  6 
Mad.  374;  Pott  v.  Qallini,  1 
Sim.  &  Stu.  206 ;  Newtonv. Lord 
Egmont,  4  Sim.  674 ;  Pickford  v. 
Hunter,  5  Sim.  122;  Budgen  v. 
Sage,  3  My.  &  Or.  683 ;  see  also 
Rigby  v.  Strangeways,  L.  C.  Dec. 
1846,  printed  in  a  subsequent 
part  of  this  work. 

In  Uniacke  v.  Rochford,  1  Moll. 
216,  Sir  Anthony  Hart  said,  that 
if  the  plaintiff  in  the  second  suit 
could  have  any  relief,  benefit,  or 
expedition,  which  he  could  not 
have  in  the  first,  that  gave  him  a 
right  to  prosecute  his  separate 
cause. 

This  case  of  Uniacke  v.  Roch- 
ford is  a  remarkable  example  of 


the  rule.  There  had  there  been 
a  decree  in  a  general  creditors' 
suit,  and  a  mortgagee  had  gone  in 
under  the  decree  and  proved  hia 
debt.  Afterwards,  being  diaaatia- 
fied  with  the  manner  in  which 
the  suit  was  conducted,  he  filed 
his  bill  of  foreclosure.  Sir  An- 
thony Hart  said  he  could  not  stay 
the  second  suit,  because  the  plain- 
tiff  in  it  had  a  distinct  right,  as  a 
mortgagee,  over  a  general  incum* 
hrancer. 

The  signification  to  be  attached 
to  the  word  ''expedition,"  con- 
tained in  the  foregoing  extract 
from  Sir  A.  Hart's  judgment  in 
Uniacke  v.  Rocl^ord,  is  very  du- 
bious. If  it  can  be  inferred  from 
the  manner  in  which  the  word  ia 
there  used,  that  although  the 
same  relief  or  benefit  may  be  had 
in  the  first  suit  as  in  the  second 
suit,  yet,  that  if  a  decree  were 
made  in  the  second  suit,  such  re- 
lief or  benefit  might  be  had  with 
more  expedition  than  in  the  first 
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the  real  question  was,  whether  the  party  desirous    of        ^M^*     ^, 

bringing  the  second  cause  to  a  hearing  could  get  all  that  Smttb  v.  Out. 

he  wanted  in  the  suit  in  which  there  had  been  a  decree. 

That  if  he  could,  any  person  interested  had  a  right  to  come 

to  the  Court  and  stay  his  proceedings  (a).     That  in  the 

present  case  the  pkintiff  Smith  had  insisted  that,  under 

the  circumstances,  the  application  of  the  defendant  Guy  to 

stay  hb  suit  ought  not  to  be  granted,  and  he  had  been 

successful  in  his  opposition.    That  now,  however,  he  had 

changed  his  mind,  and  was  himself  desirous  that  the  suit 

should  be  stayed.    That  probably  the  defendants  would 

have  no  objection  to  such  suit  being  stayed,  did  not  the 

phuntiff  Smith  wish  to  make  it  part  of  the  order  that  he 

should  have  the  conduct  of  the  other  suit.     He  proposed 

to  stay  his  own  suit,  the  first  suit,  upon  condition  only  of 

having  the  conduct  of  the  second  suit.    Now  a  person  who 

had  an  interest,  although  he  was  not  a  party,  might  indeed 

apply  to  stay  proceedings  in  a  suit ;  if  he  was  interested  he 

might  do  that  (&).    But  was  there  an  instance  of  a  person, 

who  was  not  a  party  to  the  suit,  or  who  had  not  in  a 

manner  made  himself  a  party,  as  in  the  case  of  a  creditor 

or  a  legatee,  who,  under  a  decree,  had  gone  in  before  the 

Master,  and   proved  his  debt    or    claimed    his    legacy, 

applying  to  have  the  conduct   of   the  suit!    That    he 

believed  there  was  no  instance  of  the  sort.     That  here  the 

plaintiff  Smith  was  no  party  to  the  second  suit,  and  had  not 

gone  in  as  a  creditor  in  it.     He  was  a  stranger  to  the 

second  suit.     His  application  to  have  the  conduct  of  it 

could  not,  therefore,  be  granted.    An  order  that  a  creditor, 

who  is  no  party  to  an  administration  suit,  or  who  has  not 

under  the  decree  gone  in  and  proved  his  debt,  should  have 

rait,  the  author  cannot  subscribe  bringing  a  suit  to  a  hearing. 

to  such   a  proposition.    An  ex-  (a)  See  PortarUngton  v.  Darner 

ception  of  that  kind,  introduced  and  Lewis  v.  Darner^  L.  C.  June, 

into    this  part  of   the   practice,  18475  printed    in   a  subsequent 

would  be  found  to  afford  a  pre*  part  of  this  work. 

text  in  almost  every  instance  for  (jb)  See  the  preceding  note. 
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1846^         the  conduct  of  such  suit  would  be  irregular  (a).    Lastly, 


Smith  «.  Gut.  Failing  in  this  second  object,  the  motion  sought  that  the 
Master  might  be  directed  to  prosecute  the  accounts  and 
inquiries  in  both  suits  in  the  presence  of  the  parties  to 
each  of  the  suits,  and  that  one  report  might  be  made  under 
both  decrees,  and  that  the  plaintiff  might  have  the  conduct 
of  both  the  causes.  Now,  as  to  the  plaintiff  having  the 
prosecution  of  both  the  decrees,  the  conduct  of  both  the 
causes,  there  was  the  same  objection  as  had  been  already 
mentioned  as  applicable  to  the  second  object  of  the  motion. 
That  if  the  plaintiff  Smith  could  not  have  the  conduct  of 
the  second  cause,  being  no  party  to  that  cause,  not  having 
gone  in  under  the  decree,  being  a  stranger  to  it,  neither 
could  he  have  the  conduct  of  such  cause  conjointly  with  the 
first  cause.  That  the  same  reason  equally  held.  That  it  was, 
however,  asked  that  the  accounts  and  inquiries  under  the 


Tnceitobe 
found  in  in- 
edited  Law 
MSS.  ofthe 
practice  of  a 
creditor,  who 
had  come  in 
under  a  decree, 
applying  in 
certain  cases  to 
haye  the  con- 
duct of  the  suit, 
at  a  much 
earlier  period 
than  1780,  the 
year  in  which 
Lord  Redes- 
dale's  Treatise 
first  ^^peared. 


(a)  The  practice  of  a  creditor, 
who  has  come  in  under  a  decree, 
applying  in  certain  caaea  to  have 
the  conduct  of  the  suit,  was  fully 
established  in  1780,  the  year  in 
which  Lord  Redesdale's  Treatise 
on  Pleading  first  appeared.  The 
writer  has  found  in  inedited  Law 
MSS.  traces  of  the  practice  at  a 
much  earlier  period.  Lord  Redes- 
dale,  first  edition,  page  91>  third 
edition,  page  203,  after  stating 
New  V.  Weston,  3  Atk.  637— 
Where  a  decree  is  made  upon  a  bill 
brought  by  a  creditor  on  behalf 
of  himself  and  all  other  creditors 
of  the  same  person,  and  another 
creditor  comes  in  before  the 
Master  to  take  the  benefit  of  the 
decree,  and  proves  his  debt,  and 
then  files  a  bill  on  behalf  of  him- 
self and  the  other  creditors,  the 
defendants  may  plead  the  pen- 
dency of  the  former  suit;  for  a 
man  coming  under  a  decree  is 
quasi  a  party — adds  that  the  pro- 


per way,  for  a  creditor  in  such 
a  situation  to  proceed,  if  the 
plaintiff  in  the  original  suit  ia 
dilatory,  is  by  application  to  the 
Court  for  liberty  to  conduct  the 
cause. 

Now,  by  the  56th  General  Or- 
der of  April,  1828,  where  the 
party  actually  prosecuting  a  de- 
cree or  order  does  not  proceed 
before  the  Master  with  due  dili- 
gence, there  the  Master  shall  be 
at  liberty,  upon  the  application  of 
any  other  party  interested,  either 
as  a  party  to  the  suit,  or  as  one 
who  has  come  in  and  established 
his  daim  before  the  Master  under 
the  decree  or  order,  to  commit  to 
him  the  prosecution  of  the  said 
decree  or  order ;  and  from  thence- 
forth neither  the  party  making 
default  nor  his  solicitor  shall  be 
at  liberty  to  attend  the  Master  as 
the  prosecutor  of  the  said  decree 
or  order. — ^Beav.  Ord.  23, 
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two  decrees  might  be  taken  and  prosecuted  in  the  presence         1846. 

of  all  parties  to  the  two  suits,  and  that  the  Master  might  smith  v.  Gut. 

make  one  report  under  the  two  decrees.    That  in  the 

present  state  of  the  causes  no  direction  could  be  given  that 

the  Master  should  make  only  one  report.    That  it  should 

be  recollected,  however,  that  the  Court  would  not,  in 

general,  mdhr  administration  accounts  to  be  taken  twice 

over,  and  that  where  there  are  two  administration  suits  in 

both  of  which  there  must  be  decrees,  endeavour  should  be 

made  so  to  manage  matters  as  to  direct  those  accounts  and 

inquiries  only  by  the  second  decree,  which  are  not  unbraced 

by  the  first  decree.    That  if,  from  any  cause,  all  the  same 

accounts  and  inquiries  must  be  directed  by  the  second 

decree  which  have  been  already  directed    by  the  first 

decree,  the  Court   nevertheless   expects   that  this  rule 

will  not  be  lost  sight  of.    That  the  practice  of  referring 

two  administration  suits  to  the  same  Master  arose  out  of 

this  rule.  (a).    Then  as  to  the  application  that  the  Master 


(a)  In  Budgen  v.  Sage  and 
Bawdon  v.  Sage,  3  My.  &  Cr. 
683»  if  correctly  reported,  it  would 
appear  that  matters  were  not  ao 
managed.  Lord  Cottenham  ia 
there  reported  to  have  said, "  Then 
take  the  usual  creditors'  decree  in 
Rawdon  v.  Sage."  But  thia  is  an 
error.  According  to  the  notea 
made  by  the  author.  Lord  Cot* 
tenham  only  decreed  that  it  shotdd 
be  referred  to  the  Master,  to  whom 
thecauae  of  Budgen  v.  Sage  stood 
referred,  to  take  an  account  of 
what  was  due  to  the  plaintiffs 
Rawdon  for  principal  and  in- 
terest on  their  bond  debt,  and 
ordered  that  the  Master  should  be 
at  liberty  to  make  one  report  in 
both  causes.  The  decree  is  en- 
tered Reg.  Lib.  B.  1837,  fol.  351, 
and  it  will  be  found  to  be  in  con- 
formity with  the  author's  notes. 


In  Uniacke  v.  Roc^ford,  1  Moll. 
217,  Sir  A.  Hart  says,  in  reference 
to  two  creditors'  suits,  in  one  of 
which  there  had  been  a  decree, 
that  if  there  are  points  [in  the  auit 
in  which  there  had  not  been  a  de- 
cree] beyond  the  mere  amount  of 
the  debt,  that  is  a  reason  for  re- 
quiring [permittiug]  the  plaintiff 
to  prosecute  such  suit  up  to  that 
point,  at  which  he  can  have  all 
ulterior  relief  equally  in  the  other 
cause. 

Respecting  the  best  mode  in 
which  this  can  be  effected,  the  re- 
port is  silent. 

Id  most  of  the  cases  in  the 
printed  reports  there  does  not  ap- 
pear to  have  been  any  attempt, 
when  the  second  suit  was  brought 
to  a  hearing,  to  secure  to  the 
plaintiff  a  standing  in  the  first 
suit,   and  the  consequence    has 
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1846.         might  be  directed  to  prosecate  the  accounts  and  inqoirieB 


Smith  «.  Gut.  under  the  two  decrees  in  the  presence  of  all  parties  to  the 
two  suits— *That  by  the  decree  in  the  first  suit  it  was 
ordered  that  the  Master  should  be  at  liberty  if  he  should 
think  fit  to  adopt  any  of  the  accounts  directed  by  the 
decree  in  the  second  suit.  That  for  that  reason  it  struck 
him  that  the  plaintiff  Smith  ought  to  be  present  at  the 
proceedings  under  the  decree  in  that  suit.  That  the 
Master  would  of  course  adopt  the  accounts  in  the  second 
suit,  unless  the  plaintiff  Smith  could  show  some  reason  to 
the  contrary.  That  it  would  be  difficult  for  him  to  do  scs 
unless  he  was  aware  of  what  was  going  on  in  the  suit. 


been  the  formality  of  again  direct- 
ing the  accounts  to  be  taken. 
Budffen  v.  Sage,  when  correctly 
stated,  shows  in  what  way  this 
formality,  which  may  sometimes 
be  attended  with  inconvenience, 
can  be  dispensed  with.  At  the 
bearing  of  the  second  suit  some 
party  having  an  interest  should 
make  an  application  in  both  stiits, 
that  the  proceedings  in  the  second 
suit  may  be  stayed.  A  decree  and 
an  order  may  thea  with  safety  be 
made,  confined  to  that  relief  only 
sought  hy  the  second  suit,  not 
comprehended  by  the  decree  al- 
ready nuide  in  the  first  suit.  This 
course  might  have  heen  taken  in 
Pott  V.  QaOmi,  1  Sim.  &  Stu.  206, 
in  which  the  only  additional  relief 
sought  by  the  second  suit  was  the 
marshalling  of  the  assets ;  [see,  as 
to  this  case,  post,  page  320]. 

The  student  may  consider 
HmgheM  v.  Bodes,  1  Hare,  486 — 
489,  and  Bade$  v.  Harris,  1  Yo. 
&  C,  C.  C.  230,  and  also  QocU 
frey  v.  Maw,  ibid,  485. 

It  may  be  mentioned  that,  in 
Cwnmmg  v.  Slater,  1  Yo.  &.  C, 
C.  C.  484,  where  two  suits  were 


instituted  for  an  account  of  trust 
funds,  and  aU  the  parties  under 
the  trust  were  parties  to  both 
suits,  and  the  fimds  were  paid  in- 
to Court  in  the  first  suit,  but  the 
second  suit  was  brought  to  a 
hearing  before  it,  and  a  decree 
made  for  accounts  and  inquiries; 
and  then  the  first  suit  was  brought 
to  a  hearing;  upon  its  being  pipss- 
ed  that  there  should  be  a  decree 
in  the  first  suit,  upon  the  sugges- 
tion that  in  the  second  suit  in- 
quiries were  taken  with  a  view  to 
relieve  the  accounting  parties,  and 
that  it  was  not,  like  the  first  suit, 
a  hostile  suit ;  the  Vice-Qumcel- 
lor  Knight  Bruce,  after  inquiring 
whether  there  was  any  case  raised 
in  the  pleadings  of  the  first  suit, 
which  could  not  be  reached  by 
the  inquiries  in  the  second  suit 
[and  receiving  a  negative  answer], 
refused  to  make  any  decree  in  the 
first  suit,  the  plaintiff  in  that  suit 
being,  by  the  decree  in  the  second 
suit,  an  acting  party  in  it,  and  his 
Honour  directed  the  first  suit  to 
stand  over  and  come  on  with  the 
second  suit,  upon  the  hearing  of 
that  suit,  upon  further  directions. 
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That  at  all  events  it  would  be  much  better  that  the  1846. 
plaintiff  Smith  should  be  present  in  the  first  instance,  and  Smitb  v.  Gut. 
in  a  situation  to  make  any  objections  that  might  occur  to 
him,  than  that  he  should  make  his  objections  after  the 
proceedings  in  the  second  suit  were  concluded.  That 
where  by  decrees  in  two  suits  the  same  accounts  are  to  be 
taken,  and  the  decree  in  one  suit  gives  the  Master  liberty 
to  adopt  the  accounts  directed  by  the  decree  in  the  other 
Euit,  it  seems  expedient,  in  general,  that  the  plaintiff  in  the 
former  suit  should  be  served  with  all  warrants  in  the  latter 
suit  which  respect  such  accounts,  and  should  have  leave  to 
attend  the  Master.  That  it  had  been  stated  at  the  bar 
that  the  plaintiff  Smith  had,  in  fact,  been  served  with  all 
the  warrants  taken  out  under  the  decree  in  the  second  suit. 
There  was  nothing,  however,  at  present  which  entitled  him 
to  be  so  served.  That  the  order  now  to  be  made  would 
give  this  right  to  the  plaintiff  Smith.  The  order  under  the 
circumstances  of  the  case  could  not  go  further  than  that. 
The  order  would  be  that  the  plaintiff  Smith,  he  being  no 
party  to  the  second  suit,  should  be  served  with  all  warrants, 
and  be  at  liberty  to  attend  the  Master  in  all  proceedings 
under  the  decree  in  such  second  suit.  The  costs  occa- 
sioned by  such  attendances  must  be  reserved.  The  first 
suit  had  better  be  transferred  to  the  Court  of  the  Vice- 
Chancellor  of  England,  the  second  suit  belonging  to  that 
Court.     This  would  probably  be  found  convenient. 


The  foregoing  judgment  is  for  the  most  part  a  consolidation  of 
the  various  remarks  made  by  the  Lord  Chancellor,  from  time  to 
time,  during  the  argument.  It  will  be  found,  from  cases  which 
will  be 'printed  in  future  volumes  of  the  present  work,  that  his 
Lordship  has  since  repeated  many  of  these  remarks — the  language 
of  the  remark  sometimes  varying,  but  the  point  of  doctrine  or 
practice  enunciated  being  uniformly  the  same. 


802  REPORTS  IN  CHANCERY, 

1846.  The  reader,  who  may  erer  hare  occasion  to  compare  a  jadg- 

Smith     Out  ™®^^  printed  in  the  present  work — ^not  being  one  of  the  judgments 

Part  of  the  P^^  ^J  ^*  Lordship  into  writing — with  the  contemporary  reports 

author's  plan,  of  it,  should  have  in  mind  this  part  of  the  author*s  phm. 
which  the 

reader,  who  «.«_ 
may  ever  have 
occasion  to 

compare  a  Vice-Chancellor  of  England,  Thursday,  the  Uth  day  of  June, 

^"^^iJjthc  '^  *^®  ^^^  y®"  °^  ^®  ^^^  ^^  ^®'  Majesty  Queen  Victoria, 
present  work—  1846. — Between  George  Alfred  Brunwin,  Thomas  John  Brunwin, 
Tth^dff''*  and  Mary  Ann  Brunwin,  infante,  by  Henry  Cobb  their  next 
ments  put  by  friend,  on  behalf  of  themselves  and  all  other  the  creditors  of 
the  Lend  Chan-  Thomas  Perkins,  gentleman,  deceased,  (other  than  the  defend- 
writing^with  Ants,)  who  shall  come  in  and  contribute  to  the  expenses  of  this 
thecotemporaiy  suit,  plaintiffs;  Benry  Guy,  John  Grimwood  Perkins,  George 
K?^2^  Richardson,  Thomas  Richardson,  Ann  Bellingham,  Mary 
llth  June  Richardson,  and  Samuel  Brunwin  and  Susan  his  wife,  defend- 
1846.  ante.  This  cause  coming  on  this  present  day  to  be  heard  and 
Decree  of  the  ^^6^*^^  before  this  Court  in  the  presence  of  counsel  learned  on 
Vice-Chancel,  both  sides,  and  the  pleadings  being  opened,  upon  the  debate  of 
fa  Bra^f  the  matter  and  hearing  the  probate  of  the  wiU  of  Thomas 
Guy.  Richardson,  deceased,  and  letters  of  administration  of  the  righte 

and  credite  of  Thomas  Perkins,  deceased,  granted  to  the  defend- 
ant Henry  Guy  read,  and  what  was  alleged  by  the  counsel  on 
Preliminary  in-  both  sides — ^This  Court  doth  order  and  decree  that  it  be  referred 

quiriet  directed  ^  ^j^^  Master  of  this  Court  in  rototion,  to  inquire  and  state  to 

as  to  persons  ^ 

beneficially  en-   the  Court  whether  William  Bellingham  m  the  pleadings  named 

^ed  wider  the  jg  liyjug  qj  dead,  and,  if  dead,  when  he  died,  and  whether  Mary 

Richardson's       Richardson,  the  widow  of  the  testetor  Thomas  Richardson  in 

^■"U-  the  pleadings  named,  is  living  or  dead,  and  if  dead  when  she  died, 

and  whether  the  defendant,  Ann  Bellingham,  has  any  child  or 

children,  and  whether  she  ever  had  any  child  or  children,  who 

bemg  a  son  or  sons  attained  the  age  of  twenty-one  years,  or  being 

a  daughter  or  daughters  attained  that  age,  or  married  under  that 

age  with  the  consent  of  her  or  their  parent  or  parente,  or  guardian 

or  guardians  for  the  time  being ;  and  it  is  ordered  that  the  Master 

do  also  inquire  and  stete  to  the  Court  whether  the  defendants, 

Greorge  Richardson,  Thomas  Richardson,  and  Mary  Richardson, 

or  any  or  either,  and  which  of  them,  have  or  has  ever  been 

married,  and  if  so,  when  and  to  whom ;  and  it  is  ordered  that 

the  said  Master  do  inquire  and  stete  to  the  Court  whether  the 

defendant  Susan  Brunwin  has  ever  had  any  child  or  children 
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other  than  the  pbundfTs,  and  if  so,  whether  any  and  which  of         1846. 
sach  child  or  children  are  or  is  now  living  or  dead,  and  if  dead,  g,„^^'^  q^ 
whether  any  and  which  of  snch  child  or  children,  being  a  son  or 
sons,  attained  the  age  of  twenty-one  years,  or  being  a  daughter  or 
danghters,  attained  that  age,  or  married  nnder  that  age  with  the 
consent  of  her  or  their  parent  or  parents ;  and  if  the  Master  shall 
find  that  the  said  William  Bellingham  and  Mary  Bichardson  (the  Subieqaent  ac- 
testator's  widow)  are  dead,  and  that  the  defendant  Ann  Belling-  ^^^  ^^  p- 
ham  has  not  any  child  or  children,  and  never  had  any  child  or  gent  upon  the 
dnldren,  who  being  a  son  or  sons  attained  the  age  of  twenty-one  '^^  ^  ''^ 
years,  or  being  a  daughter  or  daughters  attained  that  age,  or  ^iriau^ 
married  under  that  age  with  the  consent  of  her  or  their  parent  or 
parents,  guardian  or  guardians  for  the  time  being ;  and  if  he  shall 
also  find  that  none  of  the  defendants  George  Richardson,  Thomas 
Bichardson,  and  Mary  Richardson,  has  ever  been  married,  and 
that  the  defendant,  Susan  Brunwin,  has  not  any  child  or  children 
other  than  the  plaintifis,  and  never  had  any  other  child  or 
children,  who  being  a  son  or  sons  attained  the  age  of  twenty-one 
years,  or  being  a  daughter  or  daughters  attained  that  age,  or 
married  under  that  age  with  the  consent  of  her  or  their  parent  or 
parents ;  then.  It  is  ordered  that  the  said  Master  do  proceed  to 
take  the  accounts  and  make  the  inquiries  hereinafter  directed 
(that  is  to  say).  It  is  ordered  that  the  said  Master  do  inquire  and 
ascertain,  and  state  to  the  Court,  what  personal  estate  of  the 
testator  Thomas  Richardson,  and  what  moneys  subject  to  the  ^niat  tnut  mo- 
trusts  of  his  will,  were  or  vras  possessed  and  received  by  Thomas  ^J*  ^  testator 
Perkins,  deceased,  in  the  pleadings  named  as  trustee  under  the  possewed  bv 
said  will  in  his  lifetime ;  and  it  is  ordered  that  the  said  Master  do  Peridas. 
inquire  and  state  to  the  Court  whether  any  and  what  part  of  such 
personal  estate  and  trust  moneys  is  now  in  a  proper  state  of  Whether  such 
investment,  r^ard  being  had  to  the  directions  contained  in  the  ^i^t  moneys  in 
said  will ;  and  it  is  ordered  that  the  said  Master  do  inquire  and  of  in^tment. 
state  to  the  Court  the  amount  of  the  loss  sustained  by  the  trust  lom  by  omis- 
estate  of  the  testator  Thomas  Richardson  by  the  omission  of  the  »<>"  ^  invest. 
said  Thomas  Perkins  to  invest  the  said  trust  moneys  or  any  part 
thereof  fn  a  proper  manner,  and  by  his  improper  conversion  into  improper  con- 
money  of  the  sum  of  1600/.  £3  per  Cent.  Cmisolidated  Bank  ^^J*?*^ 
Annuities  in  the  pleadings  mentioned,  and  this  Court  doth 
declare  that  the  estate  of  the  said  Thomas  Perkins  is  liable  to 
make  good  such  loss;  and  it  is  ordered  that  the  Master  do 
accordingly  inquire  and  state  to  the  Court  what  is  now  due  from 
the  estate  of  the  said  Thomas  Perkins,  in  respect  of  his  dealings 
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with  the  said  trust  moneys  and  other  trust  property  as  such 
trustee,  and  this  Court  doth  declare  that  what  the  said  Master 
shall  so  find  due  constitutes  a  debt  from  the  estate  of  the  said 
Thomas  Perkins  to  the  trust  estate  of  the  testator  Thomas 
Richardson ;  and  it  is  ordered  that  the  said  Master  do  inquire  and 
state  to  the  Court  under  what  circumstances  the  Luxembouig 
Railway  shares  in  the  pleadings  mentioned  were  purchased  hy 
the  said  Thomas  Perkins,  and  whence  the  said  Thomas  Perkins 
obtained  the  money  to  purchase  the  same,  and  whether  the  said 
shares,  or  some  and  what  part  thereof,  were  purchased  with 
moneys  subject  to  the  trusts  of  the  will  of  the  testator  Thomas 
Richardson ;  and  it  is  ordered  that  the  Master  do  take  an  account 
of  the  said  debt  so  due  to  the  trust  estate  of  the  said  Thomas 
Richardson,  and  an  account  of  what  is  due  to  the  other  creditors 
of  the  said  Thomas  Perkins,  deceased,  and  of  his  funeral  expenses; 
&c. ;  and  it  is  ordered  that  the  Master  do  take  an  account  of  the  per- 
sonal estate  of  the  said  Thomas  Perkins,  deceased,  come  to  the 
hands  of  the  defendant  Henry  Guy,  his  administrator,  or  to  the 
hands  of  any  other  person  or  persons,  by  his  order,  or  for  his  use ; 
and  it  is  ordered  that  the  Master  do  inquire  and  state  to  the  Court, 
whether  any  and,  if  any,  what  part  of  the  personal  estate  of  the 
said  Thomas  Perkins  is  outstanding,  or  undisposed  of;  and  it  is 
ordered  that  the  personal  estate  of  the  said  Thomas  Perkins  be 
applied  in  payment  of  his  debts  and  funeral  expenses,  in  a  due 
course  of  administration.  And  the  said  defendant,  John  Grim- 
wood  Perkins,  the  heir-at-law  of  the  said  Thomas  Perkins,  by 
his  counsel,  admitting  that  the  personal  estate  of  the  said  Thomas 
Perkins  is  insufficient  for  the  payment  of  his  debts  and  funeral 
expenses,  it  is  ordered,  that  the  Master  do  inquire  and  state  to 
the  Court  what  real  estates  the  said  Thomas  Perkins  was  at  the 
time  of  his  death  seised  of,  or  entitled  to ;  and  it  is  ordered,  that 
he  do  inquire  and  state  to  the  Court,  whether  there  are  any  and, 
if  any,  what  incumbrances  affecting  the  same  respectivdy,  and 
what  is  due  in  respect  of  such  incumbrances,  and  to  whom 
respectiyely,  and  in  what  priorities ;  and  it  is  ordered  that  such 
real  estates  be  sold,  with  the  consent  of  the  mortgagees  and 
incumbrancers,  if  any :  but  in  case  such  mortgagees  and  incum* 
brancers  shall  not  consent  to  such  sale,  then  it  is  ordered,  that 
the  said  estates  be  sold  with  the  approbation  of  the  said  Master, 
subject  to  the  incumbrances  of  such  of  the  incumbrancers  as  shall 
not  consent  to  a  sale,  and  free  from  the  incumbrances  of  such  of 
the  incumbrancers  as  shall  consent  to  a  sale,  to  the  best  put- 
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chaser  or  pnrchasen  that  can  be  got  for  the  same^  to  be  ap-         1846. 
proved  of  by  the  said  Master;  and  all  proper  parties  are  to  join  SMixni  Gur 
in  such  sale  as  the  Master  shall  direct :  and  in  order  to  such 
aale^  all  deeds,  books,  papers,  and  writings  in  the  costodj  or 
power  of  any  of  the  parties  relating  to  the  said  estates,  are  to  be 
produced  before  the  said  Master  upon  oath :  And  it  is  ordered  that 
the  said  Master  do  take  an  account  of  what  is  due  for  principal 
and  interest  to  snch  of  the  mortgagees  and  incumbrancers  as 
shall  consent  to  a  sale:  and  it  is  ordered  that  the  money  to 
arise  by  the  said  sale  be,  in  the  first  place,  applied  in  payment 
of  what  shall  be  found  due  for  such  principal  and  interest :  and 
it  is  ordered  that  the  same  be  in  the  mean  time  paid  into  the 
bank,  with  the  printy  of  the  Accountant-General,  to  be  there 
placed  to  the  credit  of  this  cause :  and  it  is  ordered  that  the  inquiry  and  ac- 
said  Master  do  inquire  and  state  to  the  Court  by  whom  the  ^^  "•  *<> 
rents  and  profits  of  such  real  estates  have  been  received,  since  profits. 
the  death  of  the  said  Thomas  Perkins ;  and  in  case  any  parties 
to  this  Buit  shall  have  been  in  receipt  thereof,  then  it  is  ordered 
that  he  do  take  an  account  of  the  rents  and  profits  come  to  the 
hands  of  such  persons  or  person  respectively,  or  to  the  hands  of 
any  other  person  or  persons,  by  their,  his,  or  her  order,  or  for 
their,  his,  or  her  use:  and  it  is  ordered,  that  it  be  referred 
to  the  Master  to  appoint  a  fit  and  proper  person  to  be  the 
receiver  of  the  rents  and  profits  of  such  part  of  the  real  estates  Receiver, 
of  the  said  Thomas  Perkms  as  is  not  in  the  possession  of  the 
mortgagees  thereof,  &c.    Usual  order  for  production  of  deeds, 
books,  papers,  and  writings.    Further  directions  and  costs  re- 
served.   Liberty  to  apply. 


25th  Julv, 

1846. 

Vicb-Chancsllor  Wioram.— Saturday,  the  25th  day  of  Decree  of  the 
July,  in  the   10th  year  of  the  reign  of  her  Majesty  Queen  Vice-Chancel- 
Victoria,   1846.    Between  Peter  Smith,  on  behalf  of  himself,  s^ii'^uy. 
and  all  other  the  bonft  fide  creditors  of  Thomas  Perkins,  late 
of  Chelmsford,  in  the  county  of  Essex,  gentleman,  deceased, 
who  shall  come  in  and  seek  relief  by,  and  contribute  to,  the 
expense  of  this  suit,  plaintiffs;  Henry  Guy  and  John  Grim- 
wood  Perkins,  defendants.     This  Court  doth  order  that  it  be 
referred  to  the  Master,  to  whom  the  cause  of  Brunwin  v.  Guy  R«fcrence  to 
stands  referred,  by  Decree  dated  the  Uth  day  of  June  last,  to  ^i^m^Bnin. 
take  an  account  of  what  is  due  to  the  plaintiff,  and  the  other  win  v.  Guy 
misatisfied  creditors  of  Thomas  Perkins,  in  the  pleadings  named,  "^^^  referred. 
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and  of  his  fimeral  expenses,  &c. :  and  it  is  ordered  that  the  said 
Master  do  also  take  an  account  of  the  personal  estate  of  the  said 
Thomas  Perkins,  come  to  the  hands  of  the  defendant  Henry 
Guy,  his  administrator  with  the  will  annexed,  at  to  the  hands 
of  any  other  person  or  persons  hy  his  order,  or  for  his  use :  and 
it  is  ordered  that  the  said  Master  do  inquire  and  state  whether 
any,  and  if  any,  what  part  of  such  personal  estate  remains  oat- 
standing  or  undisposed  of;  and  if  the  said  Master  shall  find  that 
the  personal  estate  of  the  said  Thomas  Perkins  is  insufficient  to 
satisfy  all  his  just  dehts,  and  the  costs  of  this  suit :  then  it  is 
ordered  that  the  said  Master  do  inquire  whether  Maiy  Perkins, 
the  wife  of  the  said  Thomas  Perkins,  died  in  his  lifetime ;  and  if 
the  said  Master  shall  find  she  did  die  in  the  lifetime  of  the  said 
Thomas  Perkins,  then,  it  appearing  that  the  defendant  John 
Greenwood  Perkins  is  the  heir-at-law,  it  is  ordered  that  the  said 
Master  do  inquire  and  state  what  real  estates  the  said  Thomas 
Perkins  died  seised  of,  and  whether  there  are  any  mortgages  or 
incumhranoes  affecting  the  same;  and  if  so,  it  is  ordered  that 
he  do  take  an  account  thereof,  and  state  their  priorities:  and 
it  is  ordered  that  the  said  Master  be  at  liberty,  if  he  shall  think 
fit,  to  adopt  any  of  the  aoooimts  directed  by  the  decree  in  the 
cause  of  Brunwin  o.  Guy,  dated  the  1 1th  day  of  June  last,  or  any 
of  them ;  and  for  the  better  taking  the  said  accounts,  and  dis- 
covery of  the  matters  aforesaid,  the  parties  are  to  produce  before 
the  said  Master  upon  oath,  all  books,  papers,  and  writings  in 
their  custody  or  power,  relating  thereto,  and  are  to  be  examined 
upon  interrogatories  as  the  said  Master  shall  direct,  who  in  taking 
the  said  accounts  is  to  make  imto  the  parties  all  just  allowances : 
and  it  is  ordered  that  the  costs  of  the  motion  made  by  the  defend- 
ant Henry  Guy  be  costs  in  the  cause;  and  this  Court  doth 
reserve  the  consideration  of  all  further  directions,  and  of  the 
costs  of  this  suit,  until  after  the  Master  shall  have  made  his 
report;  and  any  of  the  parties  are  to  be  at  liberty  to  apply  to  this 
Court  as  there  shall  be  occasion. 


18th  Dec. 
1846. 

Order  of  the 
Lord  Chancel- 
lor in  the  two 
causes  of  Smith 
V,  Guy,  and 
Brunwin  v, 
Guy. 


Thursday,  the  18th  day  of  December,  1846.  L.  C— Hb 
Lordship  doth  order  that  Peter  Smith,  the  plaintiff  in  the  suit 
of  Smith  V.  Guy,  be  served  with  all  warrants,  and  be  at  Uberty 
to  attend  the  Master  in  all  proceedings  to  be  had  befora  him, 
under  the  decree  made  in  the  cause  of  Brunwin  v.  Qnj ;  but  the 
said  Peter  Smith  being  no  party  to  the  last-mentioned  cause, 
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bis  Lordship  doth  reserve  the  consideration  of  the  costs  incarred         1846. 
by  snch  attendance,  until  the  fiirther  order  of  this  Court :  and  it  c    th  r  Guy 
is  ordered  that  the  cause  of  South  v,  Guy  be  transferred  to  the 
Court  of  the  Vice-Chancellor  of  England.— Reg.  Lib.  B.  1846, 
fol.  226. 


Towgood  ▼. 
Skq^kard. 

Sir  John  Lsach. — ^It  has  long  been  settled,  that  howeyer  However nume. 

numerous  the  suits  instituted  by  the  various  creditors  for  a  fou*  the  suits 

general  administration  of  the  estate  of  a  deceased  debtor  may  be,  the  varions 

the  Court  will  not  stay  any  of  those  suits  until  there  has  been  creditors  for  a 

an  effective  creditors'  decree  in  one  of  them,  except  upon  the  Oration  of* 

terms  of  the  personal  representative  paying  the  debt  and  costs  the  estate  of  a 

in  fua.—Tawgood  v.  Shephard,  V.  C.  July,  1822.  dcM^he 

In  Martin  v.  Martin,  I  Ves.  Sen.  213,  Lord  Hardwicke  said.  Court  will  not 

that  if  several  creditors  proceed  in  this  Court  for  satisfaction,  by  JhoBe*B^^un- 

different  bills,  the  Court  would  not  stop  the  suit  of  one,  because  til  there  has 

of  the  pendency  and  priority  which  might  be  gained,  although  ^**"-!lii??^» 

that  created  an  entanglement  and  difficulty  upon  the  estate,  decree  in  one 

Accordingly  in  such  a  case,  of  five  different  bills  against  an  of  them, 
executor,  who  was  ready  to  administer  the  assets,  and  applied 
to  the  Court  to  have  them  all  heard  together  for  that  purpose. 
Sir  Joseph  Jekyll,  who  was  willing  to  attain  that  equality,  post- 
poned the  causes,  which  order,  upon  motion  to  Lord  King,  was 
discharged;  for  that  before  a  decree  obtained  the  proceedings 
could  not  be  stopped. 

^^^^^  TompwH  V. 

Tompion. 

Smith  V.  7bMfi« 
Sir  John  Lsach. — I  should  hesitate  a  long  time  before  I  wn. 

made  an  order  to  stay  a  second  creditors'  suit  upon  the  ground  Question  as  to 

that  there  was  a  decree  in  a  prior  creditors'  suit,  when  such  ^  ^  ^^^^  ^ 

decree  upon  the  face  of  it  is  clearly  irregular,  and  such  as  upon  stay  a  second 

rehearing  or  appeal  wiQ  plainly  be  reversed.— TomfMon  v.  Tomp-  S^*thc'  *'"* 

Mm,  Snnih  v.  TVwijmom,  V.  C.  February,  1827.  ground  that 

In  Uniaeke  v.  Boch/ard,  1  MoU.  216,  Sir  Anthony  Hart  oh-  ^i^^*^?;, 

served,  that  the  decree  directed  an  accoimt  of  debts  generally,  but  creditoiB'  suit, 

omitted  to  direct  an  account  of  the  plaintiff's  debt,  although  the  ^^^"  ^^^  ^^ 

right  to  obtain  the  decree  and  proceed  with  the  suit  depends  face  of  it  is 

upon  the  proof  that  he  is  a  creditor.  dearly  irre- 

So  m  Pick/ard  v.  Hunter,  5  Sim.  122,  the  Vice-ChanceUor  S^rre/''''^ 

said,  it  was  not  represented  that  any  debt  had  been  proved  in  the  l^earing  or  ap- 

suit  in  which  the  decree  had  been  obtained;  and  as  no  debt  berevers!^ 

x2 
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Smith  v.  Gut. 

Gailini  v. 

Galiini, 

Second  suit  b j 
creditor  who 
has  not  taken 
the  benefit  of  a 
first  suit,  to 
have  his  debt 
paid  out  of 
assets  not  com- 
prehended by 
the  decree 
made  in  such 
first  suit. 


Buiky.  Coombs. 
Where  a  biU  in 
creditors'  suit 
alleges  a  breach 
of  duty  in  the 
personal  repre- 
seutatiTe  of  the 
deceased  debt- 
or  by  impro- 
perly cairying 
on  his  business, 
and  prays  the 
suitable  relief, 
the  Court  has 
no  power  to 
stay  proceed, 
ings  in  such 
suit  upon  the 
ground  of  a  de- 
cree having 
been  made  in 
another  credit- 
ors' suit,  direct- 
ing only  the 
common  and 
general  ac- 
counts of  the 
personal  estate, 
the  bill  in  inch 
other  suit  being 
altogether  silent 
respecting  any 
breach  of  duty 
in  the  personal 
representative. 


appeared  to  have  been  proyed  in  that  suit,  the  decree  was  mani- 
festly erroneous. 


Sir  John  Leach. — ^The  existence  of  a  suit  in  which  there 
has  been  a  decree,  and  adyertisements  haye  been  published  for 
creditors  to  come  in,  and  the  time  fixed  by  such  adyerdsements 
has  gone  by,  cannot  preyent  a  creditor,  who  has  not  taken  the 
benefit  of  that  suit,  from  instituting  a  second  suit,  to  haye  his 
debt  paid  out  of  assets  not  comprehended  by  the  decree  made 
in  the  first  suit.  He  is  seeking  relief  which  could  not  be 
obtained  in  the  first  suit. — Galiini  y.  GaUini^  V.  C.  March, 
1823. 


Master  of  the  Rolls. — ^The  deceased  debtor  carried  on 
the  business  of  a  clothier.  The  defendant  is  his  personal  repre- 
sentative. It  is  alleged  that  she  has  thought  fit,  without  any 
authority,  to  continue  the  trade,  and  that  a  considerable  loss 
has  been  sustained,  which  the  defendant  is  liable  to  make  good. 
Now  there  are  two  suits.  In  the  first  of  them,  nothing  having  been 
said  respecting  the  misconduct  of  the  defendant  in  relation  to  the 
business,  such  accounts  only,  as  in  the  absence  of  all  special  cir- 
cumstances are  usual,  have  been  ordered.  No  inquiry  is  enjoined, 
which  will  enable  the  Master  to  go  into  the  subject  of  the  con- 
tinuance of  the  trade,  and  the  unfortunate  result  of  that  step. 
The  second  suit,  howeyer,  fully  brings  forward  the  course  erro- 
neously and  wrongfully,  as  it  is  said,  followed  by  the  defendant 
in  reference  to  the  business,  and  asserts  that  a  loss  has  taken 
place,  and  seeks  to  make  the  defendant  liable.  Under  these  cii^ 
cumstances — ^the  second  suit  asking  for  what  the'plaintiffs  in  the 
first  suit  cannot  have  under  the  decree  that  has  been  taken — ^how 
can  the  Court  enjoin  the  plaintiff  in  the  second  suit  from  bring- 
ing it  to  a  hearing,  and  haying  the  additional  inquiries  and  ao* 
counts  incident  to  the  case  which  he  sets  forth  T  I  am  of  opinion, 
that  where  a  bill  in  a  creditors'  suit  alleges  a  breach  of  duty  in 
the  personal  representatiye  of  the  deceased  debtor,  by  improperly 
carrying  on  his  business,  and  prays  the  suitable  relief,  the  Court 
has  no  power  to  stay  proceedings  in  such  suit,  upon  the  ground 
of  a  decree  haying  been  made  in  another  creditors'  suit,  directing 
only  the  common  and  general  accounts  of  the  personal  estate 
the  bill  in  such  other  suit  being  altogether  silent  respecting  any 
breach  of  duty  in  the  personal  representatiye. — Btuh  and  Wol/e 
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▼.  Mary  Coombt,  and  Kempe  v.  Mary  Coombs,  M.  R  November,         1846. 
1840. 


Smith  v.  Gut. 


Blake  ▼.  Blake. 
Sir  John  Lbacb. — ^Will  this  Court,  having  made  a  decree  Question  whe- 

for  the  benefit  of  aU  creditors,  permit  a  creditor  resident  within  ?^  *^*  ^°^' 
•^     •     -  j«^-       X  .1  ,     ,    .  .         .  .     living  mide  a 

Its  junsdiction  to  prosecute  a  second  general  administration  smt  decree  for  the 

m  Ireland l-^Blake  v.  Blake,  V.  C.  November,  1825.  ^f^*  <>'  "^^ 

creditorsi  will 
permit  a  creditor,  resident  within  its  jurisdiction,  to  pro- 
secute a  second  general  administration  suit  in  Ireland. 


^^—  Angle  v. 

Ration, 

Sia  Thomas  Plumsr. — ^The  drcnmstances  mnst  be  special  The  drcum. 

under  which  this  Court— there  being  a  suit  and  a  decree  here  to  ^^^^^^ 

execute  trusts,  whether  under  a  deed  or  a  will,  for  the  benefit  of  which  the 

all  creditors — will  permit  any  person  within  its  jurisdiction  to  Coort— there 

J       •*  •      T    1     J    I.     •        •        •        XL  hemgasmtand 

prosecute  a  second  smt  m  Ireland,  havmg  m  view  the  same  a  decree  here 

object,  and  no  other.— Atigle  v.  Hation,  V.  C.  June,  1817.  ^  execute 

In  Haniaon  v.  Gumey,  2  Jac.  &  Wal.  563,  there  was  a  suit  in   unde/a  deed  or 
this  Court  by  creditors  claiming  under  a  trust  deed  conveying   a  will,  for  the 
certain  estates.    A  receiver  had  been  appointed  of  the  estates,    cn^ton— will 
and  a  decree  had  been  made  for  the  execution  of  the  trust,    permit  any  per- 
Some  of  the  estates  subject  to  the  trust  were  in  Ireland,  and  two   f^riadi^on^to 
of  the  trustees,  defendants  to  the  suit  here,  commenced  another   prosecute  a 
suit  in  Ireland  for  the  execution  of  the  trust.     Lord  Eldon,  upon   J^V^*? 
the  application  of  the  plaintiffs,  restrained  the  two  defendants,   in  view  the 
the  trustees,  from  proceeding  in  the  second  suit — the  Irish  suit.      ""^^  object. 

In  Beauchamp  v.  Huntley,  and  Clarke  v.  Lord  Ormonde,  Jacob, 
108, 1 1 1»  121, 546,  the  first  suit  was  by  devisees  for  the  execution 
of  the  trusts  of  the  will  of  Lord  Ormonde ;  the  second  suit  was  by 
a  creditor  of  Lord  Ormonde,  praying  the  usual  accounts,  and  the 
application  of  the  assets  to  the  payment  of  the  debts ;  and  a  decree 
had  been  made  in  May,  1821,  directing  in  the  suit  of  Clarke  v. 
Ormonde  a  general  account  of  the  testator's  property  and  debts, 
and  that  the  costs  of  the  suit  of  Beauchamp  v.  Huntley  should 
be  taxed  and  paid  out  of  the  testator's  estate,  and  that  thereupon 
the  bin  should  stand  dismissed.  A  receiver  had  been  appointed 
of  the  testator's  real  estates  situated  in  England  and  Ireland.  One 
Blicke  being  entitled  to  certain  annuities  granted  by  the  testator, 
and  charged  upon  part  of  his  Irish  estates,  had,  about  the  time 
when  these  two  suits  were  instituted,  filed  a  bill  in  Ireland  on 
behalf  of  himself  and  the  other  creditors  of  the  testator,  but  he 
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Smith  v.  Guy, 
Angie  v. 
Hailon, 


did  not  serve  the  subpoenas,  and  in  November.  1821,  he  carried 
in  a  charge  under  the  decree  in  the  suit  here,  claiming  as  a 
creditor  the  arrears  due  upon  the  annuities,  which  charge  was 
allowed.  Afterwards  (April,  1822,)  Blicke  served  the  subpoenas 
in  the  Irish  suit,  whereupon  a  motion  was  made  on  the  part  of 
the  plaintiffs  to  restrain  Blicke  from  further  proceeding  in  the 
suit  in  Ireland.  Lord  Eldon  made  an  order  restraining  Blicke 
from  proceeding  further  in  such  suit. 

Should  a  case  occur  of  the  grantee  of  an  annuity  carrying  in 
before  the  Master  the  claim  of  his  arrears  in  a  general  adminis- 
tration suit,  who  having  stipulated  for  a  receiver  of  bis  own  is 
desirous,  notwithstanding  the  claim  so  carried  in,  to  file  a  bill 
praying  the  specific  reHef  to  which  he  is  entitled,  it  will  not  be 
found  that  there  is  anything  in  the  case  of  Beauehmt^y,  Huntley, 
and  Clarke  ▼.  Lord  Ormonde,  which  precludes  the  adoption  of 
such  a  course:  it  being  always  borne  in  mind  that  Blicke's  suit  in 
Ireland  asked  general  relief  for  all  creditors  and  not  relief  to 
which  he  alone  had  a  right. — See  Umaeke  ▼•  Boekford,  stated 
ante,  page  296.  in  the  note  (c). 


HtuTtion* 
If  a  creditor  or 
other  person 
has,  in  a  snit  in 
thii  Court,  ob- 
tained a  de- 
cree for  the 
general  admi- 
nistration of 
the  estate  of  the 
deceased  debt- 
or, this  Court 
wUl  permit  no 
one,  whom  it 
has  the  power 
of  restraining, 
to  prosecute  a 
suit  in  another 
court  of  equity, 
having  for  its 
object  to  obtain 
a  similar  decree. 


Sir  Thomas  Plumer. — If  a  creditor  or  other  person  haa  in 
a  suit  in  this  Court  obtained  a  decree  for  the  general  adminis- 
tration of  the  estate  of  the  deceased  debtor,  this  Court  will 
permit  no  one,  whom  it  has  the  power  of  restraining,  to  prosecute 
a  suit  in  another  court  of  equity,  having  for  its  object  to  obtaui  a 
similar  decree.  It  is  a  needless  expense,  and  upon  motion  or 
petition  the  Court  will  grant  an  injunction, — Seeley  ▼.  ffarrieon, 
V.  C.  November,  1817. 

Before  the  abolition  of  the  Equity  Exchequer,  it  not  unfre- 
quently  occurred  that  one  suit  for  administering  an  estate  was 
instituted  in  the  Court  of  Chancery,  and  another  suit  for  adminis- 
tering the  same  estate  was  instituted  in  the  Equity  Exchequer. 
In  such  cases  after  a  decree  had  been  made  in  the  Court  of 
Chancery,  the  Equity  Exchequer  upon  a  proper  application  used 
to  stay  all  further  proceedings  in  the  suit  instituted  there.  See 
an  instance,  Moore  v.  Prior,  2  Yo.  &  Coll.  Exch.  375  ;  see  also 
Hayward  ▼.  Constable,  ibid.  43.  The  motion  there  was  to  stay 
the  proceedings,  but  an  order  vras  taken  dismissing  the  bill,  the 
defendants  consenting  to  make  a  payment  to  the  plaintiffs. 

In  Moore  v.  Prior,  the  plaintiff  in  the  Exchequer  suit  was  an 
annuitant  under  the  will  of  a  testator,  one  of  whose  legatees  on 


TEMP.  LORD  COTTENHAM.  811 

behalf  of  himadf  and  the  other  unsatisfied  legatees  had  filed  a         1846^^ 
bill  in  Chancery  and  obtained  a  general  administration  decree,  smith  ».  Guy. 
In  Hayward  ▼.  Ccmtablt^  the  plaintiff  in  the  Exchequer  suit  was  g^i^  ^ 
also  an  annuitant  under  the  will  of  a  testator,  whose  residuary  HarrUm. 
legatees  had  filed  a  bill  in  Chancery  and  obtained  a  similar 
decree.    In  each  case  there  seems  to  have  been  nothing  to  haye 
prerented  any  person  having  an  interest,  from  making  an  implica- 
tion in  the  Chancery  snit  to  stay  all  further  proceedings  in  the 
Exchequer  suit. 


Bailey  ▼.  HiU. 

Sir  Thomas  Plumer. — Until  there  has  been  a  decree  any  What  the 
creditor  may  bring  his  action  or  file  his  bill,  and  any  legatee  may  ^j ^^j^  ^^  ^^^^ 
file  his  bill.    The  waste  of  the  estate  that  must  ensue  from  dutyofexecu- 
numerous  actions  and  suits  being  brought  and  prosecuted,  can  ^^^  EJ*" 
only  be  prevented  by  the  executors  putting  in  their  answer  imme-  waste  of  the 
diately  in  the  suit  which  it  is  most  expedient  should  go  on,  and  *'*^'  where 
so  facilitating  and  expediting  a  decree  to  the  utmost  of  their  legatees  are 
power.     After  a  decree  made  all  persons  having  an  interest  may  *^^2#?^^'"*** 
apply  to  stay  creditors  or  legatees  from  proceeding  any  further  in  enforce  the 
their  dififerent  suits  or  actions,  but  the  executors  are  the  persons  payincnt  of 
by  whom  such  an  application  should  be  made.     It  is  part  of  demands, 
their  trust  to  protect  the  estate.     They  are  bound  to  do  every- 
thing and  with  speed  for  avoiding  useless  expense.     They  will  be 
held  responsible  for  any  neglect  under  this  head.     This  is  what 
the  Court  considers  to  be  the  duty  of  executors  for  preventing 
the  waste  of  the  estate,  where  creditors  and  legatees  are  taking 
separate  proceedings  to  enforce  the  payment  of  their  different 
claims. — Bailey  v.  Jit'//,  V.  C.  December,  1817. 

See  the  next  case. 


Stead  V.  Stead, 

Sir  Anthony  Hart. — Where  there  are  two  administration  ^^«rc  there 

.....      ^      »  y.    ^  1  ...  t      .  aretwoadmi- 

smts  it  IS  the  duty  of  the  personal  representative,  who  is  neces-  nistration  suits 

sarily  a  party  to  both  suits,  as  soon  as  a  decree  has  been  pro-  it  »>  **»«  da*y  o^ 
nounoed  in  one  suit,  not  to  lose  a  day  in  applying  to  the  Court  representative, 
that  all  further  proceedings  in  the  other  suit  may  be  stayed.  If  who  is  neces- 
that  step  be  neglected  the  right  of  the  representative,  as  well  as  ^^^^^^^^l^ 
of  the  plaintiff  in  the  other  suit,  to  the  costs  of  all  proceedings  soon  as  a  decree 
subsequent  to  the  decree,  may  very  properly  be  questioned. —  noun!^in'one 
Stead  v.  Stead,  V.  C.  July,  1827.  suit,  not  to  lose 

a  day  in  apply- 
ing to  the  Court  that  all  further  proceed- 
ings in  the  other  suit  may  he  stayed. 
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1846.  Paekwood  v.  Maddisan,  1  Sim.  &  Stu.  232,  was  a  suit  by  a 

Smiths  Guy.  ^®S*^®  Paying  payment  of  the  legacy,  and  in  case  the  ezecaton 
Stead  V.  Stead,  ^^^  ^^^  admit  assets  that  an  account  of  the  testatriz'a  estate 
might  he  taken  in  the  usual  mamier.  The  ezecators  by  their 
answer  stated  that  immediately  after  the  death  of  the  testatrix 
they  had  found  it  necessary,  in  consequence  of  some  difficulties  as 
to  the  construction  of  the  wfll,  to  institute  a  suit  for  performing 
the  trusts  of  the  will.  That  a  decree  had  been  obtained  for  that 
purpose  before  the  present  bill  was  filed.  That  the  plainti£F  had 
notice  of  the  other  suit  and  of  the  decree  before  he  filed  the 
present  bill,  and  that  he  might  haye  had  the  same  benefit  under 
it  as  he  now  prayed  for.  Sir  John  Leach  said,  the  ezeentors 
instead  of  putting  in  an  answer  to  this  bill  ought  to  haye  moved 
to  stay  proceedings  in  the  suit,  and  thus  haye  prevented  an 
unnecessary  expense ;  because  they  had  not  done  so  he  must  refuse 
to  give  them  their  costs.  He  could  not  give  the  plaintiff  his  costs 
because  the  suit  was  unnecessary. 

In  the  earlier  case  of  Po^^  y.  OalUni,  1  Sim.  ft  Stu.  206,  Sir 
John  Leach  said.  Where  there  is  a  prior  decree  [in  a  suit  against 
executors]  and  a  second  suit  for  the  same  accounts,  and  no 
further  relief  then  can  be  had  before  the  Master  under  the  first 
suit,  the  proper  course  is  [for  the  executors]  to  move  that  the 
proceedings  in  the  second  suit  may  be  stayed,  and  that  the  plain- 
tiff may  go  before  the  Master  in  the  first  suit.  It  is  not  the 
proper  course  to  insist  upon  the  first  suit  in  the  answer  as  a  bar 
to  the  second,  because  putting  in  an  answer  in  such  a  case  leads 
to  an  unnecessary  expense.  If  the  second  suit  prays  further 
relief  than  can  be  had  in  the  first  suit,  then  the  defendant 
[executors]  must  answer,  and  the  proper  course  is  to  insist  on 
the  answer  npon  the  first  suit  as  a  bar  to  a  second  decree  for  the 
same  objects. 

The  words  introduced  between  crotchets  are  taken  horn  the 
author's  own  notes. 

In  Tkeny  v.  Henderson,  I  To.  &  C,  C.  C.  481,  Y.  C.  Knight 
Bruce  said,  that  as  soon  as  the  bill  in  the  second  snit  vras  filed, 
the  executors  ought  to  have  applied  to  stay  the  prooeedinga  in 
that  suit.    They  ought  not  to  have  let  it  come  to  a  hearing. 

See  also  PortarUngtcn  y.  Darner,  and  Lewie  y.  Darner,  L.  C. 
June,  1847»  printed  in  a  subsequent  part  of  this  work. 
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Vics-Chancbllor  Knioht  Brucb. — Legatees,  prosecating         1846. 

a  suit  after  notice  of  a  decree  in  another  suit  by  residuary  -   ^ 

1  i*  i»..--i  .  HmTH  V.  Out. 

legatees  for  a  general  administration  of  the  testators  estate,  act   j^^     ^ 

improperly,  and  at  all  events  onght  not  to  have  the  costs  of  any  Hmuttrtom, 

proceedings  subsequent  to  the  notice. — Theny  t.  Henderwn^  Legatees,  pro. 

V.  C.  K.  B.,  1842.  2^  notiaof  a 

See  this  case  more  fully  reported  1  To.  k  C,  C.  C.  481.     It  decree  in  in. 

irffl  be  perceived  that  the  writer  was  one  of  the  counsel  engaged,  retiduary  iSa- 

Aooording  to  the  report  of  Messrs.  Younge  and  Collyer,  the  tees  for  a  gene- 

Court  said  that  the  legatees  ought  not  to  have  proceeded  after  SJo*^?^^*™" 

they  had  notice  of  the  former  suit.    The  dictum  as  taken  down  testator'sestate, 

by  the  writer,  will  be  found  more  in  conformity  with  correct  "c*  injPK^>erIy, 
^^  MidatalleTcnts 

practice.  ought  not  to 

■  have  the  costs 

See  the  case  of  Therry  y.  Hendenon^  1  To.  &  Coll.  481.    It  LgTsabsel^t 

will  be  seen  that  the  suit  by  the  particular  legatees  was  com-  ^  ^^^  notice. 

menced  after  the  decree  made  in  the  suit  by  the  residuary  'S^V^T* 

l^iatees,  and  with  notice  of  such  suit,  and  that  it  was  prosecuted  (i(,_,^_ 

with  notice  of  such  decree,  and  that  no  application  was  made  to  Hendersoni 

stay  the  proceedings.    The  following  is  a  copy  of  the  decree  in  Decree  and 

the  two  suits — ^Therry  ».  Henderson  and  Cosgrave  v.  Henderson  j,-  SiSiary 

— the  first  being  the  suit  by  the  residuary  legatees,  coining  on  legatees,  com- 

npon  further  directions ;  and  the  second  beinir  the  suit  by  the  ^u!L ^'^ 

-*i     1        1       ^  •  Ai.  •  •     1    T.      •  rarthcrdircc- 

paracular    legatees,    coming    on    npon    the    original    hearing,  tions,  andina 

Tuesday,  23rd  April,  1842,  V.  C.  Bruce.— Eugene  Therry  and  ^i^^niees 

Catherine  Therry,  plaintiffs ;  John  Henderson,  Joseph  Todd,  and  coming ^i^^ 

Thomas  Gash,  defendants;  and  Bridget  Cosgraye,  John  Cosgrav^  ^  original 

and  James  Cosgrave  an  infant  by  the  said  Bridget  Cosgrave  suith/the^. 

his   next  fiiend,    plaintiffs;    John  Henderson,    Joseph  Todd,  ticular legatees 

Thomas  Gash,  Eugene  Therry,  and  Catherine  Therry  defendants.  Jj^^^ 

The  first-mentioned  cause  coming  on  the  23rd  day  of  July,  1841,  after  decree 

to  be  heard  and  debated  before  his  Honour  the  Vice-Chancellor  J^Sfhj^tS* 

of  England,  in  the  presence  of  counsel  learned  on  both  sides,  it  residuary  legs- 

was  decreed  that  it  should  be  referred  to  the  Master  of  this  *««»»«»dwith 
_,  .  .  ,  _    _  _  _  notice  of  such 

Court  in  rotation  to  take  an  account  of  the  personal  estate  of  suit,  and  haying 

James  Cotter,  sometimes  called  James  William  Cotter,  the  tes-  ^^jj'^®^^ 

tator  in  the  pleadings  of  the  said  first-mentioned  cause  named,  not  g^ch  decree, 

specifically  bequeathed,  come  to  the  hands  of  the  defendants  the  ^nt  no  applica- 

executors  of  the  said  testator,  or  any  or  either  of  them,  or  to  the  ^^^  iS^e^to 

hands  of  any  person  or  persons  by  their  or  either  of  their  order,  stay  the  pro- 

or  for  their  or  either  of  their  use,  and  the  said  Master  was  also  to  ^     °^' 

take  an  account  of  the  said  testator's  debts  and  funeral  expenses. 
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and  of  the  legacies  gi^en  by  bis  will,  and  be  vaa  to 
interest  on  sucb  of  bis  debts  as  carried  interest  after  the  rate  of 
interest  tbe  same  respectiyely  carried,  and  on  bis  legacies  after 
tbe  rate  of  4L  per  cent,  per  annum  from  the  end  of  one  year 
after  tbe  said  testator's  death»  unless  any  other  rate  of  interest  or 
time  of  payment  was  limited  by  his  will*  and  in  that  case  accord- 
ing to  his  will :  and  it  was  ordered  that  the  said  Master  should 
ascertain  tbe  dear  residue  of  tbe  said  testator's  .personal  estate; 
and  for  the  better  discovery  of  the  matters  aforesaid  the  usual 
directions  were  giTcn,  and  further  directions  and  costs  of  the  said 
first-mentioned  suit  were  reserved,  with  liberty  to  apply«  That  in 
pursuance  of  the  said  decree  the  said  Master  made  his  report 
dated  the  29th  January,  1842,  which  stands  absolutely  confirmed 
by  an  order  dated  the  21st  day  of  February,  1842,  and  thereby 
found  that  there  was  not  any  balance  due  either  to  or  from  the 
defendants  in  the  first-mentioned  cause  on  account  of  the  said 
testator's  personal  estate  not  specifically  bequeathed;  and  the 
said  Master  certified  that  he  did  not  find  that  there  was  any  debt 
of  the  said  testator  remaining  unsatisfied;  and  as  to  the  said 
testator's  legacies  the  said  Master  set  out  the  directions  in  the 
said  testator's  will  and  codicil,  and  found  that  the  legacies  of 
1000/.,  1000/.  and  4500/.  Bank  £3  per  Cent.  Annuities,  in  his 
said  report  particularly  mentioned,  had  not  been  set  apart  or  ap- 
propriated by  the  said  defendants  the  executors,  but  that  the  same 
still  remained  due  with  the  dividends  thereon  from  the  end  of  six 
months  after  the  said  testator's  death ;  and  he  found  that  the  said 
testator  by  his  said  will  and  the  codicil  thereto  gave  several  other 
stock  and  pecuniary  legacies,  all  of  which  had  been  paid  and 
transferred  to  the  respective  legatees,  except  a  legacy  which  was 
bequeathed  to  Lawrence  Henderson  which  lapsed  by  his  death  in 
the  said  testator's  lifetime,  and  except  such  legacies  bequeathed 
by  his  said  will  as  were  afterwards  revoked  by  either  of  the 
codicils  thereto ;  And  as  to  the  clear  residue  of  the  said  testator's 
personal  estate,  the  said  Master  found  that  the  same  consisted  of 
the  Bank  £3  per  Cent.  Annuities,  and  of  the  cash,  in  his  said 
report  mentioned,  respectively  standing  in  the  name  of  the  Ac> 
countant-Greneral  of  this  Court,  in  trust  in  this  cause,  subject  to 
the  said  legacies  of  1000/.,  1000/.  and  4500/.  Bank  £3  per  Cent. 
Annuities,  with  the  dividends  thereon  bequeathed  in  manner  afore- 
said, and  the  legacy  duty  payable  in  respect  thereof,  and  he  found 
that  such  clear  residue  also  consisted  of  the  several  articles  in  the 
said  report  set  forth ;  And  the  said  Master  being  at  liberty  to  state 
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special  circinDBtaiiee8»  firond  thai  on  the  26th  day  of  Jalj,  1841,  1846. 
[tbree  daya»  it  will  be  seen,  after  the  date  of  the  decree  in  Therry  smith  i.  Our. 
V.  Hendenon,]  a  bill  was  filed  in  this  Court  (which  had  been  since  Yk€rrv  ▼. 
amended)  by  Bridget  Cosgraye,  and  John  Cosgrave,  and  James  Cos-  Hemdenim. 
glare  an  in&nt  by  the  said  Bridget  Cosgraye  his  next  friend,  against  O^tgrave  ▼. 
John  Henderson,  Joseph  Todd,  and  Thomas  Gash,  the  defend-  ^^'^^^^ 
ants  in  the  fint-mentioned  suit,  and  against  Eugene  Therry  and 
Catherine  Therry,  the  plaintiffs  in  the  first-mentioned  suit,  and 
that  all  the  said  defendants  had  appeared  to  the  said  bOl,  and 
that  the  said  suit  was  then  pending.  And  the  first-mentioned 
csnse  coming  on  this  present  day  to  be  heard  and  debated  before 
this  Court  for  further  directions  on  the  Afaster's  said  report,  and 
as  to  the  matter  of  costs  reserved  by  the  said  decree,  and  the 
second-mentioned  cause  coming  on  at  the  same  time  in  the 
presence  of  counsel  learned  on  all  sides — Upon  opening  of  the 
matter  and  hearing  the  said  decree,  the  said  Master's  report,  and 
the  said  order  confirming  the  same,  and  the  probate  of  the  said 
tesfcator^a  wiD,  and  the  Accountant-General's  certificate  read,  and 
what  was  alleged  by  the  counsel  on  all  sides :  This  Court  doth 
order  that  it  be  referred  to  the  Master  to  whom  the  first-men- 
tioned cause  stands  referred,  to  ascertain  and  certify  the  amount  of 
the  legacy  duty  remaining  unpaid  for,  or  in  respect  of  the  estate  of 
James  Cotter,  the  testator,  in  the  pleadings  named :  and  it  is  ordered 
that  so  much  of  the  sum  of  7253/.  0«.  9d.,  £3  per  Cent.  Bank 
Annuities,  standing  in  the  name  of  the  Accountant-General  of 
tins  Court,  in  trust  in  the  first-mentioned  cause,  Therry  v.  Hen- 
derson, as  will  be  sufficient  to  raise  what  the  said  Master  shall 
certify  to  be  the  amount  of  such  legacy  duty,  be  sold  with  the 
privity  of  the  said  Accountant-General,  and  one  of  the  cashiers  of 
the  bank  is  to  hare  notice  to  attend  and  receive  the  money  to 
arise  by  such  sale,  who,  upon  the  receipt  thereof,  is  to  pay  the 
same  into  the  bank,  with  the  privity  of  the  said  Accountant- 
General,  to  be  there  placed  to  the  credit  of  the  said  cause,  Therry 
V,  Henderson :  and  it  is  ordered  that  the  same  be  paid  to  the 
said  defendants,  John  Henderson,  Joseph  Todd,  and  Thomas 
Crash,  or  one  of  them,  for  the  purpose  of  paying  such  legacy  duty : 
and  it  is  ordered  that  it  be  referred  to  the  said  Master,  to  tax  all 
parties  their  costs  of  the  first-mentioned  cause,  and  also  all 
parties  their  cosls  in  the  second-mentioned  cause,  up  to  this  time ; 
and  in  taxing  the  costs  of  the  defendants,  John  Henderson, 
Joseph  Todd,  and  Thomas  Gash,  the  Master  is  to  include  any 
costs  which  they  may  properly  incur  in  consequence  of  the 
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mquiries  hereinbefore  directed  respecting  the  legacy  duty  and 
the  payment  thereof;  the  costs  of  the  plaintifis  and  the  de- 
fendants in  the  first-mentioned  cause,  and  also  their  costs  in  the 
second-mentioned  cause,  to  be  taxed  as  between  solidtor  and 
client(a):  and  it  is  ordered  that  the  said  Master  do  distinguish  the 
costs  of  all  parties  in  the  second-mentioned  cause  up  to  the  29th 
day  of  January,  1842,  the  period  at  which  the  last  answer  of  the 
defendants  thereto  was  filed,  from  the  costs  of  such  parties  subse- 
quent to  that  period  (6)  :  and  it  is  ordered  that  the  said  Master 
do  certify  the  total  amount  of  such  costs :  and  it  is  ordered  that 
1000/.,  £3  per  Cent.  Bank  Annuities,  part  of  what  shall  remain 
after  such  sale,  as  aforesaid,  of  the  said  7253^.  Os.  9d,  like  An- 
nuities so,  as  aforesaid,  standing  in  the  name  of  the  said  Ae- 
oountant-General  in  trust  in  the  first-mentioned  cause»  Therry  v. 
Henderson,  be  carried  oyer  with  the  privity  of  the  Accountant- 
General  in  trust  in  the  cause  Cosgrave  v,  Henderson,  to  an  ac- 
count to  be  entitled  '« The  Cosgrave  Legacy  Account  of  1000/.," 
and  the  said  Accountant-Genend  is  to  declare  the  trust  thereof 
accordingly  subject  to  the  further  order  of  this  Court :  and  it  is 
ordered  that  what  has  and  what  will  become  due  for  dividends  <m 
the  last-mentioned  l^;acy  of  1000/.,  from  six  months  from  the 
death  of  James  Cotter,  the  testator,  in  the  pleadings  named,  up 
to  the  time  of  carrying  over  the  same  as  hereintofore  directed, 
shall  be  ascertained,  the  amount  to  be  verified  by  affidavit: 
and  it  is  ordered  that  1000/.  £3  per  Cent.  Bank  Annuities, 
and  3500/.  like  Annuities,  part  of  the  residue  of  the  said 
7253/.  Os.  9d.  like  Annuities  so  standing  in  the  name  of  the  said 
Accountant-Gtoeral  in  trust  in  the  first-mentioned  cause,  Therry 


(a)  It  wUl  be  seen  by  a  subse- 
quent part  of  the  decree  and 
order  tbat  a  portion  of  these 
costs,  thus  directed  to  be  taxed 
between  solidtor  and  client,  (the 
costs  subsequent  to  29  January, 
1842,)  was  ordered  to  be  paid  out 
of  the  legacies  of  the  Cosgraves. 
It  is  apprehended  that  this  was 
an  error;  and  that  the  plaintiffa 
and  defendants  in  the  first-men- 
tioned cause  ought  to  have  had, 
out  of  the  legacies  of  the  Cos- 
gravee,  costs  incurred  by  them,  as 
defendants  in   the  second-men- 


tioned cause,  as  between  party 
and  party  only,  and  not  as  be- 
tween solicitor  and  client. 

Errors  of  this  kind  are  not  un- 
common, as  there  are  few  decrees 
and  orders  which  do  not  contain 
directions  that,  whatever  may  be 
the  origin  of  them,  certainly  are 
not  the  directions  of  the  judges 
by  whom  such  decrees  and  or- 
ders, in  all  their  parts,  purport  to 
have  been  pronounced. 

(b)  See  the  Statement  con- 
tained in  the  answer,  1  Y.  &  C. 
0.  C.  482. 
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9.  Henderson,  be  carried  over  with  the  privity  of  the  said  Ac-  1846. 
eountant-General  in  trust  in  the  cause  Cosgrave  v.  Henderson,  gu^g '^,  qut. 
to  an  account  to  be  entitled  "  Tfie  Cosgraye  Legacy  Account  of  xktrrw  t. 
4500/./'  and  the  said  Accountant-General  is  to  declare  the  trust  Bei^dinam. 
thereof  accordingly,  subject  to  the  further  order  of  this  Court :  2!^rV^  ^* 
and  it  is  ordered  that  what  has  and  what  will  become  due  for 
dividends  on  the  said  several  last-mentioned  legacies  of  1000^ 
and  3500/.  like  Annuities,  making  together  4500/.  like  Annuities, 
from  six  months  from  the  death  of  the  said  testator,  James  Cotter, 
up  to  the  time  of  carrying  over  the  same,  as  hereinbefore  directed, 
shall  be  aseertamed,  the  amount  to  be  verified  by  affidavit :  and  it 
is  ordered  that  so  much  of  the  residue  of  the  said  7253/.  0«.  9A» 
£3  per  Cent.  Bank  Annuities  as  shall  remain  after  payment  of 
the  said  l^acy  duty,  hereinbefore  directed  to  be  paid,  and  carry- 
ing over  the  said  1000/.,  and  1000/.  and  3500/.  like  Annuities, 
hereinbefore  directed,  the  amount  of  such  part  of  the  said 
residue  to  be  verified  by  affidavit,  as  will  be  sufficient  to  raise 
the  amount  of  the  dividends  due  on  the  said  Legacy  of  1000/. 
Bank  Annidties,  and  also  the  amount  of  the  dividends  due 
on  the  said  several  legacies  of  1000/.  and  3500/.  Bank  An* 
unities,  together  with  the  amount  of  the  costs  of  the  plaintiffs 
and  defendants  in  the  first-mentioned  cause,  and  the  costs  of 
an  parties  in  the  second-mentioned  cause,  up  to  the  29th  day 
of  January,  1843,  be  sold  with  the  privity  of  the  said  Account- 
ant-General ;  and  one  of  the  cashiers  of  the  bank  is  to  have 
notice  to  attend  and  receive  the  money  to  arise  by  the  said  sale, 
who,  upon  receipt  thereof,  is  to  pay  the  same  into  the  bank,  with 
the  privity  of  the  said  Accountant-Oeneral,  to  be  there  placed  to 
the  credit  of  the  first-mentioned  cause,  Therry  v.  Henderson ;  and 
out  of  the  moneys  to  arise  from  such  sale,  it  is  ordered  that  what 
shall  be  found  to  be  the  amount  due  for  dividends  on  the  first- 
mentioned  legacy  of  1000/.  Bank  Annuities,  be  paid  to  Bridget 
Coagrave,  widow,  and  what  shall  be  found  due  for  dividends 
on  the  said  two  several  legacies  of  1000/.  Bank  Annuities  and 
3500/.  like  Annuities,  making  together  the  sum  of  4500/.  like 
Annuities,  be  carried  over  to  the  said  account  in  the  cause  of 
Co^rave  v,  Henderson,  to  be  entitled  ''The  Cosgrave  L^cy 
Account  of  4500/. ;"  and  also  out  of  the  moneys  to  arise  from 
such  sale,  it  is  ordered  that  the  costs  of  all  parties  in  the  first- 
mentioned  cause,  and  also  the  costs  of  all  parties  in  the  second- 
mentioned  cause,  up  to  the  29th  day  of  January,  1842,  be  paid  in 
manner  following,  that  is  to  say,  the  costs  of  Eugene  Therry  and 
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1846.  Catherine  Tfaerry,  the  plaiiiti£b  in  the  fint-mentioned  caoae,  and 

8  iTHr  Guy  '^^  ^^^  ^^^  "  defendants  in  the  second-mentioned  cause,  to 

TJktnvY  ^^  ^^^^  ^^  ®^  January,  1842,  to  Mr.  Richard  Minahull  Vesl, 

Henderttm.  their  solicitor ;  the  costs  of  the  defendants,  John  Henderson, 

OMyrdvtY.  Joseph  Todd,  and  Thomas  Gash,  in  the  first-mentioned  caus^ 

and  their  costs  in  the  second-mentioned  cause  to  Mr.  Henry 

PlaintiA,  in  Wordsworth,  their  solicitor ;  and  the  costs  of  Bridget  Cosgrave^ 

^I^^I^^Q  *  John  Cosgrave,  and  James  Cosgrave,  the  plainti£b  in  the  seoond- 

have  their  mentioned  cause,  up  to  the  said  29th  day  of  January,  1842,  to 

costs  out  of  the  j^     Alfred  OcUyius  Tanner,  their  soUcitor:  and  it  is  ordered 

residue  up  to  ' 

29thJan.,1842.  that  the  residue  of  the  said  7253/.  0«.  9d.,  which  shall  remain 

after  the  payment  of  the  legacy  duty  and  after  the  sereral  carry- 
ings over,  and  the  sale  hereinbefore  directed,  be  transferred  into 
the  names  of  the  plaintiffs  in  the  first-mentioned  cause,  Eugene 
Therry  and  Catherine  Therry,  in  equal  moieties,  (the  amount  of 
such  respective  moieties  to  be  rerified  by  affidavit):  and  it  is 
ordered  that  any  cash  which  may  be  standing  to  the  credit  of  the 
said  cause,  Therry  v.  Henderson,  at  the  time  of  such  transfer 
be  paid  to  the  said  Eugene  Therry  and  Catherine  Therry,  in 
equal  moieties,  (the  amount  of  such  respective  moieties  to  be 
verified  by  affidavit) :   and  it  is  ordered  that  the  costs  of  the 
plaintiffs  and  defendants  in  the  second-mentioned  cause,  sub- 
sequent to  the  said  29th  day  of  January,  1842,  be  certified  by 
the  Master,  and  apportioned  by  him  between  the  said  two  l^acy 
accounts  of  1000/.  and  4500/.  Bank  Annuities,  according  to  the 
Costs  of  all        respective  amounts  of  such  legacies :  and  it  is  ordered  that  what 
^r«  H^'  ^^  ^^  Master  shall  certify  to  be  the  total  amount  of  the  portion 
toson,  subse-    of  such  costs  to  be  borne  by  the  before-mentioned  legacy  account  of 
T^^^iSi2^     1000/.,  be  raised  with  the  privity  of  the  said  Accountant-General, 
ordmd  to  be     ^7  ^^  ^f  ^  sufficient  part  thereof :  and  it  is  ordered  that  what  the 
ptid  oat  of  the   Master  shall  certify  to  be  the  total  amount  of  the  portion  of  such 
^|!^^^^         costs  to  be  borne  by  the  before*mentioned  l^cy  account  of 
4500/.,  be  raised  with  the  privity  of  the  said  Accountant-Genera], 
by  a  sale  of  a  sufficient  part  thereof,  and  one  of  the  cashiers  of 
the  bank  is  to  have  notice  to  attend  and  receive  the  moneys  to 
arise  from  such  respective  sales,  who,  upon  receipt  thereof,  is  to 
pay  the  same  into  the  bank,  with  the  privity  of  the  said  Account- 
ant-General,  to  be  there  placed  to  the  credit  of  the  cause,  Coa- 
grave  «.  Henderson,  to  the  said  accounts  respectively ;  and  out  of 
the  moneys  to  arise  from  such  last-mentioned  sales,  it  is  ordered 
that  the  last-mentioned  costs  of  all  parties  be  paid  to  their  re- 
spective solicitors,  in  manner  following,  namely,  the  costs  of  the 
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plaintiffs  in  the  second-mentioned  cause,  to  Mr.  Alfred  Octayius  1846. 
Tanner,  their  solicitor ;  the  costs  of  the  defendants,  John  Hen-  «  ^^^^  q"^ 
derson,  Joseph  Todds,  and  Thomas  Gash,  to  Mr.  Henry  Words-  j^^y^y  y, 
worth,  their  solicitor ;  and  the  costs  of  the  defendants,  Eugene  Hendmtom, 
Therry,  and  Catherine  Therry,  to  Mr.  Bichard  MinshuU  Veal,  their  ^^j^^  ^* 
solicitor :  and  it  is  ordered  that  the  interest  and  diyidends  from 
time  to  time  to  arise  upon  the  residue  of  the  ^1000  Bank  Annui- 
ties, so  as  aforesaid  directed  to  be  carried  over  to  an  account  to 
be  entitled  ''The  Cosgraye  Legacy  Account  of  1000/.,*'  which 
shall  remain  after  the  sale  last  hereinbefore  directed,  such  residue 
to  be  verified  by  affidavit,  be  paid  to  Bridget  Cosgraye,  widow, 
plaintiff  hi  the  second-mentioned  cause,  during  her  life,  or  until 
the  further  order  of  this  Court ;  and  for  the  purposes  aforesaid, 
the  Acoountant-Grenend  is  to  draw  on  the  bank  according  to  the 
form  prescribed  by  the  Act  of  Parliament,  and  the  general  rules 
and  orders  of  this  Court  in  that  case  made  and  provided :  and 
it  is  ordered  that  it  be  referred  to  the  said  Master  to  inquire 
whether  the  infant  plaintiff,  James  Cosgrave,  has  any  legal 
guardian;  and  if  the  said  Master  shall  find  that  he  has  not, 
he  is  to  app0>ye  of  a  proper  person  to  be  appointed  such  guar- 
dian ;  and  the  said  Master  is  to  inquire  and  state  the  said  infimt's 
age,  and  what  relations  he  has,  and  also  to  state  on  what  evidence 
and  ground  he  approves  of  any  particular  person  or  persons  to  be 
such  guardian ;  and  all  proper  parties  are  to  have  notice  to  attend 
the  said  Master  thereon,  and  be  at  liberty  to  propose  such  guar- 
dian :  and  it  is  ordered  that  the  said  Master  do  inquire  who  has 
maintained  the  said  infant  from  the  time  of  the  death  of  James 
Cotter,  the  testator  in  the  pleadings  named ;  and  the  said  Master 
is  to  inquire  and  state  what  will  be  proper  to  be  allowed  for  the 
past  maintenance  of  the  said  infant  plaintiff,  and  also  for  his 
future  maintenance  and  education,  and  out  of  what  fund  such 
allowance  ought  to  be  paid ;  and  this  Court  doth  reserve  the 
consideration  of  all  subsequent  costs  of  the  second-mentioned 
suit  of  Cosgrave  r.  Henderson,  until  after  the  Master  shall  have 
made  his  report ;  and  any  of  the  parties  are  to  be  at  liberty  to 
apply  to  tins  Court  as  there  may  be  occasion. — Beg.  Lib.  B. 
1841.  fol.  964.  j,^^^^ 

Lord  Eldon. — ^A  suit  by  a  creditor,  who  has  sone  in  under  ^^^om  a  MS.  in 

a  decree  in  a  former  creditors'  suit,  and  proved  his  debt  before  ponession. 

the  Master,  to  have  the  assets  marshalled  on  the  ground  that  the      After  a  de- 

creeinacre- 
diton'  suit,  complete  in  respeet  of  the  peities,  a 
suit  to  have  the  aasets  manhalled  is  unneoetsary. 
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1846.  decree  on  the  original  hearing  contams  no  direction  to  that  effect. 
Smith  Gut  ^^^^  ^  general  he  improper.  If,  npon  fhrther  directions,  it 
Newton  Y  ^^^  appear  from  the  Master's  report,  that  specialty  creditors 

have  heen  paid  out  of  personal  estate,  the  Court  has  fhll  power 
— the  proper  parties  being  before  it — ^to  order  that  the  simple- 
contract  creditors  shall  stand  in  the  place  of  the  specialty  cre- 
ditors, and  receive  satisfaction  pro  tanto  out  of  the  proceeds  of 
the  real  estate.  After  a  decree,  therefore,  in  a  creditors'  suit, 
complete  in  respect  of  the  parties,  a  suit  to  have  the  assets 
marshalled  is  unnecessary. — Newton  ▼.  Boffthawe,  L.  C.  July^ 
1801. 

(ribbe  Y.  Ouffier,  12  Yes.  413,  was  a  bill  filed  by  a  creditor  cm 
behalf  of  himself  and  all  the  other  creditors  of  a  testator.  A 
question  was  raised  whether  real  estate  was  subject  to  the  debts^ 
and  it  being  determined  that  it  was  not,  it  was  then  said  that  the 
creditors  had  a  right  to  marshal.  For  the  defendants  it  was  ob- 
jected, that  the  bill  was  not  framed  with  that  view.  To  this  it 
was  replied,  that  if  the  Court  sees  at  any  period  that  creditors  by 
simple  contract  will  be  deprived  of  their  debts  by  specialty  cre- 
ditors going  against  their  ftmd,  the  Court  will  of«itsel^  without 
being  called  upon,  direct  the  assets  to  be  marshalled.  Sir  Wil- 
liam Grant  said  he  thought  so.  Suppose  it  appeared  for  the 
first  time  by  the  report,  that  a  specialty  creditor  was  paid  oat  of 
the  personal  estate,  it  would  not  be  necessary  to  file  another  bill 
for  the  purpose  of  marshalling  the  assets.  The  simple-eontract 
creditor,  when  filing  the  bill,  might  not  know  that  specialty 
creditors  were  paid  out  of  the  personal  estate.  Hu  opinion  was, 
that  that  direction  might  be  made,  unless  the  practice  was  quite 
the  other  way.  He  was  disposed  to  make  the  decree  at  present, 
but  it  might  be  mentioned  again  upon  that  point,  if  anything  was 
found  upon  it.  The  decree  was  made,  and  it  was  not  mentioned 
again. 

Pott  T.  6ra//tiit,  1  Sim.  &  Stu.  206,  is  not  inconsistent  with  the 
foregoing  dictum  of  Lord  Eldon  in  Newton  t.  Boffskawe,  and  the 
decision  of  Sir  W.  Grant  in  Gibbe  ▼.  Ovgier.  It  appears,  from 
papers  in  the  possession  of  the  author,  that  the  amicable  suit — 
which  it  is  stated  in  Pott  ▼.  Gallini  was,  hi  1815,  very  soon  after 
CUlini's  death  instituted  for  the  administration  of  his  assets,  in 
which  his  children,  who  were  the  residuary  l^tees  and  in&nts, 
were  the  plaintifiBi,  and  his  executors  and  trustees  the  defendants^ 
and  in  which,  in  July,  1816,  a  decree  was  made  directing  the 
usual  accounts  to  be  taken  and  the  debts  to  be  paid — ^wasasuit  of 
Gallini  v.  Gallini.    In  that  suit  John  Andrew  Gallini,  Arthur 
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Gallim,  and  Maiy  OalHni,  infants,  by  John  Cliflon,  Esq.,  the         1846.  i 

younger,  their  next  friend,  were  the  plaintiffs ;  and  Joyce  Ann,  s,4,th  i  Gut. 

otherwise  Jesse  Gallini,  and  Louisa  Gallini,  and  Alfred  Lambert  xfewim  v.  I 

Gallini,  and  Francis  Albert  Grallini,  infants,  by  their  guardian,  and  Bagtkawe,  i 

Thomas  Stapleton,  and  Richard  Broderick  were  the  defendants.  ' 

The  bill  stated  first  the  will  of  Sir  John  Gallini  the  grandfather, 

and  then  the  will  of  Francis  Cecil  Grallini  the  father.     It  stated 

that  F.  C.  Gallini  had  no  real  estate,  except  certain  lands  which 

did  not  pass  by  his  will  but  descended  to  his  heir-at-law.    That 

heir-at-law  was  the  infant  pldntiff  John  Andrew  Gallini.     The 

main  object  of  the  suit  was  to  ascertain  the  rights  of  the  infants 

in  the  property  of  their  deceased  grandfather  and  father,  and  to 

secure  such  property  for  their  benefit.     The  defendants  Joyce 

Ann  Gallini  and  Louisa  Gallini  were  the  executrixes  of  F.  C. 

Gallini,  and  the  defendants  Stapleton  and  Broderick  were  the 

trustees  of  some  portion  of  Sir  J.  Gallini's  property.     The 

infants  had  conflicting  interests,  which  was  the  reason  of  two  of 

them,  A.  L.  Gallini  and  F.  A.  Gallini,  being  made  defendants. 

The  decree  directed  inquiries  respecting  the  children,  respecting  a 

balance  belonging  to  Sir  J.  Gallini  in  the  hands  of  Messrs.  Perre- 

gaux,  and  respecting  his  real  estates.    It  directed  also  an  account  of 

the  personal  estate  of  F.  C.  Gallini,  and  incidental  thereto  an  account 

of  his  debts.     It  directed  an  inquiry  respecting  his  real  estate. 

It  appointed  a  receiver  of  the  real  estates  comprised  by  the  suit. 

In  such  a  suit,  and  so  constituted,  it  may  be  doubted  whether 
— ^without  some  infraction,  by  no  means  desirable,  of  the  rules 
gOTeming  these  matters — there  could  have  been  such  a  decree  for 
marshalling  the  assets  as  was  made  by  Sir  John  Leach  in  Pott  v. 
Gallini.  The  writer  subjoins  a  copy  of  that  decree  obtained  by 
him  some  years  ago  when  investigatrng  this  part  of  the  practice, 
and  which  has  recently  been  compared  with  the  Registrar's  Book. 


Monday,  3rd  February,   1823,  V.   C— Catherine  Eli2abeth  ??J[?1^^, 
Pott  (on  behalf  of  herself  and  all  other  the  creditors  of  Francis  decree  in  Pott 
Cecil  Gallini,  who  may  come  in  and  contribute  towards  the  ▼•.  Oallinit  1 
expenses  of  this  suit),  plaintiff ;  Jesse  Gallini,  sometimes  called  206. 
Joyce  Ann  Gallini,  Louisa  Gallini,  Thomas  Stapleton,  Richard 
Broderick,  and  John  Andrew  Gallini,  an  infant  by  John  Raphael 
his  guardian,  defendants.    This  Court  doth  order  and  decree  that 
it  be  referred  to  Mr.  Stratford,  one  of  the  Masters  of  this  Court, 
to  whom  the  cause  of  Gallini  v.  Gallini  stands  referred,  to  take 
an  account  of  what  is  due  to  the  plaintiff  and  all  other  the 
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1846.  creditors  of  Francis  Cecil  Gallini,  the  testator  in  the  pleadings 
named,  and  of  his  funeral  expenses.  And  for  that  purpose  the 
said  Master  is  to  cause  adyertisements  to  be  published  in  the 
London  Gatette,  and  such  other  papers  as  he  shall  think  proper, 
for  the  creditors  of  the  said  testator  to  come  in  before  him  and 
prove  their  debts,  and  he  is  to  fix  a  peremptory  day  for  that 
purpose  ;  and  such  of  them  as  shall  not  come  in  and  prove  their 
debts  by  the  time  so  to  be  limited  are  to  be  excluded  the  benefit 
of  this  decree ;  but  such  persons,  not  parties  to  this  suit,  who 
shall  come  in  before  the  said  Master  to  prove  their* debts,  are, 
before  they  shall  be  admitted  creditors,  to  contribute  to  the 
plaintiff  their  proper  expenses  of  this  suit,  to  be  settled  by  the 
said  Master ;  and  it  is  ordered  that  the  said  Master  do  also  take 
an  account  of  the  personal  estate  of  the  said  testator  come  to  the 
hands  of  the  defendants  Jesse  Gallini,  sometimes  called  Joyce 
Ann  Gallini,  and  Louisa  Gallini,  his  executrixes,  or  either  oi 
them,  or  to  the  hands  of  any  other  person  or  persons,  by  their  or 
either  of  their  order,  or  for  their  or  either  of  their  use.  And  itis 
ordered  that  the  personal  estate  of  the  said  testator  be  applied  in 
payment  of  what  is  due  to  the  plaintiff  and  all  other  the  credit(»3 
of  the  said  testator,  and  oi  his  funeral  expenses  in  a  course  of  ad- 
ministration. But  the  said  Master,  notwithstanding  the  direction 
hereinbefore  given,  is  to  be  at  liberty  to  use  the  proceedings  in 
the  said  cause  of  Gallini  r.  Gallini,  as  to  the  accounts  therein 
directed  to  be  taken  of  the  said  debts  and  personal  estate  of  the 
said  testator  in  taking  the  said  accounts  in  this  cause.  And  in 
therein  directed  e^se  the  personal  estate  of  the  said  testator  shall  not  be  sufficient 
the  debts  and  ^o'  payment  of  all  his  debts,  this  Court  doth  declare  the  deficiency 
personal  estate  as  to  lus  specialty  creditors  ought  to  be  made  good  out  of  his  real 
in  taking^  the^     estate ;  and  it  is  ordered  that  such  deficiency  be  raised  by  sale  tv 

accounts  in  this  mortgage  of  the  said  testator's  real  estate,  or  of  a  sufficient  part 

cause. 


The  Master  to 
be  at  liberty  to 
use  the  pro- 
ceedings in  the 
cause  of  Gallini 
r.  Gallini  as  to 
the  accounts 


thereof,  with  the  approbation  of  the  said  Master,  as  he  shall 

direct ;  and  in  case  the  same  shall  be  raised  by  sale,  then  such 

sale  is  to  be  to  the  best  purchaser  or  purchasers  that  can  be  got 

for  the  same,  to  be  allowed  of  by  the  said  Master ;  and  it  is 

ordered  that  all  proper  parties  do  join  in  such  sale  or  mortgage, 

and  produce  before  the  said  Master,  upon  oath,  all  deeds  and 

as  to  the  spedal  writings  in  their  custody  or  power  relating  thereto  as  the  said 

creditors  ought   Master  shall  direct ;  and  in  case  such  deficiency  shall  be  raised  by 
to  be  made  good  ,  "^  . 

out  of  the  real    mortgage,  it  is  ordered  that  the  defendant  John  Andrew  Gallim 

estate ;  and        Jq  ^gep  down  the  mterest  of  such  mortgage  out  of  the  rents  and 
order,  that  such  '^  ^  ^ 

deficiency  be  raised  by  sale 
or  mortgage  of  the  real  estate. 


Declaration,  in 
case  the  per- 
sonal estate 
shall  not  be 
sufficient  for 
payment  of  all 
the  debts,  that 
the  deficieucy 
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profits  of  the  said  estate ;  and  it  is  ordered  that  the  money  to         1846. 

arise  by  the  said  sale  or  mortgage  be  applied  in  making  good  snch  «         -         ' 

deficiency  accordingly ;  and  in  case  any  of  the  specialty  creditors  xewion  v. 

of  the  said  testator  shall  have  exhausted  any  part  of  his  personal  Bagshawe. 

estate,  then  his  simple-contract  creditors  are  to  stand  in  the  place  ^^^^\  ^"  P^^ 

of  the  said  spedalty  creditors,  and  receive  a  satisfaction  pro  tanto  shall  be  raised 

oat  of  the  money  to  arise  by  the  said  sale  or  mortgage ;  and  for  ^7  mortgage, 

the  better  taking  the  said  acconnts  the  parties  are  to  produce  fendant,  the 

before  the  said  Master,  upon  oath,  all  books,  papers,  and  writings  infant  heir,  do 

in  their  custody  or  power  relating  thereto,  and  are  to  be  examined  j^nlSest  of  such 

upon  interrogatories  as  the  Master  shall  direct,  who,  in  taking  mortgage  out 

the  said  accounts,  is  to  make  unto  the  parties  all  just  allowances ;  ^^  ****  "°*** 

and  this  Court  doth  reserre  the  consideration  of  all  further  direc-  ^^y  of  ^^e  spe- 

tions,  and  of  the  costs  of  this  suit,  until  after  the  said  Master  cialty  creditors 

shall  have  made  his  report ;  and  any  of  the  parties  are  to  be  at  hausted^wiy^' 

liberty  to  apply  to  this  Court  as  there  shall  be  occasion. — ^Reg.  part  of  the  per- 

lib.  B.  1822,  fol.  947.  !v°*^*f  wl' 

'  then  that  the 

timple-contract  creditort  are  to  stand  in  the  place  of  the 
said  specialty  creditors  and  receive  a  satisfaction  pro  tanto 
out'^f  the  money  to  arise  bv  the  aforesaid  sale  or  mortgage. 
—  Barrow  v. 

„       _,    _  <r%       1  ^1  1        .  .1       Hobhotae, 

Sir  C.  Pepys. — One  decree  has  been  taken  m  two  smts — the  one  decree 

one  a  legatee's  suit,  and  the  other  a  creditors*  suit :  and  now  it  having  been 

has  become  necessaiy  to  file  a  supplemental  bill.    1  think  that  the  guite— the^onc 

|>ractice  requires  that  a  supplemental  bill  should  be  filed  in  each  a  legatee's  suit, 

suit.    One  supplemental  decree  will,  however,  be  sufficient,  the  ^dito«^*^8^t  * 

two  supplemental  suits  bang  brought  to  a  hearing  together. —  and  it  having  ' 

Barrow  v.  Hobhause,  M.  R.  June,  1835,  become  neces- 

sary  to  file  a 
supplemental  bill,  a  supplemental 
bill  should  be  filed  in  each  suit. 


Yice-Chancellor. — ^Where  there  have  been  decrees  in  two  ^°  ^  \  ^  ' 

Course  where 
suits  embracing  accounts  of  the  same  estate,  if,  from  inadvertence,  there  have  been 

the  decrees  direct  the  accounts  to  be  taken  by  different  Masters,  decrees  in  two 

there  should  be  an  application  for  a  transfer,  so  that  both  causes  j^g  accounts 

may  stand  referred  to  the  same  Master,  and  that  the  Master  may  of  the  same 

make  one  report  in  both  of  them.^^o^^on  v.  Cook,  V.  C.  January,  ^ 

1828. 

In  Poti  V.  Gallini,  1  Sim.  &  Stu.  206,  Sir  John  Leach  said 

he  recommended  an  application  to  be  made  jin  both  causes  that 

there  might  be  only  one  report  in  both  causes,  and  that  they  might 

both  come  on  together  to  be  heard  on  further  directions. 
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1847—8. 
" . '  ALEXANDER  DINGWALL  FOEDTCE  v.  SIE  HEKET 

BwdIm.*'  BEIDGES,  CATHEEINB  ELIZABETH  MART  BEID, 

MADELINE  CUELING,  JANE  CUELING,  ISA- 
BELLA CURLING,  AGNES  CATHERINE  THOM- 
SON, MART  LOUISA  THOMSON,  EMILT  HARRIET 
THOMSON,  GERTRUDE  ELIZA  THOMSON,  FLO- 
RENCE JESSIE  THOMSON,  AND  JOHN  ROBERT 
TURING,  AND  WILLIAM  DINGWALL  FORDTCB, 
JAMES  DINGWALL  FORDTCE,  ALEXANDER 
DINGWALL  FORDTCE,  GEORGE  DINGWALL 
FORDTCE,  JOHN  DINGWALL  FORDTCE,  AND 
JAMES  MORRISON  DINGWALL  FORDTCE,  THE 
SONS  OF  THE  SAID  PLAINTIFF,  ALEXANDER 
DINGWALL,  ARTHUR  DINGWALL,  DAVID 
DINGWALL,  JAMES  DINGWALL,  JESST  DING- 
WALL  FORDTCE,  THEODORE  GIRAULT  AND 
CHARLOTTE  HIS  WIPE,  JAMES  THEODORE 
GIRAULT,  ELIZABETH  DINGWALL  FORDTCE, 
ALEXANDER  DRTSDALE  AND  JANET  HIS  WIFE, 
AND  JOHN  DRTSDALE,  AND  MAGDALENE 
DRTSDALE,  THEIR  INFANT  CHILDREN,  MAG^ 
DALENE  DINGWALL  FORDTCE,  MART  ARBUTH- 
NOT  DINGWALL  FORDTCE,  JAjMES  BENTLET 
AND  ISABELLA  HIS  WIFE,  WILLIAM  LITTLE- 
JOHN  AND  JANET  HIS  WIFE,  JANET  MORRISON 
LITTLEJOHN,  JANE  LITTLEJOHN,  ISABELLA 
LITTLEJOHN,  JAMES  BENTLET  LITTLEJOHN, 
WILLIAM  LITTLEJOHN  THE  SON,  DAVID  LIT- 
TLEJOHN, RUTH  LITTLEJOHN,  THE  REVEREND 
THOMAS  DTMOCK  AND  RUTH  HIS  WTFB, 
JOHN  DTMOCK  AND  ISABEL  DTMOCK,  JANET 
.  DINGWALL  FORDTCE,  BARBARA  FARQUHAR, 
ROBERT  FARQUHAR>  ARTHUR  FARQUHAR, 
ANGELICA  HARVET,  JOHN  INGLIS  HARVET, 
ELIZABETH  MANNING  HARVET,  ARTHUR  HAR- 
VET,  JOHN  HARVET,  JAMES  HARVET,  PA- 
TIENCE HARVET,  ANGELICA  HARVET  THE 
DAUGHTER^  ARTHUR  HARVET  THE  TOUNGEBy 
WILLIAM  HARVET,  ALEXANDER  HARVET,  AND 
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ANGELICA  ELIZABETH  HABVET,  T&AN  DDfG-  1847-8. 
WALL  FOBDTCE,  ALEXANDEE  FBASEB,  JOHN  pordtcbi.. 
MATHIESON  FEASEE,  ALIX  GASPEE  FEASEE,  B»ido«8.  ' 
EMILY  FEASEE>  WILLIAM  THOMSON  FEASEE 
AND  ABTHUE  FEASEE,  ALEXANDEE  THOM- 
SON AND  JESSIE  HIS  WIFE,  JEAN  STEWART 
TTJEING,  AGNES  TUBING,  AGNES  FEASEE,  BAE- 
BAEA  GIBSON,  CHAELES  FEEDEEICK  GIBSON, 
JESSIE  MAEIA  GIBSON,  ANGELICA  FEASEE^ 
ARTHUE  TOITNG,  GEOEGE  YOUNG,  WILLIAM 
YOUNG,  JAMES  HADDEN  YOUNG,  AND  GAVIN 
DAVID  YOUNG,  AETHUE  HAEVEY  AND  ELIZA- 
BETH HIS  WIFE,  AGNES  DOIG,  ALBXANDEE 
DES'GWALL  FOEDYCE  AND  MADELINE  HIS 
WIFE,  MAEY  DINGWALL,  EICHAED  CAEEU- 
THEES  AND  MABGAEET  HIS  WIFE,  EICHAED 
JAMES  CAREUTHEES,  AND  GEOEGE  CAREU- 
THEES,  THOMAS  BLAIKIE  AND  AGNES  HIS 
WIFE,  JESSIE  BLAIKIE,  ELLEN  BLAIKIE,  AGNES 
BLAIKIE  THE  DAUGHTEE,  JANET  BLAIKIE, 
MAEGARET  JOPP  BLAIKIE,  ANNA  THOM- 
SON BLAIKIE,  THOMAS  BLAIKIE  THE  SON, 
AND  GEOEGE  THOMSON  BLAIKIE,  JOHN 
ANDEESON  AND  ELIZABETH  HIS  WIFE,  JANET 
ANDEESON,  MAGDALENE  ANDEESON,  AND 
ALEXANDEE  DINGWALL  ANDEESON,  GEOEGE 
THOMSON  AND  ANNA  HIS  WIFE,  HUGH 
GOBDON  THOMSON,  ALEXANDEE  DING- 
WALL THOMSON  AND  CAROLINE  THOMSON, 
JANE  STEWART,  MAGDALENE  DINGWALL, 
ELIZABETH  DINGWALL,  GEOEGE  TAYLOE, 
ALEXANDEE  TAYLOE,  WILLIAM  THOMSON, 
ALEXANDEE  CEOMBIE  AND  PETEE  EOSE, 
WHEN  THEY  SHAIiL  COME  WITHIN  THE  JURIS- 
DICTION OF  THE  COURT,  AND  JAMES  DING- 
WALL FOEDYCE,  AETHUE  THOMAS  DINGWALL 
FOEDYCE,  PATEICK  DINGWALL,  MAEY  DING- 
WALL, AND  SOPHIA  DINGWALL,  JOHN  DING- 
WALL, JOSEPH  DINGWALL,  CHARLES  DING- 
WALL, JANET  DINGWALL,  JOSEPH  EOLLESTON 
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8th,9th.i0th  BTEREIT   AOT)    PAUBNCB   HIS  WIFE,   ELIZA. 

November,  BETH  ANNE  DTTFF,  STEWART   DUTT,  HENRY 

lath^February,  CtlRLING    AND    SARAH    HIS    -WIFE,    AGNES 

15th and! 7th  THOMSON,    CHARLES    THOMSON,    SEB   JOHN 

1848/  M'LEAN,    HENEY    WILLIAM    TAlfCEED,    A]S^D 


JAMES  AECHIBALD  CHALMEE. 


^ . ' 

fordyce  v, 
Bridges. 

If  all  the  heirs    Thw  was  an  appeal  of  the  defendant  Bridges  frwn  a  dectee 

of  a  Scotch  en-  '^^  ^ 

tail  were  neces-  of  the  Master  of  the  Rolls,  dated  24th  Norember,  1846. 

sSt^uTtms*  ^  *  The  facts  of  the  case  are  briefly  but  snfllciently  stated  in  the 

mattiJra^n''^'"^  Lord  Chancellor's  judgment.     But  should  the  practitioner 

which  they  are  desire  to  read  them  in  greater  detail,  he  will  find  them  more 

interest  cd  as  , 

such  heirs  of  ^illy  Set  out  in  the  judgment  of  the  Master  of  the  Rolls,  in 
coiid'noY  ro*  ^^^  ^^P^^^  ^^  ^^®  hearing  before  his  Lordship— 10  Beav.  90. 
cecd,  not  only  It  may,  however,  be  convenient  to  mention,  in  this  place, 
their  numher,  that  John  Duff  Dingwall  died  in  1840,  and  that  the  de- 
future  hdrs  of  f®"^"t  Bridges  was  his  personal  representative,  and  that 
entail  coming  Arthur  Dingwall  Fordyce,  the  plaintiff's  brother,   died 

into  esse  would  ^^^tx  i         ^^..-* 

not  be  bound     oOth  December,  1843. 

cJedhfgrin"it,        T*^®  ensuing  are  extracts  from  the  Order  of  July,  1833, 

as  their  claim    in  the  suit  of  Diuffwall  V.  Crombie,  appointing  Oordon  the 

is  not  through  .  ,  .  »     rr  o 

any  persons  par-  guardian  of  the  infant  plaintiff — from  the  decree  of  August, 
^'Is^'you'cln**  ^^3,  in  the  same  suit— from  the  Order  of  November,  1836, 
°h*^^^h'f°"*^  also  in  the  same  suit,  under  which  the  plaintifi;  having 
the  Court  all  attained  twenty-one,  obtained  payment  to  him  of  the  re- 
tail whora^you'  s^^Jue  as  tenant  in  tail  of  the  fund — and  from  the  decree  of 
wouid°be^idi*  ^^  *^^  Master  of  the  Rolls  in  the  present  suit,  the  subject  of 
to  prove  that  the  appeal. 

thej^uSdictioD.  Friday,  26th  July,  1833,  M.  R. — John  Dingwall,  an 

aToid^rfaikire  ^°^*»  ''^y  William  Gordon  his  grandfather  and  next  friend, 

of  justice  in  the  plaintiff;    the  Reverend  Alexander  Crombie,  D.D.,  and 

peculiar  nature  P&trick  Dingwall,  and   also  Arthur  Dingwall  Fordyce, 

SUera^'scotth  William  Dingwall  of  Greenock,  John  Dingwall  of  Aber- 

entail,  it  shall  deen,  Alexander  Dingwall,  James  Dingwall,  Agnes  Doig, 

sary  to  decide  Alexander  Dingwall  Fordyce  and  Magdalen  his  wife,  Agnes 

mfi^aii'tU''  Thompson,  and  Elizabeth  Dingwall,  out  of  the  jurisdiction 

heirs  of  aScotch  this  Court,  defendants.     Whereas  the  above-named  plain- 

cntail  parties  to  ▼  t_         • 

a  suit],  some     tifls,  John  Dittgwall  and  William  Gordon,  did,  on  the  24th 
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day  of  July,  1833,  prefer  their  petition  unto  the  Right       1847---8. 

Honourable  the  Master  of  the  Rolls,  setting  forth,  &c.  Fordtcx  v. 

Whereupon  all  parties  concerned  were  ordered  to  attend  ^*'"**»** 

his  Honour  on  the  matter  of  the  said  petition ;  and  counsel  f^f  f^^  ^f 

,  ,  *^  laid  down,  for 

for  the  petitioners  and  for  the  defendants  Alexander  which  there  u 
Crombie,  Patrick  Dingwall,  and  Arthur  Dingwall  Fordyce,  "^Norpow^bie 
this  day  attending  accordindy  —  Upon  hearini?  the  said  to  dispute  the 

^  °  o  J  tr'  o  proposition, 

petition,  8rc.,  his  Honour  doth  order  that  the  Master's  that  the  heir  of 

report  of  the  18th  day  of  July,  1833,  be  confirmed ;  and  it  is  not  bound  by 

is  ordered  that  the  petitioner  William  Gordon  be  appointed  JJ*^P/^f  f^^^' 

guardian  of  the  other  petitioner,  John  Dingwall,  during  his  which  he  was 

minority,  or  until  the  further  order  of  this  Court ;  and  it  is  ciai^ng  under 

ordered,  &c.— Reg.  Lib.  A.  1832,  fol.  2568.  ^^^  Sn^"^ 

Dingwall  V.  Crombie,  Saturday,  3rd  August,  1833,  M.  R.   title  through 
rm.  •  .1.  ,i.»ii"i    any  01C,  a  party 

This  cause  coming  on  tms  present  day  to  be  heard  and   to  the  suit,  and 

having  a  direct 
interest  in  the  subject  of  that  suit  in  his  own  right,  though  not  in  possession. 

Althoagh  the  heir  is  not  bound  by  the  proceedings  in  snch  suit,  he  cannot 
have  a  decree  in  his  own  suit,  unless  he  can  show  that  he  was  injured  by  the 
former  decree,  or  has  interests  inconsistent  with  its  directions. 

It  ii  well  settled  that  trustees  appointed  by  the  Court  cannot  exercise  the 
discretionary  power  given  by  a  will  to  the  original  trustees. 

Where  there  is  a  diaeretionary  power  of  distribution  which  cannot  be  exer- 
cised, this  Court  does  not  assume  the  exercise  of  the  discretion,  but  distributes 
the  fimd  equally  amongst  all  the  objects  of  the  power. 

The  effect  and  result  are  the  same  in  cases  in  which  the  discretion  is  in  select- 
ing the  objects  to  take,  and  in  a  case  in  which  the  discretion  is  in  selecting 
the  nature  and  diancter  of  tiie  estates  to  be  purchased,  different  persons  being 
interested  in  the  different  estates. 

The  selecting  of  one  estate  in  preference  to  another  is  in  effect  the  selecting 
of  that  class  who  are  interested  in  the  estate  selected  in  preference  to  the  cUss 
interested  in  the  estate  rejected.  In  both  the  discretion  was  intended  to  be 
exercased  by  the  trustees  appointed ;  in  neither  upon  the  £silure  of  the  exer- 
cise of  that  power  will  the  Court  assume  the  discretion,  but  in  both  it  will 
divide  the  fund  equally  amongst  the  parties,  the  objects  of  the  powers. 

Many  cases  establish,  that  where  there  has  been  a  valid  but  unequal  ap- 
pointment of  part  of  the  fund,  and  an  invalid  appointment  of  another  part, 
that  the  una^pointed  fund  should  be  equally  divided  amongst  the  objects  of 
the  appointment,  without  regard  to  the  share  they  had  received  from  the  valid 
appointment. 

To  regulate  the  distribution  of  an  unappointed  fiind  by  what  had  previously 
taken  place  would  be  an  assumption  by  the  Court  of  the  exercise  of  the  dis- 
cretionary power,  which  it  disclaims. 

Objection,  that  the  bequest  of  a  fund  to  be  invested  in  a  regular  Scotch 
entttl  was  void  as  a  perpetuity  overruled ;  the  rales  acted  upon  by  the  Courts 
in  this  country  with  respect  to  testamentary  dispositions  tending  to  perpetuities 
relating  to  this  country  only. 

The  fund  being  to  be  administered  in  a  foreign  country  is  payable  here, 
though  the  purpose  to  which  it  is  to  be  applied  would  have  been  illegal,  if  the 
administration  of  the  fund  had  been  to  take  place  in  this  country. 

A  charity  legacy,  void  in  this  country  under  the  Statute  of  Mortmain,  is 
good  and  payable  here,  if  for  a  charity  in  Scotland. 
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1847—8.  debated  before  the  Right  Honourable  the  Master  of  the 
FoROYCE  V.  Rolls,  in  the  presence  of  counsel  learned  for  the  plaintiff, 
and  for  the  three  first-named  defendants  [Alexander  Crom- 
bie,  Patrick  Dingwall,  and  Arthur  Dingwall  Fordyce],  the 
other  defendants  being  out  of  the  jurisdiction  of  the  Court, 
the  substance  of  the  plaintiff's  bill  appeared,  &c.;  whereto 
the  counsel  for  the  defendant  Alexander  Crombie  alleged 
that  he  by  his  answer  said,  &c. ;  and  the  counsel  for  the 
defendant  Patrick  Dingwall  alleged  that  he  by  his  answer 
said,  &c. ;  and  the  counsel  for  the  defendant  Arthur  Ding^- 
wall  Fordyce  alleged  that  he  by  his  answer  said,  &c. ;  Where- 
upouy  &c.,  his  Honour  doth  order  that  it  be  referred  to  the 
Master,  to  whom  this  cause  stands  referred,  to  take  an 
account  of  the  personal  estate  and  effects  of  John  Dingwall, 
the  testator,  in  the  pleadings  named,  &c.  And  it  is  ordered 
that  the  said  Master  do  approve  of  three  or  more  proper 
persons  to  be  the  trustees  of  the  said  testator'^s  real  and  per- 
sonal estate,  upon  the  trusts  of  his  will,  in  the  room  of  his 
trustees  therein  named  ;  and  it  is  ordered  that  the  defendant 
Alexander  Crombie,  at  his  request,  be  discharged  from  the 
trusts  of  the  said  will ;  and  it  is  ordered  that  he  do  convey 
and  assign  the  real  and  personal  estates  vested  in  him  to 
such  new  trustees,  such  conveyances  and  assignments  to  be 
settled  by  the  Master  in  case  the  parties  differ  about  the 
same.  And  it  is  ordered  that  the  said  defendant  Alexander 
Crombie  do  deliver  to  the  new  trustees  all  title  deeds  and 
writings  in  his  custody  or  power  relating  to  the  said  tes- 
tator^s  said  estates,  and  all  specific  articles  and  heir-looms 
in  his  possession  or  power  belonging  to  the  said  testator's 
personal  estate.  And  his  Honour  doth  declare,  under  the 
circumstances  of  the  case,  and  having  regard  to  the  pur- 
chases of  land  which  have  been  made  by  the  trustees  of  the 
said  will,  and  to  the  residuary  personal  estate  now  remain- 
ing uninvested  in  the  purchase  of  land,  that  the  trust  funds 
arising  from  the  personal  estate  ought  to  be  invested  in  the 
purchase  of  real  estates  in  England  ;  and  it  is  ordered  that 
any  of  the  parties  interested  in  this  suit,  and  also  the  new 
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trustees  of  the  w31  of  the  said  testator,  when  so  appointed      1847^8. 
as  aforesaid,  and  also  William  Gordon,  Esq.,  the  guardian  fobdtcb  «. 
of  the  plaintiff,  John  Dingwall  the  infant,  be  at  liberty,  »"»«•• 
from  time  to  time,  to  lay  proposals  before  the  said  Master 
for  investing  the  rents  and  profits  of  the  said  real  estates, 
and  the  funds  arising  therefrom,  in  the  like  purchases ;  and 
it  is  ordered,  &c.— Reg.  Lib.  A.  1832,  fol.  2939  (a). 

Dingwall  v.  Crombie,  Thursday,  24th  November,  1836, 
M.  R. — Whereas  the  plaintiff  John  Dingwall,  now  called 
John  Duff  Dingwall,  did,  on  the  2l8t  November  instant, 
prefer  his  petition  unto  the  Right  Honourable  the  Master 
of  the  Rolls,  setting  forth  as  therein  set  forth,  and  pray- 
ing, Sec.  Whereupon  all  parties  concerned  were  ordered 
to  attend  his  Lordship  on  the  matter  of  the  said  petition, 
and  counsel  for  the  petitioner  and  for  the  defendants  Doctor 
Alexander  Crombie  and  Patrick  Dingwall  this  day  attending 
accordingly — Upon  hearing  the  sidd  petition ;  the  probate 
of  the  will  of  John  Dingwall,  the  testator,  in  the  pleadings 
named,  dated  the  30th  June,  1808,  &c. ;  an  affidavit  of 
Charles  James  Jacks,  verifying  the  execution,  by  the  peti- 
tioner and  David  Robertson,  of  the  indentures  of  assign- 
ment and  re-assignment,  in  the  petition  mentioned,  dated 
respectively  15th  November,  1836,  &c. :  This  Court  doth 
order,  &c. ;  and  it  is  ordered,  that  the  residue,  &c., 
be  transferred  and  paid  to  the  petitioner  by  his  name  and 
style  of  John  Duff  Dingwall ;  and  it  is  ordered,  &c. — Reg. 
Lib.  A.  1836,  fol.  48. 

Fordyce  v.  Bridges,  Tuesday,  24th  November,  1846, 
M.  R. — His  Lordship  doth  declare,  that  the  plaintiff  is  not 
bound  by  the  decree  of  this  Court,  made  in  the  caiise  Ding- 
wall V.  Crombie,  bearing  date  the  3rd  day  of  August,  1833, 
or  the  proceedings  had  under  the  said  decree,  or  any  of 
them,  in  so  far  as  the  same  purported  to  affect  the  capital 

(a)  Th^  pleadings   recited  in  and  15297.  only  in  the  purchase 

the  decree  showed  that  the  trus-  of  lands  in   England,  and  that 

tees  had  invested  moneys  amount-  the  uninvested  residue  amounted 

ing  altogether  to  173,443/.  in  the  to  103,749/*  stock  and  money, 
purchase  of  lands  in  Scotland, 
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1847-^.  oi  the  residnaiy  personal  estate  of  John  Dingwall,  the  tesr 
FoKOTcs  V.  tator  in  the  pleadings  named  ;  and  that  no  part  of  sach 
capital  as  aforesaid  oaght  to  have  been  transferred  or  paid 
to  John  Duff  Dingwall  in  the  said  pleadings  named ;  and 
that  the  defendant  Sir  Henry  Bridges,  as  the  legal  personal 
repiesentatiye  of  John  Duff  Dingwall,  ought,  out  of  the 
assets  of  the  said  John  Duff  Dingwall,  to  restore,  bring 
back,  and  pay  so  much  of  such  capital  as  aforesaid  as  was 
transferred  or  paid  to  the  said  John  Duff  DingwaU,  toge- 
ther with  the  amount  of  the  dividends  which  would  haye 
accrued  due  from  the  30th  day  of  December,  1843,  being 
the  day  of  the  death  of  Arthur  Dingwall  Fordyce,  Hxe 
Inrother  of  the  said  plaintiff  in  the  said  pleadings  named,  or 
so  much  of  the  said  capital  as  consisted  of  stock,  if  such 
stock  had  not  been  transferred  as  aforesaid,  together  also 
with  interest  at  the  rate  of  4/.  per  cent,  per  annum,  from 
the  said  30th  day  of  December,  1843,  on  so  much  of  the 
said  capital  as  consisted  of  cash.  And  his  Lordship  doth 
declare,  that  notwithstanding  the  said  decree  and  proceed* 
ings,  and  acts  and  deeds,  the  said  capital  ought  to  be  laid 
out  in  the  purchase  of  land  in  England  or  Scotland,  ae* 
cording  to  the  directions  of  the  said  testator^s  will,  by  Uie 
trustees  to  be  duly  appointed  as  hereinafter  mentioned,  and 
that  the  plaintiff  is  entitled  to  the  amount  of  sudi  dividends 
and  interest  as  aforesaid.  And  his  Lordship  doth  declare, 
that  William  Ghirdon,  Peter  Rose,  and  James  Archibald 
Chalmer  were  not  duly  appointed  to  be  trustees  of  the  win 
of  the  said  testator,  [they  were  appointed  under  the  decree 
of  August,  1833,]  and  that  fit  and  proper  persons  ought 
now  to  be  appointed  to  be  trustees  of  the  said  testator's 
will,  in  so  for  as  the  trusts  thereof  remain  executed ;  and 
doth  order  and  decree  the  same  accordingly.  And  it  is 
ordered,  that  it  be  referred  to  the  Master  of  this  Court,  in 
rotation,  to  inquire  and  state  to  the  Court  what  part  or 
parts  of  the  capital  of  the  residuary  personal  estate  of  the 
said  testator  John  Dingwall  was,  or  were  transferred  or 
paid  to  the  said  John  Duff  Dingwall,  and  how  much  and 
what  part  thereof  consisted  of  stock,  and  how  much  and 
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what  part  thereof  consisted  of  cash,  and  what  is  the  amoiint  1847--8. 
of  the  dividends  which  would  have  accrued  due,  from  and  fordtci  v. 
since  the  said  SOth  day  of  December,  1843,  on  so  nmch  ^KiDom 
thereof  as  conskted  of  stock,  if  sudi  stock  had  not  been 
transferred,  and  to  compute  interest  at  the  rate  of  42.  per 
cent,  per  annum,  from  and  since  the  said  SOth  day  of  De- 
cember, 1843,  on  so  much  th^eof  as  consisted  of  cash ; 
and  forasmuch  as  there  is  not  any  person  now  entitled  to 
nominate  and  appoint  trustees  of  the  said  testator^s  will, 
under  the  power  therein  contained,  by  reason  of  the  real 
estates  thereby  devised  having  been  disentailed  and  con- 
veyed :  It  is  ordered  that  it  be  referred  to  the  said  Master 
to  appoint  three  fit  and  proper  persons  to  be  trustees  of  the 
said  will  of  the  said  testator  John  Dingwall,  in  the  place 
and  stead  of  James  Chalmer,  Alexander  Crombie,  and 
George  Burley,  in  the  said  pleadings  respectively  named 
[they  were  the  original  trustees,  of  whom  Alexander 
Crombie  was  the  survivor,  the  defendant  A.  Crombie  being 
bis  executor.]— Reg.  Lib.  A.  1846,  foK  1258. 

Mr.  Sttiart,  Mr.  Bethel^  Mr.  PvrvU,  Mr.  Ruuell,  Mr. 
Bovpellj  Mr.  James  Parker^  Mr.  RoU^  Mr.  Sidebattam, 
Mr.  Stevens,  Mr.  Anderson^  and  Mr.  Forbes  were  the 
counsel  engaged.  ^g^g^ 

The  judgment  of  the  Lord  Chancellor  was  in  writing.         ^    Feb.  12.    ^ 
The  Lord  Chancellor. — ^This  is  a  case  of,  I  believe.  Entail,  accord- 
perfect  novelty,  and  certainly  one  of  great  difficulty.    By  scotiandro? 
a  regular  entail,  according  to  the  law  of   Scotland  of  certam  Scotch 
7th  of  September,  1807,  certain  Scotch  estates  of  John 
Dingwall  were  entailed  in  favour  of  John  Dingwall,  and       ' 
the  heirs  of  his  body,  whom  failing,  to  the  heirs  male  of 
the  body  of  the  deceased  William  Dingwall,  whom  failing, 
to  the  heirs  male  of  the  body  of  the  deceased  John  Ding- 
wall, of  Rannieston,   whom  failing,  to  the  heirs  of  the 
body  of  Catherine  Stewart,  which  entail  was  afterwards 
varied  by  excluding  Arthur  Dingwall,   one  of  the  heirs 
male  of  the  body  of  William  Dingwall,  deceased,  and 
the  heirs  male  of  his  body.     John  Dinirwall,  the  authcw  WiU,  devising 

•^  °  estates  in  Eng- 

of  this  entail,  by  his  will  dated  13th  of  June,   1808,  land  in  tail. 
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in  1833  the 
gnndfkther  of 
the  plaintiflT, 
upon  the  death 
of  the  tenant  in 
tail  in  posses- 
sion without 
issue  male, 
would  hare 
stood  next  in 
the  entaJL 

Power  to  three 
trustees  to  laj 
out  residue  in 
purchase  of 
estates  in  Eng- 
land or  Scot- 
land. 


devised  estates  in  England  to  three  trnstees  to  the  nae 
of  John  Dingwall,  the  institute  in  the  entail  (a),  for  life, 
remainder  to  his  first  and  other  sons  in  tail  male,  re- 
mainder to  the  use  of  Arthur  Dingwall  Fordyce  the 
plaintiff  8  grandfather  for  life,  remainder  to  his  first  and 
other  sons  in  tail  male  with  other  limitations  over.  The 
testator  died  in  1812,  and  John  Dingwall,  the  institute 
under  the  entail  and  first  tenant  for  life  under  the  will, 
possessed  both  the  Scotch  and  English  estates  up  to  hu 
death  in  1833,  when  his  only  son  John  Duff  Dingwall 
succeeded  to  both,  being  tenant  in  tail  of  the  English 
estates.  He  was  under  twenty-one ;  and  under  the 
entail,  upon  his  death  without  issue  male,  Arthur  Ding- 
wall Fordyce,  who  had  three  grandsons  of  whom  the 
plaintiff  in  this  suit  was  one,  would  have  stood  next 
in  the  entail.  The  testator  by  his  will  gave  the  residue 
of  his  personal  estate  to  his  three  trustees,  their  executors, 
administratoTS,  and  assigns  upon  trust,  that  they  and  the 
survivors  and  survivor  of  them,  and  the  executors,  ad- 
ministrators, and  assigns  of  such  survivor  should  con- 
vert the  same  into  money,  and  lay  out  the  residue  in 
the  purchase  of  estates  in  England  or  Scotland,  and 
settle  such  of  the  estates  as  should  be  in  England  to 
the  same  uses  as  the  lands  devised,  and  such  of  the  said 
estates  as  should  be  in  Scotland  in  the  same  manner  as 
the  lands  in  the  Scotch  entail  were  settled :  and  that 
until  proper  purchases  should  be  found,  the  money  should 
be  invested  in  the  public  funds,  and  the  income  paid 
to  the  person  who  would  be  entitled  to  the.  rents  and 
profits  of  the  English  estates  when  purchased.     It  ap- 


(a)  "  Wherever  the  succession 
to  property  is  not  left  to  the 
operation  of  the  law,  but  is  con* 
tained  in  the  deed  of  settlement^ 
one  heir  being  substituted  to 
another,  the  estate  is  said  to  be 
entailed,  and  the  heir  may  be 
termed  heir  of  entail,  or  tailzie, 
llie  person  upon  whom  the  estate 


is  first  settled  is  the  institute,  and 
the  rest  are  heirs  of  entail  or  sub- 
stitutes. If  the  maker  of  the 
entail  settles  the  estate  first  upon 
himself,  he  is  the  institute." — 
Sandford,  on  the  History  and 
Law  of  Entails  in  Scotland,  page 
43,  2nd  edition.  Edinburgh, 
1842. 
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pears  that  a  very  large  sum,   part  of  this  residue,  was      1847—8. 

invested  by  the  trustees  in  the  purchase  of  lands  in  Scot-  fordyce  v. 

land.    In  the  year  1833,  when  John  Duff  DingwalFs  title  B*^^^*"- 

accrued,  all  the  trustees  were  dead ;  and  Alexander  Crom-  part  of  t^re- 

bie,  the  executor  of  the  survivor  of  them,  declined  to  act  ^^"^g"'^"^^ 

in  the  trusts ;  and  there  being,  beyond  what  had  been  so  of  lands  in 

invested  in  the  purchase  of  lands  in  Scotland,  a  large  ,  1333  luth 

residue  of  the  personal  estate  uninvested,  a  bill  was  filed  trustees  were 

in  the  name  of  the  infant,  John  Duff  Dingwall,  for  securing  executor  of  the 

the  personal  estate,  for  inquiries  as  to  propriety  of  the  J^^^^^^^ 

purchases  of  the  estates  in  Scotland,  and  for  the  invest-  to  act  in  the 

ment  of  the  residue  in  the  purchase  of  estates  in  England,  jg^^  bdi  filed 

and  for  the  appointment  of  new  trustees,  and  of  a  guardian  in  the  name  of 

for  the  plaintiff.     The  bill  of  1833  made  several  persons  in  taU  in^pm- 

parties,  who  were  interested  in  the  Scotch  entail,  but  not  ^^^^\^JJ!^ 
*  '  curing  tne  per- 

including  the  present  plaintiff,  and  alleged  that  they  were  fonai  estate,  for 

out  of  the  jurisdiction:   and  the  bill  in  the  present  suit  the  propriety  of 

alleges   that   Arthur   Dingwall    Fordyce,   the    plaintiffs  onKtS^ 

grandfather,  and  Patrick  Dingwall  alone,  of  the  parties  in  Scotland, 
.  .  ,    .        ,        o.     .   ,         .   .,  J    X      .1    f       .      for  the  invest- 

mterested  m  the   Scotch  entail,  appeared  to   that  suit,  ment  of  the 

and  that  Arthur  Dingwall  Fordyce,  appeared  gratis,  and  "^^^^^^ 

that  his  answer  was  put  in  without   oath  or  signature :  estates  in  Eng- 

,  land,  and  for 

but  I  do  not  find  any  proof  that  the  parties  alleged  to  the  appoint-  . 

be  out  of  the  jurisdiction  were,  in  fact,  amenable  to  the  trustee,  wi5  of 

process  of  this  Court.     The   contrary,  indeed,  must   be  fJ^*^^/^'^ 

assumed  to  be  proved,  the   decree  of  August,  1833,  re-  The  bm  does 

citinfiT  that  all  these  defendants  were  out  of  the  juris-  not  make  plain- 
°  ,  .  tiff  a  party. 

diction.      These  are  the  circumstances  which  raise  the  Decree,  August* 

first  question  upon  this  appeal,  viz.,  how  far  this  suit  3^^*    See  ex- 
*  *  rt»      t      1  tract  from  this 

was  binding  upon  the  plaintiff,  who  had  certainly  a  very  decree,  printed 

important  interest  in  the  matter  of  this  suit,   but  who  ^g.'^*^      ' 
was  not  a  party  to  it,  and  who,  claiming  under  the  entail,  Pkintiff  claim- 
does  not  derive  title  through  any  one  who  was  a  party  entaO^doLnot 
to  the  suit;  but  Arthur  Dingwall  Fordyce,  the  plamtiff's  f^^^^'^^ny 
grandfather,  and  the  first  heir  of  entail  after  the  plaintiff  one  who  was  a 
in  the  suit  of  1833,  and  Patrick  Dingwall,  were  parties  suit, 
to  it.     Two  questions  arise — first,  how  far  and  in  what 
cases  the  heirs  of  a  Scotch  entail  are  necessary  parties 
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to  a  suit  in  this  Court  touching  matters  in  whidi  they  are 
interested  as  such  heirs  of  entail ;  and,  secondly,  how  far 
the  suit  can  be  available  in  their  abs^ice  upon  proof  of 
their  being  out  of  the  jurisdiction.  As  to  the  first,  no 
suit  could  proceed  if  they  are  all,  in  all  cases,  necessary 
parties,  not  only  on  account  of  their  number,  bat  because 
future  heirs  of  entail,  coming  into  esse,  their  claim  not 
being  through  any  persons  parties  to  the  suit,  would  not 
be  bound  by  any  prooeedis^  in  it.  And  this  makes  it 
useless  to  consider  the  second  question,  becanae,  as  you 
cannot  have  in  any  shi^e  before  the  Court  all  the  heirs 
of  entail  whom  you  seek  to  bind,  it  wodd  be  idle  to  prove 
that  some  are  out  of  the  jurisdiction.  When  it  EJhall 
become  necessary  to  decide  this  point,  some  rule  must  be 
laid  down  for  which  there  is  no  precedent,  but  which  is 
necessary,  to  avoid  a  failure  of  justice  in  this  Court,  from 
the  peculiar  nature  of  the  interests  under  a  Scotch  entail  (a). 


(a)  There  is  a  case,  well  known 
to  those  who  have  had  occasion 
to  look  mto  the  law  of  Scotch  en- 
tails, in  which  the  Court  of  Ses- 
sion found  that  a  person,  who  was 
so  far  removed  as  to  be  the 
twenty-fifth  substitute  in  the  en- 
tail, was  entitled  to  bring  a  decla^ 
rator  of  irritancy  against  the  heir 
in  possession,  although  none  of 
the  prior  substitutes  would  do  so; 
Dundas  against  Murray^  39  Nov., 
1774,  Decisions  of  the  Court  of 
Session,  from  1772  to  1774,  Fa- 
culty Collection,  vol.  vi.  page  369« 
No.  141;  and  Morison's  Diet. 
16430,  No.  48.  [The  student  will 
find  some  account  of  both  these 
works  in  a  subsequent  page.] 

The  foundation  of  the  present 
system  of  entails  in  Scotland  is 
an  Act  of  the  Scotch  Parliament, 
A.n.  1685,  cap.  22,  (according  to 
the  Record  Commission  Edition, 
cap.  26).  By  that  Act,  entitled 
an  Act  concerning  Taikaes,  it  is 


enacted  that  "It  shall  he  lawfoll 
to  His  Majestie's  suhjects  to 
taihde  thdr  lands  and  estates,  and 
to  suhstitnte  aires  [heirs]  in  their 
tulzies  with  such  provisions  and 
conditions  as  they  shall  think  fitt, 
and  to  afiect  the  said  tailzies  wHh 
irritant  and  resolutive  dausea, 
wherby  it  shall  not  be  lawfull  to 
the  airs  of  tailzie  to  sell,  annalzle 
or  dispone  the  saids  lands  or 
any  part  thero^  or  contract  ddit 
or  doe  any  other  deed  whereby  ^ 
samen  may  be  apprized,  adjudged, 
or  evicted  from  the  others  sub- 
stitute in  the  tailzie,  or  the  suc- 
cession fifrustrat  or  intermpted, 
declaring  all  such  deeds  to  be  in 
themselves  null  and  void,  and 
that  the  next  air  of  tailzie  may 
inunediately,  upon  the  contraven- 
tion, pursue  dedaraton  thero^ 
and  serve  himself  air  to  him  who 
died  last  infeft  in  the  fee,  and  did 
not  contraveen  without  necessity 
any  ways  to  represent  the  oontn- 
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I  do  not  find  any  allegation  or  proof  that  anj  fraod  was      1847—8. 

intended  or  practised  in  the  arrangement  of  the  parties  Fobdtcs  e. 

for  the  purpose  of  keeping  from  the  view  of  the  Court  ^*"°®"*- 

the  real  question  between  the  parties  interested  in  the 

Scotch  ^itail  and  the  English  settled  estates:   but  the 

decree  under  consideration  declares  that  the  plaintiff  is 

not  bound  by  the  proceedings  in  the  suit  of  1833 ;  and 

I   do  not  think  it  possible  to  dispute  that  proposition, 

because,  if  the  plaintiff  be  right  in  any  part  of  the  claim 

he  makes,  he  had,  at  the  time  of  the  decree  of  1833,  a 

direct  interest  in  the  subject  of  that  suit  in  his  own  right, 

thou^  not  in  possession.     I  therefore  proceed  to  consider 

the  decree  appealed  from,  upon  its  merits ;  for,  though  the 

plaintiff  be  not  bound  by  the  proceedings  in  the  former 

suit,  he  cannot  haye  a  decree  in  Uiis  suit,  unless  he  can 

shew  that  he  was  injured  by  the  former  decree,  or  has 

interests  inconsistent  with  its  directions.     Upon  ihe  merits, 

the  complaint  against  the  decree  of  1833  is,   that  the  Thecomi^Auit 

4>Iaintiff  in  that  suit,  John  Duff  Dingwall,  being,  in  point  ^1^ iS33ii 

of  enjoyment,  only  tenant  for  life  of  the  Scotch  estates,  ^^^^^^ 

and  tenant  in  tafl  oi  the  English  estates,  procured  that  being,  in  point 

of  enjoyment, 

Teener."— Sec  Acte  of  Parliament  special  words  of  the  statute.  Sf  ^J^^^  ^" 

of  Scotland.   Record  Commismon         An  act  baa  just  (14tli  August,  s^tch  estates 

Edition,  vol.  viiL  page  477*  1848,)  received  the  royal  assent,  and  tenant  in 

The  student  will  find  an  expla-  11  &  12  Vict,  c  36.— An  Act  for  ^^  ^^  t^e  Eng- 

nationofthe  terms ''irritant" and  the  Amendment  of  the  Law  of  procuied  that 

••re8olutiTe''clau8C8,  pagellS  of  Entail  in  Scotland— which  will  decree  without 

Mr.  Stndford's  work,  quoted  in  graduaUy    remove    the    serious  due  regard  to 

the  last  note.  evils,  both  to  heirs  of  entatt  and  J^c  ^ct*L^ 

to  the  community  at  large,  with  terested  in  the 

which,  as  the  preamble  of  the  Act   Scotch  estates, 

Mr.  Sandfbrd,  page  3d,  after  states,  the  law  of  entail  in  Scot.  ofVbtd^^ 

referring  to  the  mode  in  which  land  has  been  found  to  be  at-  absolute  inter- 

conveyances  in  tail  were  eluded  in  tended.   The  notes  in  the  margin  est  in  the  un- 

England,  adds  that  in  Scotland,  of  the  first  three  clauses  of  the  o^thf^^teto^s 

although   the  judges  were   im«  Act  will  give  an   idea   of  the  personalty. 

pressed   with    an   unfavourable  change,  which  it  must  eventually 

idea  of  their  nature,  and  foresaw  produce.     Heu-  bom  after  the 

their   probable   efe!t  upon  the  date  of  any  future  entail  may  dis- 

agricnltural  and  commercial  im-  entail  the  estate;   bom  befcnre, 

provement  of  the  country,  they  may  do  to  with  consent  of  heir 

could  not  evade  or  overturn  the  next  in  succession,  being  heir  ap« 
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Order  upon 
such  pUdDtiiTs 
petitioDi  after 
he  had  attained 
twenty-one,  for 
the  payment  to 
him  of  such  re- 
sidue as  tenant 
in  tail  of  the 
fund.    See  ex- 
tract from  this 
Order,  dated 
November, 
1836,  printed 
ante,  page  329. 


The  three  trus- 
tees being  dead, 
and  the  exe- 
cutor of  the 
surrivor  declin- 
ing to  act,  was, 
at  his  own  re- 
quest, dis- 
charged by  the 
decree  from  the 
trusts  of  the 
will,  and  a  re- 
ference was 
made  to  the 
Master  to  ap- 
point new  trus- 
tees.   See  the 
extract  frt>m 
the  decree, 
printed  ante, 
page  328. 

Terms  of  the 
power  in  the 
will  for  the  ap- 
pointment of 
new  trustees. 
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decree  without  due  regard  to  the  interests  of  the  parties 
interested  in  the  Scotch  estates,  for  the  purpose  of  obtain- 
ing an  absolute  interest  in  the  uninvested  residue  of  the 
testator^s  personalty,  and  which  was  carried  into  efiRBct  by 
the  order  upon  his  petition,  after  he  had  attained  twenty- 
one,  by  payment  to  him  of  such  residue  as  tenant  in  tail  of 
the  fund.  By  the  will,  a  discretion  was  given  to  the  three 
trustees,  their  executors,  administrators,  and  as»gns,  to 
lay  out  the  fund  in  the  purchase  of  land  in  Scotland, 
to  be  settled  as  the  entailed  Scotch  estates,  or  of  lands 
in  England,  to  be  settled  as  the  English  estates  under 
the  will ;  but,  until  proper  purchases  could  be  found,  the 
income  of  the  fund  was  to  be  paid  to  the  person  entitled  to 
the  rents  of  the  English  estates.  In  1833  the  three  trus- 
tees were  dead.  Alexander  Crombie  was  the  executor  of 
the  survivor,  but  he  declined  to  act,  and  by  the  decree  of 
3rd  of  August,  1833,  he  was,  at  his  own  request,  dis- 
charged from  the  trusts  of  the  will,  and  a  reference  was 
made  to  the  Master  to  appoint  new  trustees.  The  import- 
ant question  is,  whether  at  this  time  the  discretionaiy  power 
of  choosing  estates  in  England  and  Scotland,  for  investing 
the  residue  of  the  personal  estate,  remained.  It  certainly 
had  determined,  unless  a  new  trustee  could  have  been  ap- 
pointed within  the  terms  of  the  power  for  that  purpose  ia 
the  will.  That  power,  in  the  event,  which  had  happened, 
of  the  death  of  the  trustees,  and  the  refusal  to  act  by  the 
executor  of  the  survivor,  was  given  to  the  person  entitled 
to  the  rents  of  the  devised  estates,  and  in  case  of  the 
minority  of  such  person  it  was  given  to  the  guardians  of 
such  person,  and  it  was  declared  that  the  person  so  ap- 
pointed should  have  the  same  powers  and  capacities  as 
the  trustee  in  whose  room  he  should  be  substituted  (a). 


parent  under  the  entail.  Heir  in 
poasesBion  under  an  existing  en- 
tail, bom  after  let  August,  1848, 
may  disentail;  bom  before  that 
date,  may  do  so  with  consent  of 
heir  next  in  succession,  being 
heir    apparent,   bom   after    1st 


August,  1848.  H^r  of  entail 
under  an  existing  entail  may 
disentail  with  certain  consents. 

(o)  The  Master  of  the  Rolls,  in 
his  judgment,  10  Beav.  110,  has 
stated  the  power  to  appoint  new 
trustees  verbatim. 
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At  the  time  the  bill  of  1833  was  filed,  the  plaintiff,  John  1847-8.  ^ 

Dingwall,  had  no  guardian;   but  pending  the  suit,   and  Fordyceo. 

before  the  decree,  William  Gordon,  his  grandfather  and  S*'''^*^- 

next  friend,  was  appointed  his  guardian  by  the  Court  in  when  the  bin 

the  usual  manner,  and  as  such  and  as  next  friend  he  was  fiij^^fhcTiifant 

a  party  to  the  decree  by  which  it  was  referred  to  the  plaintiff  had  no 

« -.  ,  -    guardian ;  but 

Master  to  appoint  trustees  in  the  room  of  the  deceased  pending  the 
trustees.      If,  therefore,  WiUiam  Gordon  could  be  con-  J^ei^e^or! 

sidered  as  a  guardian  within  the  meaning  of  that  term  don,  the  next 

,  ,  ,  friend,  was  ap- 

as  used  m  the  clause  of  the  will  which  created  the  power^  pointed  guar- 

and  could  therefore  have  appointed  new  trustees  under  court^sec^ex- 
it,  the  decree  shows  that  he  declined  to  exercise  that  tract  from  Or- 

der  of  July, 
power;   and  it  cannot  be  supposed  that  he  would  have  1833, printed, 

exercised  any  such  power,   because    at    that    time    the  Jt^daa^ch, 

affiurs  were  in  a  state  most  favourable  to  the  infant,  who  f^^  "  ?<«* 

friend,  he  was  a 

was  entitled  to  the  income  of  the  fund  until  a  proper  party  to  the  de- 
purchase  could  be  found,  and  whose  permanent  interest  uwu referred 

in  these  funds  could  only  be  defeated  by  the  exercise  to  the  Master 

•^  ■'  ^  to  appoint  trus- 

of  the  discretionary  power  by  purchasing  lands  in  Scot-  tees  in  the  room 

land,  which  power,  if  not  already  absolutely  gone,  could  trustees. 

only  be  revived  by  the  appointment  of  new  trustees  by  If  Gordon  could 

himself.     The  result  however  was,  that  at  that  time  there  „  ^  guardian 

was  not  any  person  capable  of  exercising  that  discretion,  ^^j^^^Qf^jj^t 

and  the  necessity  of  appointing  trustees  for  the  protection  term,  as  used 

of  the  property  was  pressing.     The  Court,  therefore,  as  a  the  wiu  creating 

matter  of  course,  took  upon  itself  the  duty  of  appointing  ^uidttSefore 

trustees ;    and   this   brings   the    case  to   the  important  have  appointed 

question — what  effect  had  this  state  of  circumstances  upon  under  it,  the 

the  title  and  interests  of  the  parties  respectively  m  the  f^J^e^^^ed 

Scotch  and  English  estates  ?    The  Master  of  the  Rolls,  to  exerdsc  that 

from  the  note  of  his  judgment,  appears  to  have  thought,  j^  ^^jj^^^  ^ 

"that  in  1833  new  trustees  might  have  been  appointed  supposed  that 

111    Gordon  would 

with  the  sanction  of  the  Court,   who  would  have  had  have  exercised 

the  same  discretionary  power  as  those  appointed  by  the  »ny»uciipo'^«'- 

will — that  the  Court  ought  not  itself  to  have  exercised  a  matter  of 

the  power,   but  only  to  have  taken   care  that  persons  u^^^jt^'Jhe 

to  whom  the  testator  intended  to  give  such  discretion  dutyofappoint- 

ing  trustees. 
VOL.  II.  Z 


338 


REPORTS  IN  CHANCERY, 


1847—8.      were  duly  appointed,  and  that  Buch  discretion 


duly 


FORDTCB  0. 

Bridges. 


exercised  (a).'"      My  great  difficulty  is  to  nnderstaiid  in 


(a)  The  judgment  of  the  Mas- 
ter of  the  RoUb  is,  as  has  been  al- 
ready mentioned,  now  in  print, 
lOBeav.  107— 121.  The  ensuing 
are  the  passages  relating  to  the 
appointment  of  new  trustees  and 
the  discretionary  power.  *'The 
testator  had  given  a  discretionary 
power  to  his  trustees,  and  had 
provided  for  the  appointment  of 
new  trustees  in  a  particular  man- 
ner. The  trustees  appointed  by 
the  testator  were  dead,  and  the 
representative  of  the  survivor  de- 
clining to  act,  desired  to  be  dis- 
charged. Having  given  the  tes- 
tator's will  my  best  consideration, 
it  appears  to  me,  that,  with  the 
sanction  of  the  Court,  new  trus- 
tees might  have  been  duly  ap- 
pointed, and  that  new  trustees 
would  have  had  the  same  discre- 
tionary power  which  was  given 
to  the  original  trustees  appointed 
by  the  testator  lumself ;  and  fur- 
ther, that  such  a  discretionary 
power  as  is  given  by  this  will,  is 
not  a  power  which  the  Court,  in 
the  absence  or  without  the  as- 
sistance of  trustees,  ought  to  take 
upon  itself  to  exercise.  I  am  in- 
clined to  think,  that  (except  by 
taking  care  that  the  persons  whom 
the  testator  intended  to  give  the 
discretion  are  duly  appointed, 
and  that  what  is  done  is  done 
upon  that  discretion  feirly  exer- 
cised,) the  Court  ought  not  to  in- 
terfere at  all.  The  Court  itself 
has  no  means  of  ascertaining,  in 
such  a  case,  whether  it  is  more 
or  less  in  accordance  with  the 
will  of  the  settlor,  or  with  the 


interest  of  the  parties  entitled 
under  his  dispoaitionBip  that  the 
discretion  should  be  exercieed 
in  favour  of  English  or  Scotch 
estates.  The  discretion  cannot  be 
subject  to  a  rule  of  eqmlitjr  or 
proportion,  of  any  sort,  between 
the  estates.  There  teems  to  be 
no  tangible  principle  upon  which 
the  exercise  of  such  a  discretion, 
in  one  way  or  other,  can  be  jus- 
tified or  impogned.  The  testator 
has  given  the  discretion  to  pri- 
vate hands,  appointed  by  himself, 
or  according  to  his  own  mle^ 
and  it  seems  more  fit  lor  the 
Court  to  leave  it  in  those  hands. 

•  •  ♦  The  only  person  who  had 
any  legal  authority  to  act  as 
trustee  was  dischaiiged,  and  new 
trustees  were  ordered  to  be  ap- 
pointed; but  no  provision  was 
made  for  their  bemg  appointed  in 
the  manner  directed  by  the  will, 
and  notwithstanding  tiie  direo- 
tions  given,  the  Court  itself,  in 
the  absence  of  any  trustee,  took 
upon  itself  to  exercise  the  discre- 
tion which  the  testator  intended 
to  be  exercised  by  tiie  trostees. 

*  *  Declare  that  the  trustees,  i^ 
pointed  in  pursuance  and  under 
the  directions  of  the  said  decree^ 
were  erroneously  appointed;  and 
that  new  trustees  ought  to  be 
now  appointed  in  tiie  manner  di- 
rected by  the  said  will;  and  refer 
it  to  the  Master  to  approve  of  trus- 
tees to  be  appointed  by  the  plain- 
tiff, as  the  person  now  entitled 
to  the  actual  possession,  or  to  the 
actual  receipt  of  the  rents  of  tbe 
estates  devised  by  the  said  wilL" 
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what  manner  and  by  what  means  the  Court  could  hare      1647—8. 
appointed,  or  procured  the  appointment  of,  trustees,  who  Fo»dyc«  v. 
would  have  been  authorized  to  exercise  the  discretionary  Bwdoks. 
power  given  by  the  will  to  the  original  trustees.      If  If  Gordon  had 
William  Gordon  had  the  power  to  appoint  such  trustees,  arodnTncw 
the  Court  had  no  means  of  compelling  him  to  exercise  it,  ciSSthid m 
and  by  so  doing  to  prejudice  the  interests  of  his  ward,  means  of  com- 
Any  trustees  appointed  must  have  been  appointed  by  the  exercise  it,  and 
Court,  and  that  such  trustees  could  not  exercise  the  discre-  Jjej^a^^^e*^ 
tionary  power  is,  I  conceive,  well  settled ;  Attorney- OenercU  mtewsu  of  his 
V.  DcyUyia),  CoU  v.  Wadeijb),  Walker  v.  Wdlheric),  ""^ 
ud  Pemiy  v.  Twmer  (d),  lately  decided  by  myself,  and 
the  eases  I  then  referred  to.     I  observe  that  the  Master 
of  the  Rolls  seems  to  have  intended  to  adopt  the  same  plan 
in  his  decree  in  this  cause ;  for,  by  the  note  of  his  judg- 
ment, he  says  that  he  proposed  to  declare  that  the  trustees 
appointed  in  1838  were  not  duly  appointed,  and  to  refer  it 
to  the  Master  to  approve  of  trustees  to  be  appointed  by 
the  plaintiff  as  the  person  then  entitled  to  the  actual  pos- 
session or  to  the  actual  receipt  of  the  rents  of  the  estates 
devised  by  the  will;  but  the  decree  as  drawn  up,  after 
reciting  that  there  was  not  any  person  entitled  to  nominate 
and  i^point  trustees  of  the  testator^s  wiU  under  the  power 
therein  contained,  by  reason  of  the  real  estates  thereby 
devised  having  been  disentailed  and  conveyed,  referred  it 
to  the  Master  in  the  usual  manner  to  i^point  three  new 
trustees  in  the  place  of  the  three  named  in  the  will :  and 
yet  it  declares  that  the  residue  of  the  personal  estate  ought 
to  be  laid  out  in  the  purchase  of  land  in  England  or  Scot- 
land, according  to  the  directions  of  the  testator's  will,  by 
the  trustees  so  to  be  appointed,  which  would  give  to  the 
trustees  so  to  be  appointed  by  the  Court  the  same  dis- 
cretionary power  which  was  given  to  the  trustees  by  the 
will,  contrary,  as   I   conceive,   to  the  authorities  above 

(a)  4  Vin.  Abr.  485.  (rf)  January,  1848.     Reported 

(fi)  16  Vee.  44, 47.  in  a  subsequent  part  of  the  pre- 

(c)  5  Madd.  424.  sent  work. 

z2 
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^  1847—8.      referred  to — a  result  and  inconsistency  not  arising  from 

FoRDTCE  V.       any  thing  the  Master  of  the  Rolls  said  or  intended,  as  his 

RIDOE8.  decision  was  founded  upon  the  supposition  that  the  power 

An  incon-  .  «i         i         .«  .n       «    *    • 

sistency,  arising  to  appoint  new  trustees  under  the  will  was  still  subsHsting, 
thhigM^R^Mdd  ^^^  ^^^^  ^^  alteration  in  the  decree,  when  it  was  found 
or  intended,  but  that  this  power  was  gone,  appointing  new  trustees  by  the 
lion  in  the  de.    Court,  but  leaving  standing  the  declaration  as  to  the 
came^Tc**      exercise  of  the  discretionary  power,  which,  though  con- 
drawn  up.         sistent  with  the  appointment  of  trustees,  as  intended  by 
the  Master  of  the  Rolls,  is  totally  inconsistent  with  the 
appointment  of  trustees  by  the  Court  as  directed  by  the 
decree.     It  is  therefore  impossible  that  this  decree  should 
stand,  but  it  remains  to  be  considered  what,  under  all 
these  circumstances,  are  the  rights  of  the  parties,  and 
what  were  those  rights  in  1833.     It  is  admitted  by  this 
decree  that  the  discretionary  power  is  gone ;  and  it  was, 

I  think,  equally  incapable  of  being  exercised  in  1833.     At 

oee  tne  note 

to  the  extract     that  period  the  Court  found  that  the  trustees  had  pre- 
cre™of  Au^,   viously  exercised  it  to  the  amount  of  173,443/.  by  investing 

1833,  printed,    that  sum  in  the  purchase  of  lands  in  Scotland,  and  1529/. 

ante,  page  329.  .  ^  ,  ^ 

only  in  the  purchase  of  lands  in  England,  and  that  the  un- 
invested residue  amounted  to  103,749/.  stock  and  money  ; 
and  having  regard  to  the  investment  in  Scotland,  declared 
that  the  uninvested  residue  ought  to  be  laid  out  in  the 
purchase  of  lands  in  England.  Assuming  that  this  decree 
was  not  binding  upon  the  plaintiff  in  the  present  suit, 
what,  independently  of  that  decree,  were  his  rights  to  this 
uninvested  residue !  The  bill  prays  for  repayment  of  the 
whole  of  this  uninvested  residue,  and  an  account  of  the 
dividends  and  interest  from  December,  1843,  when  the 
plaintiff^s  title  to  the  entailed  estate  in  Scotland  accrued ;  I 

and  the  decree  directs  repayment  of  the  whole,  and  declares  I 

that  no  part  of  it  ought  to  have  been  paid  or  transferred  to 
John  Duff  Dingwall,  and  that  the  plaintiff  in  this  suit  is 
entitled  to  such  dividends  and  interest  which  have  accrued 
since  December,  1843 ;  and  yet  it  declares  that  the  capital 
ought  to  be  invested  in  the  purchase  of  lands  in  Scotland 
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or  England.    John  Duflf  Dingwall  was  tenant  in  tail  of  the       1847—8. 

En^ish  settled  estates:   he  was  therefore  absolutely  en-  fo&dtcb9. 

titled  to  so  much  of  this  uninvested  residue  as  ought  to  ^"°®"*** 
have  been  invested  in  the  purchase  of  lands  in  England, 

and  by  the  deed  of  15th  November,  1836,  he  assigned  all  Sec  extract 

;  '  '  °  from  Order  of 

such  fund,  and  afterwards  obtained  the  order  for  payment.  November, 
The  extent  of  this  decree  may  be  attributed  to  the  im-  antc/p^*32*9. 
pression  upon  the  mmd  of  the  Master  of  the  Rolls,  ^^  that 
the  plaintiff  in  this  suit  was  entitled  to  the  actual  pos- 
seaaicm,  and  to  the  actual  receipt  of  the  rents  of  the 
estates  devised  by  the  will''  (a).  •  The  decree,  to  this  ex- 
tent cannot  stand,  with  the  alteration  introduced  into  the 
decree  as  drawn  up;  but  the  question  remains,  whether 
the  plaintiff  has  any  title  to  have  any  part  of  this  unin- 
vested residue  applied  to  the  purchase  of  lands  in  Scotland. 
Assuming,  as  I  do,  that  the  discretionary  power  had  ceased 
to  exist  before  the  decree  of  1833,  what  interests  had  the 
plaintiff,  or  any  other  heir  of  entail  of  the  Scotch  estates 
in  this  uninvested  residue  ?  Where  there  is  a  discretionary 
power  of  distribution,  which  cannot  be  exercised,  this  Court 
does  not  assume  the  exercise  of  the  discretion,  but  dis- 
tributes the  fund  equally  amongst  all  the  objects  of  the 
power.  I  have  so  recently  had  occasion  to  refer  to  this 
rqle,  and  particularly  in  Penny  v.  Turner  (Jb)^  that  I  only 
refer  to  the  result  of  the  cases  then  quoted.  It  is  true, 
that  in  all  those  cases  the  discretion  was  in  selecting  the 
objects  to  take,  and  in  this  case  the  discretion  is  in  select- 
ing the  natiure  and  character  of  the  estates  to  be  pur- 
chased ;  but  the  effect  and  result  is  the  same  in  both, 
different  persons  being  interested  in  the  different  estates. 
The  selecting  of  one  estate  in  preference  to  another  is,  in 
its  effect,  the  selecting  of  that  class  who  are  interested  in 
the  estate  selected,  in  preference  to  the  class  interested  in 
the  estate  rejected :  in  both  the  discretion  was  intended  to 

(a)  See  the  last  lines  in  the  ex-      page  338,  in  the  note, 
tract  from  the  judgment  of  the         {h)  See  the  note,  page  339. 
Matter  of  the  Rolls,  printed,  ante> 


342 


REPORTS  IN  CHANCERY, 


1847—8. 

Founrcx  v. 
Bridgbs. 


be  exercised  by  the  trnstees  af^inted ;  in  neither,  upon 
the  failore  of  the  exercise  of  that  power,  wiD  the  Coort 
assume  the  discretion,  but  in  both  it  will  divide  the  fond 
equally  amongst  the  parties,  the  objects  of  the  powers. 
The  decree  of  1833  does  not  follow  this  rule,  but  gives  the 
whole  fimd  to  the  parties  interested  in  the  En^ish  estates^ 
because  a  larger  part  of  the  residue  had  before  been  in- 
vested by  the  trustees  for  the  benefit  of  the  parties  in- 
terested in  the  Scotch  entailed  estates.  I  regret  that  I 
cannot  find  any  principle  to  support  this  application  of  the 
fund,  as  it  would  be  an  approximation  to  equality  between 
the  parties ;  but  the  equality  adopted  by  the  Court  is 
confined  to  the  unappointed  fund.  It  is  acting  upon  the 
general  intent,  as  to  such  fund,  to  benefit  the  difierent 
classes,  the  particular  object  of  a  selection  from  amongst 
them  being  defeated  by  the  non-execution  of  the  power. 
This  is  precisely  what  occurred  in  Maddison  v.  Andrew  {a)y 
when,  there  having  been  a  valid  but  unequal  appointment 
of  part  of  the  fund,  and  an  invalid  appointment  of  another 
part,  Lord  Hardwicke  held  that  the  unappointed  fund 
should  be  equally  divided  amongst  the  objects  of  the 
appointment,  without  regard  to  the  share  they  had  received 
from  the  valid  appointment.  Many  cases  establishing  the 
same  rule  are  referred  to  in  Sir  Edward  Sugden  on 
Powers  (&).  To  regulate  the  distribution  of  an  unap- 
pointed fund  by  what  had  previously  taken  place,  would 
be  an  assumption  by  the  Court  of  the  exercise  of  the 
discretionary  power  which  it  disclaims.  It  appears  to  me, 
therefore,  that  well  established  principles  compel  me  to 
hold  that  the  discretionaiy  power  had  ceased  to  exi^  in 
1833 ;  that  the  Court  had  no  right  to  exercise  it,  and 
that  the  objects  of  the  power  being  those  interested  in 
the  Scotch  entail,  and  those  interested  in  the  English 
devised  estates,  upon  failure  of  the  power  to  select  amongst 
them,  the  unappointed  fund  was  equally  divisible  between 
these  two  classes,  half  that  fund  being  subject  to  be  in- 
(a)  I  Yes.  67.  {h)  Vol.  ii.  page  238,  6th  edition. 
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▼ested  in  hod  in  Sootland  for  the  purpose  of  the  Sootch      1847—8. 

entail,  and  half  being  payable  to  those  who  have  become  Forotcb  «. 

entitled  to  the  English  devised  estates.    The  will  directs  ^^^''^' 

that  the  whole  income  of  the  fund  should  be  paid  to  the 

party  entitled  to  the  rents  of  the  English  devised  estates, 

until  pn^r  purchases  should  be  found.    The  Master  of 

the  BoUb^  decree  declares  that  the  pUuntiff  is  entitled  to  the 

whole  of  such  income  from  1843.    As  to  half  of  the  income 

I  think  that  he  has  no  title,  and,  if  the  words  of  the  will 

were  to  be  acted  upon,  he  could  have  no  title  to  the  other 

half;  but  I  thmk  that  the  plaintiff  has  a  right  to  say  that,  3^«  pi^°^ 

•  o  ^  '   YojL  a  nght  to 

upon  the  separation  of  the  two  estates  by  the  death  of  say  that,  upon 

John  Duff  Dingwall,  in  1840,  the  discretionary  power  not  of^he^En^SaS 

then  existing,  the  interim  direction  for  payment  of  the  ffjL^^^f^^" 

interest  to  the  person  entitled  to  the  rents  of  the  English  death  of  John 

estates  ceased,  and  that  the  division  of  the  fund  ought  ui  i84of^ 

then  to  have  taken  place,  and  that  the  plaintiff  is  therefore  discretionaiy 

^        '  ^  power  not  then 

entitled  to  half  of  such  interest  from  the  time  his  title  exutmg,thein. 

accrued  in  possession  on  80th  December,  1843.    An  ob-  for  payment^ 
jection  was  made  that  the  bequest  of  a  fund  to  be  invested  J^^  "'^^'^g^ 
in  a  regular  Scotch  entail  was  void  as  a  perpetuity.    The  titled  to  the 
rules,  acted  upon  by  the  Courts  in  this  country  with  respect  English  estates 
to  testamentary  dispositions  tending  to  perpetuities,  relate  2JJ*^^^^^*^' 
to  this  country  only.     What  the  law  of  Scotland  may  be  the  fund  ought 
upon  such  a  subject,  the  Courts  of  this  country  have  no  taken  place. 
judicial  knowledge^  nor  will  they,  I  apprehend,  inquire :  The  plaintiff  ia 
the  fund  being  to  be  administered  in  a  foreign  country  is  of  such  interest 
payable  here,  though  the  purpose  to  which  it  is  to  be  applied  ^™  ^^^^^ 
would  have  been  illegal,  if  the  administration  of  the  fund  in  possession  on 
had  been  to  take  (dace  in  this  country.    This  is  exemplified  1843. 
by  the  well  established  rule  in  cases  of  bequests  within  the 
Statute  of  Mortmain.      A  charity  legacy  void  in  this 
country  under  the  Statute  of  Mortmain  is  good  and  pay- 
able here)  if  for  a  charity  in  Scotland  (a).     It  is  true,  that 

(«0  In  OUphan^  v.  Hmdriet  1  1400/.  to  a  religious  society  ia 
Bro.  G.  C.  571,  Lord  Thurlow  Scotland,  to  be  laid  out  in  the 
held  that  a  bequest  of  a  sum  of     purchase  of  heritable  securities  in 
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Scotland  is  in  terms  excluded  from  the  operation  of  the 
statute  (a) ;  but  that  exclusion  would  be  useless  and  in- 
operative, if  the  legacy  would  have  been  void  though  to 
be  ministered  in  Scotland,  if  it  would  have  been  void  if 
administered  in  England,  and  it  would  still  be  so,  not  by 
the  effect  of  the  statute  but  by  the  rule  of  law  ;  but 
such  is  not  the  law,  and  I  think  that  the  objection  raised, 
upon  the  ground  of  perpetuity,  cannot  be  maintained.  I 
have  made  such  alterations  in  the  decree  of  the  Master 
of  the  Rolls  as  appear  necessary  to  carry  the  above  decision 
into  effect,  but  if  any  difficulty  occurs  to  the  parties,  I  shaU 
be  glad  to  have  the  minutes  discussed  at  the  earliest  oppor- 
tunity. 


Scotland,  was  a  good  bequest.  In 
Mackintosh  v.  Toumsend,  16  Yes. 
330,  there  was  a  bequest  of  5000/. 
to  be  invested  in  lands  in  Scotland, 
the  income  to  be  appropriated 
for  the  education  of  five  boys  who 
were  to  be  selected  from  the 
descendants  of  different  families 
named.  Lord  Eldon  held  the  be- 
quest to  be  good.  In  Attorney' 
General  v.  Mill,  3  Russ.  328, 
S.  C.  6  Bligh.  N.  S.  593.  and  2 
Dow.  &  Clark,  393,  the  residue 
was  to  be  laid  out  in  the  purchase 
of  lands,  the  rents  of  which  were 
to  be  applied  towards  the  relief 
and  comfort  of  indigent  ladies 
residing  in  Montrose,  or  within 
twenty  miles  thereof.  Th^  ques- 
tion was  whether  the  trustees 
had  power  to  purchase  lands  in 
Scotland.  Lord  Lyndhurst  said 
that  if  it  was  the  intention  of  the 
testator  to  give  the  trustees  power 
to  lay  out  the  residue  in  the  pur- 
chase of  land,  either  in  Scotland 
or  England,  the  gift  to  the  cha- 
rity would  be  good.    That  if  he 


could  coUect  from  any  part  of  the 
will  that  it  was  his  meaning,  or 
in  his  contemplation,  that  his 
trustees  should  have  an  option  of 
buying  lands  and  rents  of  in- 
heritance, either  in  Scotland  or 
in  England,  he  should  give  effect 
to  his  intention.  He  did  not  see 
enough  to  induce  him  to  suppose 
that  the  testator  contemplated  the 
purchase  of  lands  in  Scotland. 

The  student  should,  however, 
bear  in  mind  that  the  bequest 
must  be  of  pure  personal  estate. 
A  bequest  of  money  to  arise  from 
the  sale  of  real  estate,  of  lease- 
holds, or  of  mortgages,  for  a  cha- 
ritable purpose  in  Scotland,  is 
void  in  like  manner  as  if  the  be- 
quest were  for  a  charitable  pur- 
pose in  England;  see  Curtis  v. 
Hutton,  14  Yes.  637. 

(a)  See  9  Geo.  II.  c.  36.  An 
Act  to  restrain  the  Disposition  of 
Lands,  whereby  the  same  become 
Unalienable.  By  the  last  clause 
it  is  provided  that  nothing  in 
that  act  contuned  shall  extend  or 
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The  minutes  were  discussed  and  the  drawing  up  of  the  ^  1847—8.  ^ 
order  on  the  appeal  petition  was  adjourned,  to  give  an  Forotcb  v. 
opportunity  to  the  plaintiff  to  present  a  petition  that  the     *!^^*!' - , 
Court  might  adopt  an  appointment  of  new  trustees,  which  March,  1848. 
had  been  made  in  the  cause,  and  to  the  defendant  Bridges 
of  presenting  a  petition  that  the  Court  might  adopt  the 
accounts  of  the  capital  of  the  residue  and  of  the  dividends 
and  interest,  which  had  been  taken  in  the  cause.     The 
appeal  petition,  and  the  petitions  of  the  plaintiff  and  of  the 
defendant  Bridges,  were  then  placed  in  the  paper,  and  an 
order  was  drawn  up  upon  the  appeal  petition  and  the 
aforesaid  petitions  of  the  plaintiff,  and  of  the  defendant 
Bridges,  of  which  the  ensuing  is  the  material  part. 

Friday  the  17th  day  of  March,  1848.— Whereas  the 
defendant  Sir  Henry  Bridges  did  on  the  29th  day  of  June, 
1847,  prefer  his  petition  and  appeal  unto  the  Right 
Honourable  the  Lord  High  Chancellor  of  Great  Britain, 
setting  forth,  &c.  And  the  said  petition  of  appeal  coming 
on  the  8th,  9th,  and  10th  days  of  November,  1847,  the 
12th  day  of  February  and  the  15th  day  of  March,  1848,  to  « 

be  heard  and  debated  before  his  Lordship,  &c. :  his  Lord- 
ship declared  that  he  would  take  time  to  consider  of  the 
said  matters  and  then  give  his  opinion  thereon  to  the 
Court.  And  whereas  the  plaintiff  did  on  the  13th  day  of 
March,  1848,  prefer  his  petition  unto  the  Right  Honour- 
able the  Lord  High  Chancellor  of  Great  Britain,  setting 
forth  as  therein  is  set  forth,  and  praying,  &c.  And  whereas 
the  defendant  Sir  Henry  Bridges  did  on  the  8th  day  of 
March,  1848,  prefer  his  petition  unto  the  Right  Honour- 
able the  Lord  High  Chancellor  of  Great  Britain,  setting 
forth  as  therein  is  set  forth,  and  praying,  &c.  And  the 
siud  petition  of  appeal  standing  this  present  day  in  his 
Lordship's  paper  of  causes  for  judgment  accordingly, 
in  the  presence  of  counsel  learned  on  both  sides, 
his     Lordship    doth    order,    &c.  —  on    the    petition    of 

be  construed  to  extend  to  the     lying  or  being  within  that  part  of 
disposition,  grant,  or  settlement      Great  Britain  called  Scotland, 
of  any  estate,  real  or  personal, 
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appeal  and  rehearing,  and  the  petition  of  defendant  Sir 
Henry  Bridges,  and  the  petition  of  the  pl^tifF,  that  the 
decree  made  on  the  hearing  of  this  cause  by  his  Lordship 
the  Master  of  the  Rolls  on  the  24th  day  of  Norember, 
1846,  be  varied,  and  that  the  same  do  stand  and  be  as 
follows,  that  is  to  say :  his  Lordship  doth  declare  that  the 
plaintiff  is  not  bomid  by  the  decree  of  this  Court  made  in 
the  cause  Dingwall  v.  Crombie,  bearing  date  the  3rd  day 
of  August,  1833,  in  the  pleadings  in  this  cause  menticmedi 
or  the  proceedings  had  under  the  said  decree  or  any  of 
them,  or  the  acts  or  deeds  consequent  thereupon  in  the 
said  pleadings  mentioned,  or  any  of  them :  and  his  Lordship 
doth  declare  that,  notwithstanding  the  aaii  decree  and  pro- 
ceedings and  acts  and  deeds,  the  discretionary  power  of 
investing  the  capital  of  the  residuary  personal  estate  of 
John  Dingwall,  the  testator  in  the  said  pleadings  named,  in 
the  purchase  of  land  in  England  or  in  Scotland,  not  having 
been  exercised,  and  not  being  capable  of  being  exercised, 
the  said  capital  became  and  was  liable  to  be  invested  in 
moieties,  one  half  in  the  purchase  of  land  in  Scotland,  and 
the  other  half  in  the  purchase  of  land  in  England,  to  be 
settled  as  directed  by  the  said  will :  and  his  Lordship  doth 
declare  that,  subject  to  the  payment  of  the  costs  of  this  suit 
as  hereinafter  provided  for,  one  moiety  of  the  said  capital 
became  subject  to  and  was  bound  by  the  operation  of  the 
disentailing  deeds,  bearing  date  the  15th  days  of  November, 
1836,  in  the  pleadings  mentioned,  and  that  the  said  defend- 
ant Sir  Henry  Bridges  as  the'  legal  personal  representative 
of  John  Duff  Dingwall  in  the  said  pleadings  named  is  enti- 
tled to  the  said  moiety,  and  that  the  other  moiety  of  the 
said  capital,  subject  to  payment  of  such  costs  as  aforesaid, 
ought  now  to  be  invested  in  the  purchase  of  lands  in  Scot- 
land, to  be  settled  as  directed  by  the  said  will :  and  his 
Lordship  doth  declare  that  the  plaintiff  is  entitled  to  the 
dividends  and  interest  which  have  accrued  due  on  one 
moiety  of  the  said  capital  from  and  since  the  30th  day  of 
December,  1843,  being  the  day  of  the  death  of  Arthur 
Dingwall  Fordyce,  the  brother  of  the  plaintiff  in  the  said 
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pleadings  named,  up  to  the  present  time ;  and  that  the  said  1847—8. 
plaintiff  is  entitled,  as  the  heir  of  entail  of  the  estates  in  Fordtcb  v. 
Scotland  directed  to  be  settled  by  the  will  of  the  said  tes-  ^"»«"- 
tator,  to  the  dividends  and  interest  which  shall  accrue  due 
on  the  said  moiety  until  the  same  shall  be  invested  in  the 
purchase  of  land  as  aforesaid ;  and  that  the  said  plaintiff  is 
entitled  during  his  life  to  the  rents  and  profits  of  the  land 
so  to  be  purchased  in  Scotland  as  aforesaid,  and  that  he  is 
also  ^ittUed  to  and  interested  in  the  said  estates  as  the 
heir  of  entail  in  possession  thereof:  and  his  Lordship  doth 
declare,  that  William  Oordon,  Peter  Rose,  and  James 
Archibald  Ghalmer  were  not  duly  appointed  to  be  trustees 
of  the  will  of  the  said  testator.  And  it  appearing  from  the 
petition  of  the  said  plaintiff  that  the  Master  to  whom  this 
cause  was  referred,  by  his  report  dated  the  8th  day  of 
November,  1847,  and  which  was  duly  confirmed  by  an  order 
dated  the  11th  day  of  January,  1848,  certified  that  he  had 
appointed  Thomas  Rose,  Auldjo  James,  Dodsley  Cuff,  and 
James  Farquhar,  therein  respectively  described,  to  be 
trustees  of  the  will  of  the  said  testator  in  the  place  and 
stead  of  James  Chalmer,  Alexander  Crombie,  and  George 
Burley,  in  the  said  pleadings  named ;  his  Lordship  doth,  by 
consent  of  the  parties  adopt  the  said  appointment,  and  doth 
declare  that  the  said  Thomas  Rose,  Auldjo  James,  Dodsley 
Cuff,  and  James  Farquhar  are  duly  appointed  trustees  of 
the  will  of  the  said  testator.  And  it  appearing  from  the 
petition  of  the  said  defendant  Sir  Henry  Bridges  that  the 
accounts  of  the  said  capital  of  the  said  residuary  estate,  and 
of  the  said  dividends  and  interest,  have  been  taken,  and 
that  the  said  Master,  by  his  report  dated  the  30th  day  of 
November,  1847,  and  confirmed  by  an  order  dated  the  10th 
January,  1848,  found  that  the  capital  consisted  of  the  sums 
of  money  following,  &c. :  his  Lordship  doth  order  that  the 
said  accounts  be  adopted,  and  it  is  ordered,  &c. — Reg.  Lib. 
A.,  1847,  fol.  1051. 
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November 

21^^23.  CHRISTIAN  r.  FOSTER. 

December  5. 

1846.  BUNNETT  V.   FOSTER. 

^ . ' 

During  the  lives  Xhw  was  an  appeal  from  an  order  of  the  Master  of  the 

of  tenants  for  ^*^ 

life  funds  KoUs.     The  facts  are  concisely  but  sufficiently  stated  in 

pereonaUy]  the  judgment,  which  was  a  written  judgment.    They  are 

^^^tc'^utw'  stated  with  more  particularity  in  the  report  before  the 

united  and  Master  of  the  Rolls,  to  which  the  over-curious  reader 

blended  upon      .        «         •■  ^  v 

the  death  Vf      »  referred  (a). 

ud  h^n^'  The  Master  of  the  Rolls  was  asked  that  the  costs  might 
the  dispositions  come  out  of  the  personalty,  the  question  having  arisen  out 
for  want  of  ob-  of  the  Construction  of  the  wiU,  and  the  claim  of  the  heir 
p^oe^s^f  the  ^™8  ^^^  ^^^^  ^  ®^^*"^  ^^^  *  decision  could  be  made 
realty  and  per-  against  absent  next  of  kin.  But  his  Lordship  considered 
from  thence-  that  the  decision  of  the  Court  would  benefit  the  real  estate 
form^but  one  ^  ^^^  ^  ^^  personal,  by  removing  difficulties  as  to  the 
fund.  Owing  title  of  the  parties  claiming  it,  and  he  directed  the  costs  to 
such  objects,  be  paid  rateably  out  of  the  realty  and  personalty  according 
tJ^%  to  their  value, 
each  survives         The  petition  of  appeal  complained  that  the  costs  were 

for  the  benefit  ,        ,       ,  .,  *    i  , 

of  the  next  of  Ordered  to  be  paid  out  of  the  realty  and  personalty  accord- 
heir^t-iaw.—  ^S  ^  ^^^^  value,  instead  of  a  direction  to  separate  the 
The  testator      costs,  and  to  pay  so  much  as  had  arisen  on  account  of  the 

directed  their 

union.— Events  real  estate  out  of  the  realty,  and  so  much  as  had  arisen  on 
not  contem-      ACCount  of  the  personal  estate  out  of  the  personalty. 

plate jpreventcd  Mr.  James  Parker,  Mr.  Rolt,  Mr.  Bird,  Mr.  Etmdey, 
It.— The  rule  in  »  j  j  ^9 

such  cases  as  to  and  Mr.  Barrett,  were  the  counsel  for  the  difierent  parties, 
^tion,  by    '     appellants  and  respondents. 

means  df  which 

the  title  to  the  

funds  has  been 

a4judged.  ^HE  LoRD  Chancellor. — The  testator  devised  his  real 

^^^^       *      estate  to  a  trustee  upon  trust  to  pay  the  income  to  two 

persons  for  life  in  succession,  and  then  to  sell  the  estate. 

He  then  gave  some  pecuniary  legacies,  and  bequeathed  all 

his  personal  estate  to  the  same  trustee  upon  trust,  to 

(a)  7  Beav.  540. 
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convert  it  into  money,  and  to  invest  what  should  iremain,  ^  ^8^^' 
after  payment  of  his  funeral  and  testamentary  expenses  and  Chsistian  v. 
debts  and  the  legacies  before  given,  and  to  pay  the  income  ^^'^^' 
to  the  same  tenants  for  life,  and  after  the  death  of  the 
survivor  to  hold  the  moneys  so  invested  and  the  moneys 
produced  by  the  sale  of  the  real  estate  upon  trust,  to  pay 
100/.  to  each  child  of  one  of  the  tenants  for  life  who 
should  survive  her  (the  tenant  for  life),  and  to  pay  the 
residue,  or  the  whole,  if  there  should  be  no  such  child, 
to  his  (the  testator^s)  brother's  and  sister^s  children 
who  should  be  then  living.  At  the  time  of  the  death  of 
the  tenant  for  life  there  was  no  child  of  such  tenant  for 
Hfe,  or  of  any  brother  or  sister  of  the  testator.  The  pro- 
visions of  the  will  having  failed,  a  question  arose  as  to  the 
title  to  this  fund  in  the  hands  of  the  trustee,  consisting  in 
part  of  the  proceeds  of  the  real  estate  and  in  part  of  the 
personal  estate.  The  whole  was  claimed  by  the  next  of 
kin  of  the  testator,  upon  the  ground  that  the  will  had 
converted  the  real  estate  into  personalty ;  upon  the  same 
ground  it  was  claimed  by  the  next  of  kin  of  a  child  of  a 
sister  of  the  testator :  but  against  these  claims  the  heir-at- 
law  of  the  testator  claimed  that  portion  of  the  fund  which 
had  arisen  from  the  sale  of  the  land  as  real  estate.  The 
Master  of  the  Rolls  held  the  next  of  kin  of  the  testator  to 
be  entitled  to  so  much  of  the  fund  as  had  arisen  from  the 
personal  estate,  and  the  heir-at-law  to  so  much  of  it  as  had 
arisen  from  the  real  estate,  and  directed  the  costs  to  be 
paid  rateably  out  of  the  realty  and  personalty  according  to 
their  value.  It  appears  from  the  report  (a),  that  the 
Master  of  the  Rolls  was  asked  to  direct  that  all  the  costs 
should  be  paid  out  of  the  personal  estate,  which  he  refused, 

(a)7Bea.540.  The  case  is  there  same  tide.      In  the  Registrar's 

reported  under  the  title  of  the  Book,  however,  the  order  upon 

second  cause,  Bunnett  v.  Foster,  the  appeal  is  entered  under  the 

In  the  MS.  Book,  cont«dning  the  title   Christian  v.  Foster,  which 

Lord  Chancellor's  judgments,  his  therefore  is  used  in  this  place. 
Lordship  has  prefixed  to  it  the 
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1846.  and  it  does  not  appear  that  any  objection  was  raised  as  to 

Christian  v.  the  apportionment  as  directed.    Upon  the  appeal,  however, 

Foster.  j^.  ^^^^^  contended  that  the  whole  of  the  costs  ought  to  be 
paid  out  of  the  personal  estate ;  but,  upon  looking  at  the 

The  only  com-  petition  of  appeal,  I  find  that  this  question  is  not  raised,  bat 

petition  of  ap.  that  the  Only  complamt  is,  that  the  costs  were  ordered  to 

S^^tT^  m^  ^  P**^  ^^*  ^^  *'**®  realty  and  personalty  according  to  their 

dered  to  be  value,  instead  of  a  direction  to  separate  the  costs,  and  to 

psid  out  of  the  i         i     ,      .                       *         - ., 

realty  and  per-  pay  SO  much  as  had  ansen  on  account  of  the  real  estate  out 

inff  to^thdr^'  of  the  realty,  and  so  much  as  had  arisen  on  account  of  the 
TRiue,  instead     personal  estate  out  of  the  personalty.    This,  therefore,  I 

of  a  direction 

to  separate  the  confflder  as  the  only  question  for  my  consideration,  and  I 

pM^^ch  as  think  the  appellant  was  well  .advised  in  not  raising  the 

had  ailMii  on     other  question  by  the  petition  of  appeal  for  it  would  have 

aeeountofthe     _  ^         ,        /  '^  ,    ,         i  ,  •      , 

real  esute         been  most  hopeless  to  contend  that  the  real  fund  was  not 

r^ty,  and  lo     ^^  ^^^^^  ^"^7  P^^  ^'  ^^^  ^^^^^  ^^  ^  litigation  by  means  of 

much  as  had      which  the  title  to  the  fund  had  been  adjudged.    It  must 

ansen  on  ac- 

connt  of  the      be  observed  that,  although  during  the  life  of  the  tenants  for 

o^^the"^*^  life  the  funds  were  kept  separate,  they  were  united  and 
personalty.  blended  upou  the  event  happening ;  and  had  not  the  dis- 
positions of  the  ¥dll  failed  for  want  of  objects  to  take,  the 
proceeds  of  the  realty  and  personalty  would  from  thence- 
forth have  formed  but  one  fund ;  but,  owing  to  the  failure 
of  such  objects,  the  separate  character  of  each  survives  for 
the  benefit  of  the  next  of  kin  and  heir-at-law.  The  tes- 
tator directed  their  union ;  events,  which  he  did  not  oontenk- 
plate,  have  prevented  it.  What,  in  such  cases,  is  the  rule 
as  to  costs !  There  is  no  question  here  as  to  readne,  for 
both  parts  of  the  fimd  were  intended  to  be  given,  and  in 
both  the  gifts  have  failed  for  want  of  objects.  Why,  in 
such  a  case,  is  one  part  of  the  fund  only  to  bear  the  costs  of 
litigation  common  to  both !  Many  cases  have  occurred  in 
which  costs  have  been  directed  to  be  borne  pro  rat£  by 
diflerent  funds,  part  of  which  were  undisposed  of,  but  as  to 
other  parts  of  which  the  testator's  intention  prevailed; 
such  was  Hawse  v.  Chapman  (a),  Achroyd  v.  Smithson  (fi). 
(fl)  4  Ve«.  542.  {b)  1  Bro.  C.  C.  503. 
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So,  where  legaoiee  faO  under  the  Mortmain  Act,  the  coatfl  1846. 
are  paid  pro  rati  out  of  the  part  undisposed  of,  and  the  CHRtmAN  v. 
part  well  bequeathed  ;  Attomey-Oeneral  v.  Lord  WincheU  ^o*"*- 
sea  (a),  Attamey- General  v.  Hurst  (6).  In  Eyre  v.  Mars- 
den  (c)  there  was  a  mixed  fund,  part  of  which  was  decreed 
to  the  next  of  kin  and  part  to  the  heir-at-law,  and  costs 
had  been  incurred  by  inquiries  and  proceedings  for  the 
purpose  of  separating  the  different  parts  of  the  fund,  and  I 
directed  that  such  costs  should  be  apportioned  pro  rat& 
between  the  funds  of  the  heir  and  the  next  of  kin.  The 
case  which  eomes  nearest  to  the  present  is  Walter  ▼. 
Maunde  (d) ;  that  was  the  case  of  a  mixed  fund  of  realty 
and  personalty,  which,  under  a  gift  to  relations,  the  Master 
of  the  Rolls  adjudicated  to  the  next  of  kin,  and  directed  all 
the  costs  to  be  paid  out  of  the  personal  estate ;  but  that. 
Lord  Eldon  upon  appeal,  altered,  and  directed  that  the 
coats  should  be  apportioned  according  to  the  value  of  the 
real  and  peroonal  estates.  It  appears,  therefore,  that  the 
direction  of  the  Master  of  the  Rolls  in  the  present  case  is 
not  only  not  contrary  to  the  practice  of  the  Court,  but  that  it 
is  in  strict  conformity  with  the  great  majority  of  pre- 
cedents ;  and  in  matters  so  much  of  discretion  as  questions 
of  costs,  I  should  have  been  most  unwilling,  in  a  doubtful 
case,  to  disturb  a  discretion  which,  being  within  the  prin- 
ciple of  the  Court,  was  fairly  open  to  the  exercise  of  its 
discretion,  particularly  where  substantial  justice  has  been 
done ;  but  the  present  case  is  not,  I  think,  doubtful.  The 
inquiry  asked — ^how  much  of  the  costs  had  been  incurred  in 
respect  of  the  real,  and  how  much  in  respect  of  the  per- 
sonal estate — would  be  attended  with  great  difficulty,  nearly 
all  the  proceedings  being  common  to  both.  Appeal  dis- 
missed with  costs. 


(a)  3  Bro.  C.  C.  373.  (c)  4  M.  &  Cr.  248. 

(6)  2  Cox,  364.  (rf)  19  Ves.  429. 


352 


KEPORTS  LV  CHAVCZLY. 


CmmiMTtJkM  9» 


The  foregoiDg  judraez.!  spt  mt  ^  a  pscciLiA  ^vrca  Vr  u^e 
disappointed  partr,  c-iuiLtd  **  Cosi^  —  A  ^l-ea»  ii*  uit  I*ri 
CLaiicellor,  oo  his  Jcd^::n«=i  in  the  AictOL  Cz-nsaxL  r.  Fosaerr 
But  erery  equitj  Ixvyer  eusi  ir.iiit  uoc  hoc  azilj  k  i^  czrtax. 
of  the  blaster  of  the  BoHs,  vLkh  k  k  ranuTigift£  hy  i^  P^b^^I^ 
the  Lord  Chancellor  ooght  not  to  hare  s&mei — fi»  «k  oe 
lang^uage  of  his  Lord^p — «iiLin  the  pcrnr-jue  of  the  Coay,  be 
that  substantial  justice  has  been  dooe. 


Uedjratioiif 
that  tbcreal 
e«tat«  sad  the 
perioiiai  etUtc 
ofatettatruL 
tlvMild  tiear  the 
oc»t«  of  tbeftiiii 
proriUL 


Master  op  thk  Bolls.  —  Qoesdoos  kaiv  sisei  vbi 
legacies  are  payable  out  of  the  personal  estate,  aai  vhat  k^Kies 
are  payable  out  of  the  proceeds  oi  the  resl  esftaxe.  The  pcnoaal 
estate  and  the  proceeds  of  the  real  estate  are  saii  mC  to  be 
suffident  to  pay  the  charges  upon  them.  TYx  caat  is  ok  ii 
which  there  ought  to  be  an  apportionment  of  costs.  Tbefe  ssst 
be  a  declaration  that  the  real  estate  and  the  permial  estateof  the 
testatrix  shall  bear  the  costs  of  the  suit  pro  lati.  It  has  ko^ 
been  usual  in  certain  cases,  where  lands  or  Bianej  bdo^to  £fer- 
ent  parties,  that  the  costs  should  be  apportiooed.  Bmxtm  t. 
Buxton,  M.  B.,  July,  1837. 

See  further,  BujtUm  t.  BuxUmy  1  C.  P.  Coop.  97.  There  m 
a  declaration  that  all  the  costs  of  the  suit  woe  to  be  bone  by  the 
real  estate  of  the  testatrix  and  by  the  personal  estate  of  the 
said  testatrix  pro  rata,  according  to  the  le^teclrre  valiics  and 
amounts  of  such  sereial  funds ;  and  it  was  oideied  that  it  shonU 
be  referred  to  the  Master  to  inquire  and  state  to  the  Cooit  the 
respective  values  and  amounts  of  sudi  respectiTe  Ibnds. 

So,  in  West  v.  CoU,  4  To.  &  CoO.  Exch.  460,  where  there 
were  questions  between  the  persons  taking  the  real  estate  and 
the  persons  taking  the  personal  estate,  the  Mast^  was  directed  to 
apportion  the  costs  of  the  suit  between  the  real  estate  and  the 
personal  estate,  according  to  their  respective  values. 

In  Johntton  v.  Todd,  8  Beav.  491,  the  Master  of  the  BioXis 
said  that  the  case  came  on  under  veiy  peculiar  circumstances. 
The  testator  made  his  will,  and  thereby  made  a  commcm  fund  of 
his  real  and  personal  estates.  The  circumstances  were  such  that 
the  estates  could  not  be  administered  without  an  inquiry  and 
investigation  as  to  who  was  the  heir-at-law  and  who  were  the 
next  of  kin  of  the  testator,  and  from  the  great  lapse  of  time 
which  had  taken  place  between  the  time  of  his  leaving  this 
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eountry  and  his  death,  those  matters  were  subject  to  very  great         1845. 

doubt  and  dHficultj.  CiimiwiAN*. 

Fosima. 

But  a  case  prior  in  date  to  any  of  those  here  mentioned  prin- 
dpallj  deserres  notice,  as  it  will  be  found  that  there,  as  in  CAm- 
tiam  T.  Foiter,  the  stated  purposes  or  provisions  of  the  will,  to 
answer  which  the  real  and  personal  estates  were  converted  into  a 
mixed  and  general  fund — to  answer  which  the  realty  fund  and 
the  personalty  fund  were  united  and  blended — ^had  failed. 

In  BoberU  r.  Walker,   1  Buss,  k  Myl.  752,  the  testatrix  CaMofRo^/# 
devised  and  bequeathed  her  real  and  persmial  estates  to  trustees,  j^i^'^^Vl 
subject  to  a  devise  for  life  of  a  copyhold  tenement,  upon  trust  to  752. 
sell  the  same,  and  out  of  the  proceeds  to  pay  certain  legacies,  and 
as  to  the  residue  to  pay  the  same  as  she  should  appoint  by  a 
codidl.    She  died  without  having  made  any  codicil.     In  conse- 
quence so  much  of  the  fund  as  was  the  proceeds  of  the  real  estate 
belonged  to  the  heir-at-law,  and  so  much  of  the  fund  as  was  the 
proceeds  of  the  personal  estate  belonged  to  the  next  of  kin.     One 
of  the  questions  in  the  cause  was  whether  the  debts  and  legacies 
of  the  testatrix  were  to  be  satisfied  out  of  her  personalty,  as  far 
as  it  would  extend,  in  exoneration  of  the  real  estate,  and  for  the 
benefit  of  the  heir,  or  whether  such  debts  and  l^acies  were  to  be 
borne  by  the  real  and  personal  estates  proportionally. 

Bin  John  Lkach  decided  that  the  debts  and  legacies  ought 
to  be  apportioned  between  the  real  and  personal  estates,  according 
to  their  respective  values.  He  said  that  when  a  testator  created 
from  real  estate  and  personal  estate  a  mixed  and  general  fund,  and 
directed  the  whole  of  that  fund  to  be  applied  for  certain  stated 
purposes,  he  did  in  effect  direct  that  the  real  and  personal  estates 
which  had  been  converted  into  that  fund,  should  answer  the  stated 
purposes,  and  every  one  of  them,  pro  rat&  according  to  their  re- 
spective values.  If  any  of  those  purposes  failed  then  the  part  of 
the  fhnd  which,  according  to  the  intention  of  the  testator,  would 
otherwise  have  been  applicable  to  those  purposes,  was  undisposed 
of.  As  far  as  that  part  of  the  fund  had  been  composed  of  real  estate, 
the  heir  was  to  have  the  benefit  of  it  as  so  much  real  estate  undis- 
posed of,  and  as  far  as  that  part  of  the  fund  had  been  composed 
of  personal  estate,  he  was  of  opinion  that  it  was  personal  estate 
undisposed  of  for  the  benefit  of  the  next  of  kin ;  and  in  order  to 
ascertain  the  proportions  which  would  thus  belong  to  the  heir 
and  next  of  khi  respectively,  it  must  be  referred  to  the  Master  to 
compute  the  respective  vidues  of  the  real  and  personal  estates, 
which  were  thus  blended  by  the  testator  into  one  common  fund. 

VOL.  u.  A  A 
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1846. 

Christian  «. 
Foster. 


The  decree  ordered  that  the  Master  should  apportbn  the  costs 
of  the  suit  between  the  testatrix's  real  aud  personal  estates  in 
proportion  to  their  respective  values. 

The  reader  will  perceive  from  the  judgment  of  the  Lord  Chan- 
cellor in  Christian  v.  Foster  that  in  the  argument  of  that  case  the 
case  of  Roberts  v.  Walker  was  not  mentioned. 


Milwood  ▼. 
Milwood, 
In  what  suits  it 
may  be  right  to 
inquire  what 
portion  of  the 
costs  has  been 
occasioned  by 
executing  the 
trusts  of  the 
real  estate,  and 
what  portion  of 
the  costs  has 
been  occasioned 
by  executing 
the  trusts  of 
the  personal 
estate,  and  to 
make  each 
estate  bear  its 
peculiar  costs. 


Sir  John  Leach. — In  most  suits  for  the  execution  of  the 
trusts  of  real  and  personal  estates  the  proceedings  are  common  to 
both  descriptions  of  property.  It  would  be  difficult  to  separate 
the  proceedings  belonging  to  the  one»  from  the  proceedings 
belonging  to  the  other.  The  principle  of  apportioning  the  costs 
in  such  suits,  is  the  relative  value  of  the  real  estate  and  the  per- 
sonal estate.  Nevertheless  there  are  suits  of  the  kind  in  question, 
the  proceedings  in  which  for  the  most  part  belong  to  one  descrip* 
tion  of  property,  and  can  be  easily  separated  from  the  proceedings 
belonging  to  the  other  description  of  property.  In  such  suits  it 
may  be  right  to  inquire  what  portion  of  the  costs  has  been  occa- 
sioned by  executing  the  trusts  of  the  real  estate,  and  what  portion 
of  the  costs  has  been  occasioned  by  executing  the  trusts  of  the 
personal  estate,  and  to  make  each  estate  bear  its  peculiar  costs. 
Milwood  Y.  Milwood,  M.  R.  July,  1834. 

In  Hone  v.  Medera/i,  1  Bro.  C.  G.  265,  in  the  note,  Bdf  s 
edit.,  it  was  ordered  that  the  Master  should  apportion  the  costs, 
and  that  so  much  of  the  costs  as  related  to  the  real  estates  should 
be  paid  out  of  the  real  estates,  and  that  so  much  of  the  costs  as 
related  to  the  personal  estate  should  be  paid  out  of  the  persooai 
estate. 

In  Leaeroft  v.  Maynard,  1  Ves.  Jun.  279,  there  were  two  suits 
relative  to  the  trusts  of  real  estate  and  personal  estate  created  by 
a  will.  One  of  the  suits  was  instituted  by  the  heir-at-law,  who 
sought  to  have  certain  charitable  bequests,  so  &r  as  they  affected 
the  real  estate,  declared  void  under  the  Mortmain  Act.  This  suit 
was  instituted  after  the  bill  was  filed  in  the  other  suit.  Lord 
Thurlow  thought  that  the  bill  of  the  heir-at-law  was  quite  unne- 
cessary, as  he  might  have  come  in  under  the  other  bill,  and  after 
saying  that  as  to  the  costs  he  thought  it  was  just  that  the  costs 
of  the  personal  should  come  out  of  the  personal,  and  those  of  the 
real  out  of  the  real,  he  added  that  then  the  costs  of  the  unneees* 
sary  bill  by  the  heir-at-law  would  fall  upon  the  real. 

An  examination  of  the  circumstances  as  stated  by  Vesey,  Jun., 
will,  it  is  apprehended,  show  that  the  direction  as  to  the  costs  has 
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a  better  foimdatioii  upon  which  to  rest  than  the  circomstance  of         1846. 
the  heir  haying  filed  an  annecessarjr  bill.  * 

FOSTBR. 


Sia  Thomas  Plumbr. — ^Where  the  Court  execates  trusts  and  Crmnhap, 

there  are  questions  respecting  two  estates  or  funds,  the  general  ^ere  the 

rule  is  that  each  estate  or  fund  shall  bear  its  proportion  of  the  trotu,^^^ 

costs,  such  proportion  to  be  ascertained  bj  the  relative  yalues.  there  are  qnes. 

Cram$hay  t.  CrawBhay,  M.  B.,  January,  1822.  I'w^elSS'or"* 

In  the  Aii.'Oeneral  t.  Skumers'  C<mipany,  2  Buss.  446,  Lord  Amds,  the  ge. 

EldcMi,  after  expressing  an  opinion  that  only  so  much  of  a  sum  of  tSStt^wSf  estate 

money  should  be  paid  out  of  certain  purchased  estates  as  would  or  fund  shall 

bear  to  the  residue  of  such  sum  of  money  the  same  proportion,  ^^}^  PP- 

1.1,^  ^        ^        m  *  !•  ,,-  portion  of  the 

which  the  yearly  value  of  those  estates  bore  to  the  yearly  value  of  costs,  such  pro- 

certain  devised  estates — added  he  was  further  of  opinion  that  the  poi^ion  to  he 

costs  of  the  suit  ought  to  be  borne  by  the  two  classes  of  estates  the  relative  ^ 

in  the  same  proportion.  values. 

In  Jones  v.  MiiekeU,  1  Sim.  &  Stu.  290,  the  question  was  The  case  of 

whether  a  sum  of  800Z.,  part  of  the  moneys  arisins  from  the  sale  •'j?"!?  VJff*^'. 

of  real  estate — a  legacy  given  to  chanties,  and  therefore  void —  stu.  290,  stated 

belonged  to  the  heir,  or  the  legatee  of  the  remaining  moneys,  fro™  the  au- 

Q.     Ti.      T       1.       -jxi-     •     Ai         ir  ^v  •     J    xT_  A  Ti.  thor's  notes,  80 

oir  John  Leach  said  the  justice  of  the  case  required,  that  the  far  as  relates  to 

costs  of  the  suit  should  be  borne  proportionably  by  the  800/.  and  ^^^  apportion- 
the  surplus  produce  of  the  real  estates  after  paying  the  800/.  ^ts.^^^^^ 
The  report  goes  on  to  state  that  Sir  John  Leach  said,  he  must 
therefore  order  that  the  costs  of  all  parties  should  be  paid  in  the 
first  place  out  of  the  produce  of  the  real  estates,  and  then  that  a 
fair  proportion  of  them  should  be  deducted  out  of  the  800/. 

The  expression  ''fair"  proportion  is  equivocal.  It  will  be  seen 
that  the  reporter  was  one  of  the  counsel  engaged. 

The  facts,  so  far  as  rektes  to  the  apportionment  of  the  costs, 
appear  from  the  author's  notes  to  have  been  these.  The  plaintiffs 
were  the  executors  of  the  heir-at-law,  and  as  such  claimed  the 
void  charity  legacy  of  800/.  The  defendant  Ratcliffe  was  the 
legatee  of  the  residue  of  the  money  arising  from  the  sale  of  the 
testatrix's  real  estate,  and  he  also  claimed  such  void  charity 
l^acy  of  800/.  The  other  defendants  were  the  trustees  under 
the  will.  The  residue  of  the  money  arising  from  the  sale  of  the 
real  estate  was  900/.  only.  The  800/.  void  charity  legacy  formed 
part  of  this  residue.  Sir  John  Leach,  having  determined  that  the 
plaintiffs  as  the  executors  of  the  heir-at-law  were  entitled  to  the 
800/.  void  charity  legacy,  and  consequently  that  the  defendant 
Batdiffe  was  entitled  to  the  remaining  100/.  only,  ordered  that 
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1846.         the  costs  of  the  suit  should  be  apportioned  between  the  8001.  and 
■^   the  100/. 


Chustian  v. 

FosTsa.  Thursday,  17th  April,  1823,  V.  C. — John  Gibson  Jones  and 

Copy  of  the  de-  Grace   Holt,  plaintiffs;    John  Mitchell,  Thomas  Bradley,  and 

Sl/cA«/tT*  ^'  •^*"^  Batcliffe,  defendants.     This  Court  doth  declare  that  the 

Sim.  &  StiL       plaintiffs  John  Gibson  Jones  and  Grace  Holt,  as  the  executor 

^^'  and  executrix  of  Thomas  Holt  deceased,  who  it  is  admitted 

by  the  defendants  John  Mitchell  and  Thomas  Bradley,  by  their 

counsel,  was  the  heir-at-law  of  Nancy  Holt  the  testatrix  in  the 

pleadings  named,  are  entitled  to  the  sum  of  800/.,  part  of  the 

sum  of  900/.  admitted  to  be  the  residue  of  the  money,  which 

has  arisen  by  sale  of  the  testatrix's  real  estates  in  the  hands  of 

the  defendants  John  Mitchell  and  Thomas  Bradley,  the  trustees, 

as  the  personal  estate  of  the  said  Thomas  Holt :  and  it  is  ordered 

and  decreed  that  it  be  referred  to  Mr.  Trower,  one  of  the  Masters 

of  this  Court,  to  tax  the  costs  of  all  parties  of  this  suit,  and  as  to 

the  costs  of  the  said  defendants,  the  trustees^  the  same  are  to  be 

taxed  as  between  solicitor  and  client :  and  it  is  ordered  that  such 

costs  when  taxed  be  retained  and  paid  by  the  said  defendants 

John  Mitchell  and  Thomas  Bradley,  the  trustees,  out  of  the  said 

sum  of  900/. ;  and  it  being  admitted  that  the  said  defendants,  the 

trustees,  have  received  for  interest  thereon  the  sum  of  50/.  1 1«., 

it  is  ordered  that  the  said  Master  do  ascertain  how  much  of  aneh 

interest  has  arisen  upon  the  said  sum  of  800/.,  part  of  the  said 

sum  of  900/. :   and  it  is  ordered  that  the  said  Master  do  also 

apportion  the  said  costs  between  the  said  sum  of  800/.  and  the 

sum  of  100/. !  and  it  is  ordered  that  such  parts  of  the  said  costs 

as  the  said  Master  shall  find  ought  to  be  borne  by  the  said  800/. 

be  deducted  from  the  said  800/.,  and  such  parts  of  the  said 

interest  as  the  Master  shall  find  has  arisen  upon  the  said  sum  of 

800/. :  and  it  is  ordered  that  the  said  defendants  John  Mitchdl 

and  Thomas  Bradley  do  pay  the  residue  of  the  said  sum  of  800/. 

and  of  the  said  interest  thereon  after  such  deduction  therefrom  to 

the  plaintifflB ;  and  any  of  the  parties  are  to  be  at  liberty  to  apply 

to  this  Court  as  they  may  be  advised. — Reg.  lib.  A.  1822,  fd. 

1769. 

In  Hone  v.  Medcrqft,  cited  ante,  page  354,  it  was  ordered  that 

the  Master  should  apportion  the  costs,  and  that  so  much  of  the 

costs  as  related  to  certain  estates  should  be  paid  out  of  those 

estates,  and  that  so  much  of  them  as  related  to  the  testator's 

other  estates  respectively  should  be  paid  out  of  those  estates 

respectively. 
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Lord  Thurlow. — Here  are  legal  aaaeCs  and  equitable  assets.         1846. 


Each  estate  must  bear  its  own  costs.    The  costs  which  relate  Jt 

to  the  legal  assets  must  be  paid  out  of  such  assets,  and  the  costs  Fosraa. 

which  relate  to  the  estates  devised  in  trust  for  the  payment  of  lAwikim  ▼. 

debts,  must  be  paid  out  of  the  proceeds  arising  from  the  sale  of  ^^'^^^ 

those  esUtes.— XowMtVm  v.  Hasaell,  L.  C.  July,  1790.  ms!TrI^ 

Dickens,  yol.  2,  page  737,  has  the  following  note  of  this  case —  last  century. 

Assets  marshalled  to  let  in  simple-contract  creditors  and  legatees  ^J^SJflSteiS 

upon  the  legal  assets,  pro  tanto  as  the  specialty  creditors  shall  paid  out  of  the 

exhaust  of  equitable  assets.  ***?*  wset*, 

^  and  costs  re- 

lating to  equitable  assets  paid 
out  of  the  equitable  assets. 


Vick-Chancellor. — ^Where  there  is  a  bequest  of  the  pro-  Apportionment 
cceds  of  real  estate,  and  of  leaseholds,  and  of  real  securities,  and  ^rtaL^chMi^ 
of  what  is  called  pure  personal  estate,  for  charitable  purposes,  the  suits  between 
bequest  being  void  to  the  extent  of  the  proceeds  of  the  real  estate  J^®  ^Jj'^te ' 
and  the  leaseholds  and  real  securities,  the  general  rule  is  that  the  leaseholds,  real 
costs  of  a  suit  for  the  execution  of  the  truste  of  the  will  shall  Mcurities,and 
come  out  of  the  proceeds  of  the  real  estate,  of  the  leaseholds,  of  the  estate, 
real  securities,  and  of  the  pure  personal  estate,  pro  rat&,  according 
to  their  respective  values. — Att.»General  v.  Wilson,  July,  1837. 

In  Crotbie  v.  The  Mayor  of  Liverpool,  1  Russ.  &  Myl.  761,  in 
the  note,  the  order  was  that  the  costs  of  the  suit  should  be  appor- 
tioned between  the  proceeds  of  the  real  estate  of  the  testator,  such 
part  of  the  personal  estate  as  the  Master  should  find  to  have 
arisen  from  leaseholds  and  money  due  on  mortgage,  and  so  much 
thereof  as  he  should  find  to  have  arisen  from  other  particulars, 
according  to  their  respective  values. 

In  Paiee  v.  Archbishop  of  Canterbury,  1  Russ.  &  Myl.  759,  in 
the  note,  so  much  of  the  costs  as  related  to  the  real  estates  were 
borne  by  the  real  estates,  and  the  residue  of  the  costs  were  borne 
by  the  leasehold  estates  and  the  other  personal  estate,  pro  rati. — 
It  was  declared  that  the  costs  of  the  suit  ought  to  be  paid  out  of 
the  personal  estate  of  the  testatrix  and  the  rents  and  profits  and 
produce  of  such  part  of  her  real  estate  as  was  by  her  will  directed 
to  be  sold  in  the  numner  and  proportion  following,  that  was  to 
say,  so  much  of  such  costs  as  related  to  her  real  estates  out  of  the 
rents,  profits,  and  produce  of  such  part  of  her  real  estate  as  was 
by  her  said  will  directed  to  be  sold  as  aforesaid,  and  the  residue 
of  the  costs  of  the  suit  out  of  the  moneys  arising  from  the  sale  of 
the  leasehold  estates  of  the  testatrix,  and  out  of  the  other  per- 


J>r: 


HZlLrZZ-3  _2_rTl    ♦  '^  '    7  "  -  *!.  *"  ~  f  ^^^  » "i.  ♦  ~  7  LD- 

f^-^-r^^vsi                 T  '   t  "^  __2»^     ~ .   '  ♦      ♦  ~   1       ^     t  ^     » /'^•^      i.  1.  "V  _  ]£    COM- 
-  ea  n»  "nca _  

^_^...f,Tx  jLizx_s-7T  zi     -:-z  i  -z    zzyA.T    ?\^vftt, 

\^^3  1^  '"^t-'^i^  IZr-jJ  7    Z?^  1«:  ^1  IZf-  JLi JHIBALD 


^^'^^^^^   OL  J:«x  a  T«iia  5:r  lie  iirrra^at  rf  a  rnxriecsr  coBpanTof  tkcoD- 
P=«™  *  »       or  ggniaa^&L"^  f.r  iie  ^jSa^fng  ct  Ii>t  aoi  fire  wsaBUite,f^^^ 

•Ir'tts-.  ▼mm.  snu^uis  m  :va^.  of  a«  miimi  uI  pa^BfB*  rf  tibc  lAiftvilii  and. 
I:  m  oincrzs  cxse^msafi  «i  sruifi  aas  11.  Ms  vB^MBik — Se*  pHl,pBcca  375- 
Xf".     Tie  vnon::.  m.  camaarrzir  sas  anaiv^  iMMMBBi  rf  tte  aMmcwUM  vilk 

tae  Jaairm^- a^sjumri  TsxftmiNC  ntt«mwfc,»  I'liiiJ— mwiiHj     ■ll<iiit. 

^^^^^f  wH  sti  v**l  u  iijcs  aoii  ftT-.uL  A^bl,  s^  MaAeaft  viH  puuJifc  thai 
KB^T  :^  ai*  fkcfii  UK  frsk  a.  aa  ■wii  mi  ««e  viBitieeii  m  tJbK  *  crtneto'* 

cxxrvsw  are  zrr?-jr«aajs  aat*  mjn  f  11  wi      )^ii  ii  lAilker  fridt  vhidh  the 

ibbftsas  flk.'vJri  Mfie  aa«<  vr.-oL    i.*^  a«9r  A»  €Mli  aBMiBi  to  vaaii  aol  kftfv 

Veea.  aaerad  a.  SX3»  rukce  vest  s  «ac  tikamfti  aav  aiivHdhie  (ne  tte  oote, 

f»>rt.  7«^  !*J^.  te  K^.i.-cx  I«.-pi  d^'A'i  RMBifcs  m  citoBM.  iSee  p«l»  pagei 
^^  _      _  _     .    .      -       .  ...  ..... 


t4M>.4.  r::je  frea  aec  fictt  m  tke  iliiaiiH^  «Uck,  a*  regard  tte  *ex- 
toacsa^"  are  zrre-^rnas  a»i  ia?eT€aaaB^  vi2  W  fiHBi  Ike  aaliieci  rfotkcr  parte 
rf  Lix-i  E3dcft*«  WTiBcm  iwb. 
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the  plaintiff  in  the  month  of  February,  1824,  addressed  a        1B24. 

letter  to  Mr.  Cohen,  the  agent  of  the  defendant  Rothschild,  Natusch  v. 

requesting  that  he  might  be  allowed  to  become  a  subscriber  ^^^^^' 

or  member.    In  answer  to  such  letter  the  plaintiff  received  aluancb  "* 

a  printed  letter  dated  the  15th  March,  1824,  signed  by  the  ^^^^^^^ 

defendant  Rothschild,  and  referring  him  to  the  annexed  partnenbip 

prospectus,  and  informinir  him  that  his  name  was  inserted  l^'^^  ^^^ 

.  show  a  oontrtct 

for  fifteen  shares  in  the  company  and  desiring  him  to  pay  rendering  it 

on  or  before  the  19th  instant  lOZ.  per  share  at  the  com-  toT^tm)** 

pany^s  office ;  and  it  was  stated  in  a  postscript  to  the  letter  ^^^j^^J^^ 

that  the  company  would  commence  business  on  the  23rd  poses,  if  they 

instant.      The  prospectus  annexed  to  the  letter  was  a  ^^^part- 

printed  prospectus,  and  was  headed  and  entitled,  "The  "f*^g^ 

Alliance  British  and  Foreign   Fire  and   Life  Assurance  entpnrposes, 

Company.     Capital,  5,000,000/.  sterling."^    It  stated  that  formation  by 

the  defendants  Irving,  Baring,  Gumey,  Rothschild,  and  ^^  ofTdr 

Montefiore  were  the  presidents,  and  the  other  defendants  ptrtnen  to 

were  the  directors  of  the  company.     That  the  capital  of  tubacnbed 

the  company  was  divided  into  50,000  shares  of  100/.  each.  JJ^t'^j 

That  an  immediate  call  would  be  made  of  10/.  per  share,  4^^  ^^e  con- 
cern—•and  in 
effect— by 
compelling  them  merely  to  retire  upon  snch  tenns— so  to  form  «  new 
company. 

The  right  of  a  partner  is  to  hold  to  the  specified  purposes  his  partners 
whilst  the  partnership  continues,  and  not  to  rest  upon  indemnities  with 
respect  to  what  he  has  not  contracted  to  engage  in. 

That  a  dissatisfied  partner  may  sell  his  shares  for  double  what  he  originally 
gave  for  them,  is  no  reason  for  compelling  him  to  part  with  them. 

If  six  persons  join  in  a  partnership  of  life  assurance,  it  seems  clear  that 
neither  the  majority,  nor  any  select  part  of  them,  nor  five  out  of  the  six,  can 
engage  that  partnership  in  marine  insurances,  unless  the  contract  of  partner* 
ship,  expressly,  or  impliedly,  gives  that  power. 

Question — if  a  part  of  the  six  openly  and  publicly  profess  their  intention  to 
engage  the  partnership  in  another  concern,  and  clearly  and  distinctly  bring 
this  to  the  knowledge  of  one  or  more  of  the  other  partners,  and  such  one  or 
more  of  the  other  partners  can  be  clearly  shown  to  have  acquiesced  in  such 
intention,  and  to  have  permitted  the  other  partners  to  enter  upon  and  engage 
themselves  and  the  body  in  such  new  projects. 

The  principles,  which  a  court  would  act  upon,  in  the  case  of  a  partnership 
of  six,  must,  as  far  as  the  nature  of  things  will  admit,  be  applied  to  a  partner- 
ship of  600. 

They,  who  seek  to  embark  a  partner  in  a  business  not  originally  part  of  the 
partnership  concern,  must  make  out  clearly  that  he  did  expressly,  or  tacitly, 
acquiesce.* 


*  The  reader  will  presentlv  perceive  that  all  the  marginal  placita  are  passages  in  the  written 
ranarki'C  judgment]  of  Lord  Eldon. 
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Natusch  v. 
Irving. 

Cask  of  tbb 

Alliancb 

Assurance 

Compant. 

Statement  of 
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respectmg  the 
objects  of  the 
compeny. 


Printed  cer- 
tificate received 
by  the  plaintiff. 


and  that  every  shareholder,  as  a  condition  for  holding  his 
shares,  would  be  required  to  insure  a  sum  equal  to  the 
amount  of  his  subscription  in  the  fire,  or  10002.  in  the  life 
department  of  the  company.  The  prospectus  further  stated 
that  in  addition  to  the  specified  objects  of  the  institution^ 
viz.  fire  and  life  assurances,  it  was  intended  that  the  com- 
pany should  grant  life  annuities^  endowments  for  in&nts, 
and  benefit  policies  in  all  cases  connected  with  life  contin- 
gencies, and  should  avail  itself  of  the  advantages  continually 
offering  in  the  purchase  of  life  contingent  risks,  and  such 
other  descriptions  of  property  as  the  law  might  sanction. 

The  several  defendants  named  as  presidents  and  directors 
took  upon  themselves  the  offices  of  presidents  and  directors 
of  the  company,  and  were  privy  and  assenting  to  the  pub- 
lishing of  the  prospectus,  and  authorized  the  printed  letter 
signed  by  the  defendant  Rothschild  and  addressed  and  sent 
to  the  plaintiff,  and  had  ever  since  acted  as  the  presidents 
and  directors  of  the  company.  On  the  19th  of  March 
the  plaintiff  paid  the  instalments  on  his  fifteen  shares,  as 
required  by  the  letter  and  prospectus,  and  in  further  com- 
pliance with  the  stipulation  in  the  prospectus  the  plaintiff 
effected,  as  such  member  or  shareholder,  an  insurance  on 
his  own  life  for  15002.,  and  on  the  Slst  May,  1824,  paid  as 
such  shareholder  and  partner  the  amount  of  the  premium. 
The  plaintiff  upon  that  occasion  received  the  foUowing 
printed  certificate  signed  by  the  defendant  Rothschild: 
'^Alliance  British  and  Foreign  Life  and  Fire  Assurance 
Company,  No.  4,  New  Court,  St.  Swithin's  Lane.  Capital, 
6,000,000/.  sterling.  This  is  to  certify  that  Frederic 
Natusch,  Esq.,  of  St.  Swithin^s  Lane,  has  become  a  sub- 
scriber for  fifteen  shares  of  lOOZ.  each  in  the  Alliance 
British  and  Foreign  Life  and  Fire  Assurance  Company,  on 
which  10/.  per  cent,  have  been  paid,  and  that  on  executing 
such  deed  or  deeds  as  the  Board  of  Directors  shall  deem 
requisite  for  furthering  the  objects  stated  in  the  prospectus, 
the  said  Frederic  Natusch,  Esq.,  will  be  entitled  as  a  pro- 
prietor of  the  said  shares  to  all  the  benefits  and  emoluments 
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thereof.    This  certificate  to  be  void,  and  the  deposit  to  be        1824. 
forfeited,  on  failure  to  execute  such  deed  or  deeds  within  Natvsch  ». 
three  months  after  notice  in  the  London  Gazette.   London,  ^*^'''^* 
24th  March,  1824. — N.M.Rothschild.  Entered  in  the  com-  Alliamcs 
pany^s  books  L.  D.,  (no  assignment  is  valid  unless  regularly  company!' 
made  in  the  books  of  the  company,)  No.  35,220—^5,234.'' 

The  company  appointed  Mr.  Andrew  Hamilton  as  their  The  company 
secretary,  and  commenced  business  on  the  23rd  March,  as  bv^ess^rd 
announced  by  the  letter,  under  the  management  and  super-  ^*^^t  i^^^- 
intendence  of  the  defendants,  as  presidents  and  directors,  in 
the  effecting  of  insurances  and  granting  policies  in  the  fire 
and  life  departments,  and  transacted  business  to  a  considerar 
ble  extent,  and  was  in  a  prosperous  and  flourishing  condition. 

A  Bill  to  enable  the  Alliance  British  and  Foreign  Life  May  and  June, 
and  Fire  Insurance  Company  to  sue  and  be  sued  in  the  name  enable  the 
of  the  chairman  for  the  time  being,  or  of  any  other  member  2™  bTLed  in* 
of  the  company,  was  brought  from  the  House  of  Commons  ^^«  ^^^Q^^  o^ 

the  chairman, 

on  the  26th  of  May,  1824,  and  read  the  first  time  in  the  or  of  any  other 
House  of  Lords.  On  the  3rd  June  it  was  ordered  that  the  Z^S^y"!^  ^^^ 
Bill  should  be  committed,  and  on  the  same  day  upon  ^  Petition  of 

^      "^        [some  parties] 

reading  the  petition  of  *  *  it  was  ordered  that  the  petition  to  the  House  of 

should  be  referred  to  the  committee  to  whom  the  Bill  stood  y^^  ^  ^^^ 

committed,  and  that  the  petitioners  should  be  at  liberty  to  ^"^"^^  ^^^ 

be  heard  by  their  counsel  against  the  same  (a).    The  royal 

assent  was  given  to  the  Bill  on  the  17th  June,  1824. 

The  Act    recited  that  whereas   several   persons    had  Recital  of  the 

formed  themselves  into  a  company  by  the  name  of  '*  The  cap.  cxxxVii. 

Alliance  British  and  Foreign  Life  and  Fire  Assurance  ^^21°^*^*  . 

o  company  to  sue 

Company,^  and  had  subscribed  or  raised  a  considerable  and  be  sued  in 

i.  .  1     v.        «.    .  f.  t    thcnameofthe 

sum  of  money  m  order  to  effect  assurances  upon  uves  and  chairman  for 

survivorships,  and  against  loss  or  damage  by  fire:  and  or^of^t^^' 

whereas  the  public  had  been  greatly  benefited  by  the  member  of  the 

companTa     See 
formation  of  such  societies  with  competent  capitals,  and  Lord  Eidon's 

written  re- 
marks, post, 
(a)  The  author,  in  passing  this      the  petition  mentioned  post,  page  pages  398, 399. 

case  through  the  press,  has  not  368,  and  also  in  the  i^davit  of 

the  Lords'  Journals  within  reach.  Mr.  Freshfield,  stated  in   Lord 

Upon  reference  to  them,  it  pro-  Eidon's  order  of  the  4th  Nov., 

bably  would  appear  that  this  was  1824,  post,  page  391  ^ 
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1824^  considerable  revenue  was  derived  to  his  Majesty  therefrom : 
Natusch  v.  ftnd  whereas  difficulties  might  thereafter  arise  in  recovering 
isviNo.  j^^^g  ^^Q  ^^  ^Yie  said  company  called '« The  Alliance  BritUi 

Alliancb         and  Foreign  Life  and  Fire  Assurance  Company,^  ke. 
Com^a^y!*  By  the  second  section  of  the  Act  it  was  enacted  that  a 

The  aeoond        memorial  of  the  name  and  names,  and  descriptions  of  the 
sSd /Tct^^Sce    cl**^''™*"*i  ^^^  <>f  *^®  several  persons  being  members  of  the 
Lord  Bldon's      said  company,  in  the  form  for  that  purpose  expressed  in  the 
marks,  poet,       schedule  thereunto  annexed,  should  be  enrolled  npon  oath 
^**^  ^^^'         in  the  High  Court  of  Chancery  within  six  months  after  the 
passing  of  the  said  Act ;  and  that  when  any  new  chairman 
should  be  elected,  or  any  transfer  of  any  share  or  shares  of 
any  member  of   the  said  company  should  be  made,  a 
memorial  thereof  should  in  like  manner  be  enrolled  as 
aforesaid  within  three  months  afterwards  in  the  form  or  to 
the  effect  expressed  in  the  said  schedule  for  that  purpose. 
The  ihird  tec-        By  the  third  section  of  the  Act  it  was  enacted,  that  until 
^^SeeYwd  ^^  memorial  as  first  thereinbefore  mentioned  should  have 
BidoQ's  written  f^een  enrolled  in  manner  therein  directed,  no  action  should  be 
pi^  399.     '    brought  by  the  said  company  under  the  authority  of  the  Act : 
and  all  the  members  whose  names  should  be  expressed  in  any 
enrolment  to  be  made  in  pursuance  of  the  Act  should  be  and 
continue  liable  to  all  actions,  suits,  judgments,  and  execu- 
tions, until  a  memorial  or  memorials  of  transfer  of  the  shares 
of  such  members  should  have  been  enrolled  as  aforesaid. 
The  teventh  By  the  sevoith  section  of  the  Act  it  was  enacted  that 

Mid  Act^  See  i^o^^u^  therein  contained  should  extend,  or  be  deemed. 
Lord  Eidon's  construed,  or  taken  to  extend,  to  incorporate  the  said  corn- 
marks,  pott,  pany,  or  to  relieve  or  discharge  the  said  company,  or  any 
^*^  of  the  members  thereof  or  subscribers  thereto,  from  any 

responsibility,  duties,  contracts,  or  oUigations  whatsoever, 
which  by  law  they  then  were,  or  at  any  tune  thereafter 
should  be,  subject  or  liable  to,  either  between  the  said  com- 
pany and  others,  or  between  the  individual  members  of  the 
said  company  or  any  of  them,  and  others,  or  among  them- 
selves, or  in  any  manner  whatsoever,  except  so  far  as  the 
same  was  afiected  by  the  provisions  of  that  Act,  and  the 
true  intent  and  meaning  of  the  same. 
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A  Bill  to  repeal  so  much  of  the  Act  of  6  Geo.  I.  c.  18,   ^     ^*^*     ^ 

as  restnuned  any  other  Corporations  than  those  in  the  Act  Natuwh  v. 

named,  and  any  Societies  or  Partnerships  from  eflfecting    *^^^- 

Marine  Assurances,  and  lending  Money  on  Bottomry,  was  Alliahc* 

presented  in  the  House  of  Commons  17th  May,  1824.     It  cSLpaot!* 

was  read  there  a  second  time  on  the  28th  May,  1824.     It  Bill  to  repeal 

received  the  royal  assent  24th  June,  1824  (a).  StibTAdTe'*"' 

On  the  10th  of  August,  1824,  notice  was  inserted  in  the  ^^'  ^-  ^  ^^* 

presented  in 
London  (Gazette,  that  a  deed  had  been  prepared  under  the  the  House  of 

direction  of  the  defendants,  the  presidents  and  directors  of  mi^1824. 
the  company,  for  the  signature  of  the  subscribers  to  and 
partners  in  the  company ;  but  the  plaintiff  did  not  see  or 
hear  of  it  until  the  plaintiff  received  from  Mr.  Hamilton, 
the  secretary  to  the  company,  the  letter  of  the  30th 
August,  1824,  presently  mentioned.  This  deed  contained 
a  recital  of  the  repeal  of  the  Statute  of  the  6  Geo.  I.  pro- 
hibiting the  effecting  of  marine  insurances  by  partnerships 
or  companies,  and  that  it  was  intended  to  extend  the 
objects  of  the  Alliance  British  and  Foreign  Life  and  Fire 
Assurance  Company  to  marine  insurances,  and  lending 
money  on  bottomry,  and  it  contained  the  necessary  pro- 
vision for  enabling  the  company  to  carry  on  such  business. 
On  the  27th  of  August,  1824,  an  advertisement  appeared 
in  the  newBp^>er8,  dated  the  25th  of  that  month,  an- 
nouncing that  the  company  would  commence  the  business 
of  marine  insurance  on  the  following  Wednesday.  On  the 
same  27th  of  August  the  plaintiff  wrote  to  Mr.  Hamilton, 
the  secretary  of  the  company,  the  letter  printed,  post,  page 
383.  Mr.  Hamilton  having  laid  the  plaintiff^s  letter  before 
the  board  of  directors  of  the  company,  returned  to  the 
plamtiff  the  following  answer: — "Alliance  Office,  London,  Letter  of  the 
30th  August,  1824.     Sir,  I  have  laid  your  letter  of  the  ?M4,^i^*i 

27th  instant  before  the  board  of  direction  of  the  Alliance  ^y  *^*  "f^- 

tary  to  the 

Company,  and  am  desired  by  them  to  return  you  the  fol-  company  to  the 

plaintiff. 

(a)  See  Act  5  Geo.  IV.  c.  114.      part  of  which  was  thus  repealed. 
The  student  alone  need  be  re-      is  the  famous  Bubble  Act. 
minded  that  the  Act  of  Geo.  I., 
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1824. 

Natusch  V, 
Irving. 

Cass  or  th* 
Alliance 
assukancb 
Company. 


Plaintiff  not 
having  executed 
the  deed,  and 
his  name  not 
being  enrolled 
under  the  Act, 
not  subject  to 
any  of  the 
liabilities  of  the 
company. 

Plaintiff  may 
receive  back 
his  deposit 
with  interest. 

Plaintiff  insured 
his  life  with 
knowledge  that 
the  company 
intended  to 
carry  on  the 
business  of 
marine  insur- 
ance. 

Board  willing 
to  cancel  the 
policy  and 
return  the 
premium. 


1  Sept.  1824. 
Defendants 
begin  to  carry 
on  the  businesB 
of  marine 


11  Sept.  1824. 
Bill  filed  and 
injunction 
prayed. 


lowing  answer  to  it.  The  rumour  to  which  you  allude  is 
well  founded:  the  company  will  commence  marine-assurance 
business  on  the  first  of  September.  The  board,  however, 
do  not  consider  that  your  interest  can  be  prejudiced  by 
this  determination.  It  is  true,  that  fifteen  shares  were 
assigned  to  you  by  Mr.  Rothschild  at  your  particular 
request,  upon  which  shares  you  have  paid  a  deposit  of  101. 
per  cent.  But  as  you  have  not  executed  the  deed  of  settle- 
ment, and  as  your  name  is  not  enrolled  under  the  Act,  you 
are  not  subject  to  any  of  the  liabilities  attached  to  the  com- 
pany. If  you  are  dissatisfied  with  the  course  intended  to 
be  pursued,  you  may  receive  back  your  deposit  with  interest 
from  the  date  of  its  payment,  and  the  board  request  you 
will  consider  this  as  a  regular  tender  thereof.  With  regard 
to  the  insurance  efiected  by  you  on  your  life,  and  which 
(looking  either  to  the  date  of  the  proposal  for  or  of  the 
completion  of  it)  must  have  been  so  effected  with  know- 
ledge on  your  part  that  the  company  intended  to  carry  on 
the  business  of  marine  assurance,  the  board  are  ready  and 
willing  to  cancel  the  policy  and  return  the  premium,  and 
to  assist  you  in  transferring  your  assurance  to  any  other 
office  in  whose  solidity  you  may  have  more  confidence  than 
in  that  of  the  Alliance.  I  remain,  sir,  your  most  obedient 
servant,  A.  Hamilton,  Secretary.^  The  plaintiff,  in  reply  to 
this  letter,  wrote  to  the  secretary  to  the  company  the  letter 
of  the  Slst  of  August,  1824,  printed  post,  page  384. 

On  the  1st  September,  the  defendants,  the  presidents 
and  directors,  began  to  carry  on  the  business  of  marine 
insurance — underwriting  ships,  and  their  cargoes  and 
freight,  against  the  perils  of  the  sea.  No  general  meeting 
of  the  shareholders  was  ever  convened  to  consent  to  the 
company  ^igaging  in  the  business  of  marine  insurance. 

On  the  11th  September,  1824,  the  present  bill  was 
filed  (a),  praying  an  injunction  to  restrain  the  defendants. 


(a)  A  prior  bill  had  been  filed, 
but  it  was  dismissed  on  the  7th 
Sept.,  upon  the  plaintiffs  own 


petition,  before  any  proceedings 
taken  upon  it. 
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and  the  dertcB,  agents,  and  servants  of  the  company,  {rem         1824. 
eflectmg  marine  insurances,  or  transacting  the  bnsiness  of  Natvsch  v. 
underwriting  or  insuring  ships,  or  their  cargoes  or  freight,  ^*^''®- 
against  the  perils  of  the  sea,  and  from  lending  money  on  Alliancs 
bottomry  in  the  name  or  on  the  account  of  the  company,  ^•^•ancb 
and  from  using  the  name  of  the  company  for  such  purposes, 
and  also  from  carrying  on  the  business  of  underwriting  or 
lending  money  on  bottomry  in  any  other  name  or  firm  at 
the  place  of  business  where  the  busmess  of  the  company 
had  been  hitherto  carried  on,  and  from  applying  the  capital 
of  the  company  to  any  of  such  purposes  (a). 

A  petition  was  presented  to  the  Lord  Chancellor  praying 
an  injunction.  An  affidavit  of  the  plaintiff  in  support  of 
the  petition  stated  all  the  foregoing  matters,  except  those 
relative  to  the  passing  of  the  Act  of  the  5  Geo.  IV.  c. 
exxxvii.  to  enable  the  company  to  sue  and  be  sued  in  the 
name  of  its  chairman,  or  other  member,  and  of  the  Act 
5  Geo.  IV .  c.  cxiv.  to  repeal  part  of  the  Act  6  G^.  I. 

On  the  15th  September,  the  solicitor  for  the  defendants  15  Sept.  1824. 
appeared  on  their  behalf  before  Lord  Eldon  to  oppose  the  the  Pendants 
applicaUon  for  an  injunction.  S5??id^'S 

Lord  Eldon  intimated  (b)  that  the  defendants  ought  not  oppose  the 
to  advertise  for  marine  insurances  pending  the  application  an  injunction. 
for  an  injunction — ^and  the  solicitor  for  the  defendants 

(a)  Mr.  Gow,  in  the  statement  conjectured)  the  circumstance  that 
of  this  case  inserted  in  the  Ap-  such  relief  was  prayed  immaterial 
pendiz  to  his  Treatise  on  the  Law  to  the  object  he  had  in  view  at  the 
of  Partnership,  mentions  that  the  time.  Lord  Eldon's  order,  print- 
bill  prayed  a  dissolution  of  the  ed  post,  pages  376-397,  does  not 
partnerdiip,  and  if  necessary  a  profess  to  state  any  part  of  the 
receiver.  This  is  very  probable,  prayer  of  the  bill.  The  passage. 
Daring  Lord  Eldon's  Chancellor-  post,  page  396,  commencing  with 
ship  there  was  a  notion  that  the  the  words,  "  It  was  therefore 
Court  would  not  interfere  be-  prayed,"  is  referable  to  the  peti- 
tween  partners,  unless  the  bill  tion  for  the  injunction.  The  pas- 
prayed  a  dissolution.  However,  sage  states  only  the  terms  of  the 
the  author,  in  preparing  his  ab-  injunction  which  the  petition 
Btract  of  the  case,  took  no  note  of  prayed. 

the  prayer  for  dissolution  and  a         (6)   See  the  note,  post,  page 

receiver,  considering  (it  may  be  395. 
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^     ^824.     ^  undertook  that  the  businefls  of  the  company  should  be 
Natusch  v.      confined  to  as  few  marine  risks  as  possible. 
Ikying.  ^  affidavit  of  the  defendant  Rothschild,  and  other 

Allianos  affidavits,  were  filed  in  opposition  to  the  petition  for 
^m^j!^  the  injunction.  The  affidavits  in  opposition  alleged  that, 
Affidavitoof  shortly  after  it  had  been  determined  to  form  the  Alli- 
^thui^d^and  ^°^®  Company,  the  existence  of  an  intention  to  apply 
others.  for  an  Act  of  Parliament  or  charter  enabling  the  com- 

pany to  efiect  marine  insurances  was  currently  reported, 
and  was  a  common  subject  of  conversation  amongst  mer- 
cantile men.  That  when  the  plaintiff  proposed  to  become, 
or  at  least  when  he  actually  became,  a  partner  or  share- 
holder he  had  notice,  or  it  was  in  some  way  intimated  to 
him,  that  marine  insurance  was  to  form  one  of  the  objects 
of  the  company.  That  about  the  end  of  March,  1824,  the 
daily  newspapers  made  repeated  allusions  to  this  subject, 
and  that  it  was  quite  impossible  that  the  plaintiff  must  not 
himself  have  been  aware  of  the  fact.  That  the  insurance 
by  the  plaintiff  on  his  own  life  of  the  sum  of  1500/.  effected 
in  compliance  with  the  condition  contained  in  the  pro- 
spectus, was  not  completed  and  the  premium  paid  until  the 
31st  May,  1824.  That  at  that  time,  from  proceedings  in 
Parliament  relative  to  the  passing  both  of  the  company^s 
Act,  and  of  the  Act  for  the  repeal  of  part  of  the  Act  of 
6  Oeo.  I.,  it  was  matter  of  notoriety  that  there  was  an 
intention  of  engaging  the  company  in  marine  insurances. 
That  the  plaintiff  must  under  the  circumstances  be  con- 
sidered to  have  acquiesced,  and  that  he  did  in  fact  acquiesce, 
in  the  company  engaging  in  the  business  of  marine  in- 
surance. That  the  suit  was  instituted,  not  of  the  plaintiff's 
own  free  will  and  accord,  but  there  was  some  direction 
from  a  committee,  or  from  the  members  of  Lloyd^s  Cofiee 
House,  and  that  the  suit  was  not  instituted  and  carried  on 
for  the  benefit  and  advantage  of  the  plaintiff  himself,  but 
was  promoted  and  instigated  by  a  committee  of  under- 
vmters  at  Lloyd's,  and  it  was  meant  and  intended  that  the 
costs  and  charges  should  be  borne  and  paid  by  them.  That 
the  deed  of  settlement  had  been  executed  by  more  than  S40 
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shareholders,  who  held  upwards  of  22,400  shares.  The  defend-        i»^ 
ant  Rothschild  by  his  affidavit  intimated,  That  the  plaintiff  Natusch  v. 
could  not  have  relied  upon  the  statements  in  the  prospectus  ^^^^' 
when,  in  February,  1824,  he  offered  to  become  a  shareholder,  alliakcb"* 
inasmuch  as  the  prospectus  was  not  then  prepared,  and  was  ^oL^!^^* 
not  in  fact  issued  and  made  public  until  the  15th  March. 
With  regard  to  the  interview  on  the  5th  of  June,  1824, 
mentioned  in  the  affidavit  of  the  pUuntiff  as  having  taken 
place  between  the  defendant  Rothschild  and  him  the  plaintiff, 
the  defendant  Rothschild  by  his  affidavit  admitted  having 
had  such  interview  with  the  plaintiff,  and  that  the  plaintiff 
at  such  interview  objected  to  the  company  extending  its  oper- 
ations to  marine  insurance,  but  he  denied  that  the  plaintiff 
then  stated  his  opinion  of  the  impolicy  or  danger  of  a  joint- 
stock  company  undertaking  the  risks  of  marine  insurance. 

The  plaintiff  desired  an  opportunity  of  replying  to  the 
affidavits  in  opposition. 

Several  affidavits  on  the  part  of  the  plaintiff  were  filed  in  Affidavits  on 

the  part  of  the 
reply. — The  plaintiff  by  his  affidavit  in  reply  set  forth  his  pUintiir  in 

letter  to  Mr.  Cohen,  the  defendant  Rothschild'^s  agent,  ^^^^' 
dated  the'  24th  February,  1824,  in  which  he  had  stated 
that  he  should  be  one  of  the  first  to  offer  an  insurance  on 
his  own  life  when  the  arrangements  were  completed ;  and 
he  denied  that  when  he  became  a  shareholder  on  the  19th 
March  any  notice  was  received  by  him  that  marine  insu- 
rance was  to  form  part  of  the  business  of  the  company. 
He  stated  that  although  the  balance  of  the  premium  for 
the  insurance,  which  he  had  effected  on  his  own  life  for  the 
sum  of  15002.,  was  not  paid  until  the  Slst  May,  yet  that, 
independent  of  the  offer  to  insure  his  life  contained  in  the 
aforesaid  letter  to  Mr.  Cohen,  the  proposal  for  such 
insurance  was  formally  made  by  him  on  the  29th  of  April, 
and  a  small  sum  of  money  was  then  paid  by  him  on  account 
of  the  premium.  That  at  that  time  he  neither  knew,  nor 
had  reason  to  believe,  that  the  company  would  engage  in 
the  business  of  marine  insurance.  That  on  the  6th  of 
June,  after  the  Bill  for  the  repeal  of  the  Act  of  6  Geo.  I. 
had  been  read  a  second  time  in  the  House  of  Commons,  the 
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plaintiff  had  an  interview  with  the  defendant  RothachQd, 
and  stated  to  him  in  very  strong  terms  his  opinion  of  the 
danger  and  impolicy  of  a  joint-stock  company  undertaking 
the  risks  of  marine  insaranee,  and  that  he,  the  plaintifl^ 
had  had  experience  from  his  connexion  with  several  foreign 
marine-insurance  companies,  to  which  he  had  acted  as  agmt 
and  correspondent  in  this  country,  and  not  one  of  which 
companies  had  been  attended  with  success ;  and  the  plaintiff 
at  the  same  time  stated  to  the  defendant  Rothschild  his 
entire  disapprobation  of  the  company  engaging  in  the  busi- 
ness of  marine  insurance,  and  his  determination  to  oppose 
the  same  by  every  legal  means.  That  from  the  time  of 
the  Bill  for  a  repeal  of  so  much  of  the  Act  of  6  Geo.  I.  as 
restrained  any  other  corporations  than  those  named  in  the 
Act  from  effecting  marine  insurances  having  been  brought 
forward  in  the  House  of  Conmions,  the  plaintiff  took  an 
active  part  in  opposing  the  same. — There  were  other  affi- 
davits in  reply  and  in  support  of  the  petition  for  an  injunc- 
tion. One  of  such  affidavits  stated  that  the  solicitors  and 
other  agents  and  persons  connected  with  the  company,  in 
the  course  of  passing  the  company^s  Bill  through  its  difier- 
ent  stages,  cautiously  abstained  from  avowing  any  intention 
of  adding  the  business  of  marine  insurance  to  the  other 
objects  specified  in  the  prospectus ;  and  that  when  the  Bill 
was  in  committee  in  the  House  of  Lords,  Mr.  Pearce,  the 
solicitor  of  the  company,  would  not  avow  that  there  was 
any  such  intention,  and  when  a  question  on  the  subject  was 
put  to  him  before  the  committee,  he  stated  that  he  knew 
nothing  except  in  his  professional  capacity,  and  declined  to 
disclose  what  he  knew.  That  at  the  suggestion  of  the 
plaintiff  a  petition  was  prepared  and  signed  by  several 
shareholders  of  the  company,  praying  that  the  company 
might  be  restricted  in  its  objects  to  life  and  fire  insurance, 
and  that  a  clause  to  that  effect  was  prepared  for  insertion 
in  the  Bill  to  enable  the  company  to  sue  and  be  sued  in 
the  name  of  one  of  its  officers,  but  that  it  was  eventually 
deemed  unnecessary  to  press  to  have  such  a  clause  inserted. 
Lord  Eldon  having  read  the  affidavits  in  reply,  put  into 
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writing  (September,  1824)  remarks  upon  the  case  stated  by        1824. 
the  petition  for  the  injunction,  and  the  affidavits  in  support  Natusch  v. 
of  it,  and  the  affidavits  in  opposition.     The  following  is  a  ^^^^^^ 
copy  of  extracts  [made  in  December,  1824]  from  those  alliajic* 
remarks  (a).  Aj8u»akc« 

Extracts    from    Lord    Eldon's  written   Remarks   of  Extnctifrom 
September,  1824. — If  the  Alliance  Company,  being  formed  written  le- 
to  effect  assurances  upon  lives  and  survivorships  and  against  ?^^  ^  ^^* 
loss  or  damage  by  fire,  cannot  by  express  contract,  or 
authority  by  implication  vested  in  its  directors,  or  any 
select  part  of  its  body,  engage  the  partners  in  marine  risks 
— and  if  the  plamtiiF  on  behalf  of  himself  and  others  has  a 
right  to  prevent  the  company,  as  that  company,  from  so 
doing — several  points  are  made  on  the  part  of  the  defendants 
against  the  plaintiff. — [First.]  It  is  urged  that  the  plaintiff 
has  not  executed  the  deed  of  settlement.   To  this  it  may  be 
answered  that  if  the  company  had  no  right  to  engage  him 
in  marine  risks,  they  had  no  right  to  tender  to  him  for  exe- 
cution any  deed  which  did  so  engage  him.— [Secondly.]  An 
offer  is  made  to  the  plaintiff  that  he  may  receive  back  his  de- 
posit with  interest,  from  the  date  of  the  payment,  and  he  is 
desired  to  consider  himself  as  having  received  notice  thereof. 
— ^But  it  is  not,  I  apprehend,  competent  to  any  number  of 
persons  in  a  partnership  (unless  they  show  a  contract  ren- 
dering it  competent  to  them)  formed  for  specific  purposes, 
if  they  propose  to  form  a  partnership  for  very  different 
purposes,  to  effect  that  formation  by  calling  upon  some  of 
their  partners  to  receive  their    subscribed    capital   and 
interest  and  quit  the  concern,  and  in  effect  merely  by 
compelling  them  to  retire  upon  such  terms,  so  to  form  a 
new  company.     This  would,  as  to  partnerships,  be  a  most 
dangerous  doctrine.      Where  a  partnership  is  dissolved 
(even  where  it  can  be  in  a  sense  dissolved  the  instant  after 

(a)  The   remarks    have    been     They  will  also  be  found  post, 
printed  in  extenso  by  Mr.  Gow.      pages  398-404. 

VOL.  11.  '  B  B 
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notice  to  dissolve  is  given,  if  there  be  no  contract  to  the 
contrary)  it  must  still  continue  for  the  purpose  of  winding 
up  its  aflhirs,  of  taking  and  settling  all  its  accounts,  and 
converting  all  the  property,  means,  and  assets  of  the  part- 
nership existing  at  the  time  of  the  dissolution,  as  beneficially 
as  may  be  for  the  benefit  of  all  who  were  partners,  accord- 
ing to  their  respective  shares  and  interests ;  and  the  other 
partners  cannot  say  to  him  to  whom  they  have  given  an  offer 
of  his  deposit  and  interest,  Take  that  and  we  are  a  new  com- 
pany— ^keeping  the  effects,  means,  assets  and  property  of  the 
old  as  the  property  of  the  new  partnership. — [Thirdly.] 
The  company  will  indemnify  the  plaintiff  against  loss  by  its 
transactions  already  had,  or  hereafter  to  be  had,  not  for 
the  specified  purposes  of  the  institution.  But  the  right 
of  a  partner  is  to  hold  to  the  sprcified  purposes  his  partners 
whilst  the  partnership  continues^  and  not  to  rest  upon 
indemnities  with  respect  to  what  he  has  not  contracted  to 
engage  in. — [Fourthly.]  A  dissatisfied  partner  may  sell  his 
shares  for  double  what  he  originally  gave  for  them. — ^But 
he  cannot  be  compelled  to  part  with  them  for  that  reason ; 
it  may  be  his  principal  reason  for  keeping  them,  having 
the  partnership  concern  carried  on  according  to  the  con- 
tract. The  original  contract  and  the  loss,  which  his 
partners  would  suffer  by  a  dissolution,  is  his  security  that 
it  shall  be  so  carried  on  for  him  and  them  beneficially,  and 
with  augmented  improvement  in  the  value  of  his  shares 
and  their  shares. — [Miscellaneous  remarks.]  If  six  persons 
joined  in  a  partnership  of  life  assurance,  it  seems  dear  that 
neither  the  majority  nor  any  select  part  of  them,  nor  five 
out  of  the  six,  could  engage  that  partnership  in  marine 
insurances,  unless  the  contract  of  partnership  expressly,  or 
impliedly,  gave  that  power ;  because  if  this  was  otherwise 
an  individual  or  individuals  by  engaging  in  one  specified 
concern  might  be  implicated  in  any  other  concern  whatever, 
however  different  in  its  nature,  against  his  or  their  consent. 
But  if  a  part  of  the  six  openly  and  publicly  professed  their 
intention  to  engage  the  partnership  in  another  coneem. 
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and  dearly  and  distinctly  brought  this  to  the  knowledge  of  18S4. 
one  or  more  of  the  other  partners,  and  such  one  or  more  of  Natusoh  v. 
the  other  partners  could  be  clearly  shown  to  have  aoqui-  ^^^^' 
esced  in  such  intention,  and  to  have  permitted  the  other  alliancb 
partners  to  have  entered  upon  and  to  have  engaged  them-  ^p*"^^* 
selves  and  the  body  in  such  new  projects,  and  thereby  to 
have  placed  their  partners  so  engaged  in  difficulties  and 
embarrassments  unless  they  were  permitted  to  proceed  in 
the  farther  execution  of  such  projects — ^if  a  court  of  equity 
would  not  go  the  length  of  holding  that  such  conduct  was 
consent,  it  would  scarcely  think  parties  so  conducting 
themselves  entitled  to  the  festinum  remedium  of  injunc- 
tion. It  may  be  taken  that  the  principle  that  would  apply 
to  the  partnership  of  six  will  apply  to  this  partnership  of 
600  or  700. — There  is  much  difficulty  in  applying  the  rules 
of  law  and  equity  to  societies  constituted  of  numbers  of 
persons,  not  incorporated.  Much  has  been  done  with 
respect  to  the  difficulty  alluded  to,  by  provisions  how  those 
who  have  demands  upon  such  societies  are  to  sue,  and  how 
such  societies  are  to  be  sued.  Much  remains  to  be  done, 
and  particularly  as  to  rendering  simple  and  efiectual  the 
remedies  of  the  members  of  such  societies  against  each 
other.  Shares  may  devolve  to  feme  coverts,  infants,  be, 
but  whatever  are  the  difficulties  courts  must  struggle  to 
remedy  them,  and  to  prevent  particular  members  of  those 
bodies  firom  engaging  other  members  in  projects  in  which 
they  have  not  consented  to  be  engaged,  or  the  engaging  in 
which  they  have  not  encouraged,  assented  to,  empowered 
or  acquiesced  in,  expressly  or  tacitly,  so  as  to  make  it  not 
equitable  that  they  should  seek  to  restrain  them.  The 
principles,  which  a  court  would  act  upon  in  the  case  of  a 
partnership  of  six,  must,  as  far  as  the  nature  of  things  will 
admit,  be  applied  to  a  partnership  of  600.  They,  who  seek 
to  embark  a  partner  in  a  business  not  originally  part  of  the 
partnership  concern,  must  nmke  out  clearly  that  he  did 
expressly,  or  tacitly,  acquiesce. 
Lord  Eldon  having  in  another  part  of  his  remarks  (se^ 
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1824.  post,  page  401)  noticed  that  the  matter  had  been  discussed 
NATX78CH  V.  before  him  upon  the  ground  that  the  plaintiff  had  acqui- 
laviNo.  esced  in  the  extension  of  the  plan  of  the  company  to 

Alliancb         marine  insurance,  and  that  he  was  not  therefore  at  liberty 
cSw-AjfT*       ^  contravene  that  purpose,  and  this  deserved  much  con- 
sideration ;  and  having  in  another  part  of  his  remarks  (see 
post,  page  404)  stated  that  there  was  an  allegation  that 
the  plaintiff  ^s  suit  was  the  suit  of  the  members  of  LloydX 
and  that  he  was  suing  at  their  costs  and  charges,  and  that 
was  not  negatived  and  might  be  material — ^the  plaintiff 
Pl<intiff'B         made  a  further  affidavit  in  reply.  This  affidavit  gave  further 
in  reply,  details  as  to  what  took  place  between  the  plaintiff  and  the 

October^  1824.  defendant  RothschUd  on  the  6th  of  June,  1824.  It  stated 
that  upon  the  plaintiff  expressing  to  the  defendant  Roths- 
child his  determination  to  oppose  by  all  lawful  means  the 
extension  of  the  business  of  the  company  to  marine  insur- 
ance, the  defendant  Rothschild  said,  Well,  we  shall  see 
who  beats.  It  further  stated  that  since  the  plaintiff  had 
first  learned  the  intention  of  the  defendants  to  extend  the 
objects  of  the  company  to  marine  insurance  he  had  always 
intended  to  oppose  such  extension,  (detailing  the  grounds  of 
his  coming  to  such  determination,)  and  that  on  the  occasion 
of  his  going  to  France  on  business  in  the  month  of  June, 
1824,  he  had  given  instructions  to  watch  the  proceedings  of 
the  company  during  his  absence,  which  continued  till  the  end 
of  July :  and  that  during  that  time  things  appeared  to  con- 
tinue in  the  same  state :  and  that  until  the  advertisement  of 
the  27th  of  August  the  plaintiff  was  in  doubt  whether  any 
attempt  would  be  made  to  carry  on  the  business  of  marine 
insunmce.  That  so  far  from  the  suit  being  instituted  on 
behalf  of  Lloyd's  Coffee  House,  he,  the  plaintiff,  had  insti- 
tuted it  of  his  own  free  will  and  accord,  and  without  any 
direction  from  the  members  or  committee  of  Lloyd'^s  Coffee 
House,  and  solely  for  his  own  benefit  and  advantage  as  a 
shareholder  in  the  Alliance  Company.  The  plaintiff  in  his 
further  affidavit  in  reply  also  stated  that  notwithstanding 
the  Lord  Chancellor  had  said,  and  it  was  understood,  that 
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the  defendants  should  not  advertise  for  marine  insurances         1824. 
pending  the  application  for  an  injunction,  they  had  in  their  Natusch  v. 
advertisements  continued  to  publish  the  name  of  a  superin-  ^»^^™o- 
tendent  of  marine  insurance,  who  had  frequently  attended  aluanc™' 
on  the  Royal  Exchange  and  solicited  orders,  and  that  the  ^*"»a"c» 
defendant  Rothschild  had  used  all  his  influence  to  increase 
the  business  of  the  marine  department,  notwithstanding  the 
undertaking  of  the  solicitor  of  the  defendants  that   the 
business  of  the  company  should  be  limited  to  as  few  marine 
risks  as  possible. 

On  the  18th  of  October  Lord  Eldon  made  an  order  that   i^th  Oct.  1824. 
the  defendants  should  show  cause  at  the  next  Seal  why  an  Order  that  the 
injunction  should  not  be  granted  as  prayed ;  and  with  refer-  ^"SdA^w 
ence  to  the  allegation  in  the  further  affidavit  of  the  plaintiff  cause  at  the 
in  reply,  that  the  defendants  had  continued  to  advertise  for  an  injunctioii 
nmrine  insurances  pending  the  application  for  the  injunc-  ^^°i*  ^ 
tion,  and  that  the  defendant  Rothschild,  notwithstanding  pnyed. 
the  engagement  of  the  solicitor  for  the  defendants,  had  used 
great  exertions  to  increase  the  business  of  the  marine  depart- 
ment — His  Lordship  gave  the  plaintiff  liberty  at  the  next 
Seal,  or  at  any  other  time,  to  apply  to  the  Court  as  he  might 
be  advised  respecting  any  transactions  of  the  defendants 
since  the  filing  of  the  bill. 

This  order  recited  the  petition  of  the  plaintiff  for  the 
injunction,  and  was  drawn  up  on  reading  of  the  Six  Clerks' 
certificate  of  the  filing  of  the  plaintiff's  bill,  and  of  the 
three  affidavits  of  the  plaintiff,  the  affidavit  of  Benjamin 
Shaw,  the  affidavit  of  James  William  Freshfield,  and  the 
affidavit  of  Archibald  Corbett.  It  took  no  notice  of  the 
affidavits  filed  in  opposition  to  the  petition  for  the  injunc- 
tion, (a) 

(a)  The  ensiiiDg  is  a  copy  of  High  Chancellor  of  Great  Britain 

the    commencement     of     Lord  of   the  hamble  petition  of  the 

Eldon's  Order  of  the  18th  Oc-  above-named     plaintiff,     setting 

tober. — Natusch  v,  Irving,  Mon-  forth  that  on  the  11th  day  of 

day,  18th  October,  1824.    Upon  September  instant,  the  petitioner 

consideration    this    day  had  by  filed  his  bill  in  this  Court,  there- 

the  Right  Honourable  the  Lord  by  setting  fprth  as  follows,  that  is 
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1824^  Upon  the  4th  November  cause  was  to  be  shown  by  the 

Natusoh  9.  defendants  against  granting  an  injunction. 
l.yiKo.  jjy    Solicitor-General    [Sir   Charles  Wetherell],   Mr. 

Alliamcs  Healdj  and  Mr.  Sidebottom  for  the  defendants,  said  that 

Coan^!'  they  had  perused  and  carefully  considered  the  remarks,  which 

Lincoln's  Inn  his  Lordship  had  been  so  good  as  to  transmit  to  the  parties, 

?th^NoY.^i824.  before  the  Order  of  the  18th  of  October,  calling  upon  the 

From  the  defendants  to  show  cause  why  an  injunction  should  not  be 

anthor't  own 

notes.  granted  against  their  effecting  marine  insurances,  had  been 

drawn  up,  and  that  they  had  come  to  the  conclusion  that 
no  arguments,  which  could  be  brought  forward  on  the  part 
of  the  defendants,  would  be  considered  by  the  Court  as 
a  satisfactory  answer  to  such  remarks.  They  therefore 
looked  upon  the  question  as  decided,  and  should  not  oppose 
the  order  for  the  injunction  being  made. 

Mr.  Hart,  Mr.  Knight^  and  Mr.  Anderdon  appeared  for 
the  plaintiff. 

Lord  Eldon. — During  the  vacation,  whilst  in  the  countiy, 
I  gave  considerable  attention  to  this  novel  and  important 
case.  The  parties  litigating  are  members  of  a  joint-stock 
company  entitled,  if  I  recollect  right,  the  British  and 
Foreign  Life  and  Fire  Insurance  Company.  Mr.  Roths- 
child framed  the  plan  of  the  company,  and  there  is  a 
capital  of  5,000,000/.  The  company  was  formed  in  the 
spring  of  the  year,  and  the  prospectus  states  what  the 
objects  of  the  company  are.  There  were  many  minor 
points,  but  the  great  question  was,  whether  marine  in- 
surances came  within  the  scope  of  the  prospectus,  and  it 

to  say,  in  the  month  of  February  11th  Sept.,  1824,  the  20th  Sept., 

in  the  present  year,  &c.  1824,  and  the  8th  day  of  October, 

The  ensuing  is  a  copy  of  that  1824,  an  affidavit  of  Benjamin 

part  of  Lord  Eldon's  Order  of  the  Shaw,  sworn  the  20th   day   of 

18th  October,  which  precedes  the  September,  1824,  an  affidavit  of 

ordering  part.    Whereupon,  and  James  William  Freshfield,  sworn 

upon  reading  the  Six  Clerks'  certi-  the  20th  day  of  September,  1824, 

ficate  of  the  filing  of  the  plaintiff's  and   an   affidavit   of  Archibald 

bill  and  of  three  several  affidavits  Corbett,  sworn  the  20th  day  of 

of  the   plaintiff,   Rene   Frederic  September,  1824 — It  is  ordered, 

Natusch,  sworn  respectively  the  &c. 
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being  clear  that  it  did  not,  could  that  business  be  compre-  ^  1824. 
hended  without  the  consent  of  all  the  shareholders  or  Natvsohv. 
partners  ?  It  appeared  before  me  that  the  great  majority,  ^^^^^- 
I  forget  what  proportion,  was  for  extending  the  business  to  Allianck 
insuring  marine  risks.  Mr.  Natusch,  a  member  of  Lloyd's,  cSLp^I^y!* 
objected.  It  appeared  also  from  the  affidavits  that  some 
other  of  the  members  or  shareholders  objected.  They 
thought,  whether  rightly  or  wrongly  appears  to  me  imma- 
terial, that  it  would  not  be  for  the  benefit  of  the  concern  to 
engage  in  this  new  business.  The  prospectus  is  silent  as 
to  a  business  of  this  kind.  There  is  nothing  giving  the 
defendants,  the  presidents  and  directors,  any  authority, 
express  or  implied,  to  enter  into  any  description  of  business, 
which  is  not  pointed  out  by  the  prospectus.  Mr.  Natusch 
says,  I  will  not  have  the  joint  capital  employed  in  this  new 
concern.  The  point  of  the  case  appears  to  me  to  be  a  very 
sunple  one.  If  A.,  B.,  and  C.  are  partners,  and  B.  and  C. 
choose  to  embark  in  a  new  trade,  are  they  to  have  the 
power  of  compelling  A.  to  join  his  share  of  the  capital  with 
them  in  such  new  trade !  If  he  will  not  embark  in  the  new 
trade,  are  they  to  have  the  power  of  driving  him  out  of  the 
old  concern  by  offering  to  return  him  his  capital !  That  was 
what  was  proposed  here.  The  defendants  say.  We  will  place 
the  plaintiff  in  the  same  situation  in  which  he  was  before  he 
became  a  shareholder.  This  the  plaintiff  declined,  and  I 
think  he  had  a  right  to  do  so.  I  have  no  hesitation  in 
deciding  that  two  partners  cannot  drive  a  third  out  of  the 
concern,  upon  no  other  ground  than  because  he  declines 
to  engage  in  some  new  business  which  there  is  no  power, 
express  or  implied,  to  undertake  without  his  consent.  The 
principle  must  be  the  same  whether  the  partnership  be  of 
three,  or  three  hundred.  There  was  a  deed  executed  by 
the  greater  part  of  the  shareholders,  enabling  the  defend- 
ants to  carry  on  the  business  of  marine  insurance ;  but  the 
plaintiff  had  refused  to  execute  it,  and  I  thought  he  had  a 
right  so  to  refuse.  The  defendants  also  raised  a  question 
as  to  acquiescence,  and  as  to  the  suit  not  being  that  of 
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the  plaintiff,  but  that  of  a  committee  of  Lloyd^s  Coffee 
House.  It  appeared  to  me  in  October  that  these  objec- 
tions had  not  been  substantiated.  The  notes,  which  have 
been  alluded  to,  were  drawn  up  by  me  with  some  haste,  and 
were  not  intended  exactly  as  the  reasons  of  my  decision, 
but  as  suggesting  matters  for  further  consideration  and 
inquiry.  Parties  have  however  a  right  to  know  the  exact 
ground  upon  which  a  judge's  opinion  is  formed,  and  if  my 
written  notes  are  returned  to  me  I  will  put  them  into  a 
more  correct  shape. 


The  parties  were  of  course  satisfied  with  his  Lordship's 
notes  in  their  existing  shape. — The  order  for  the  injunction 
presently  printed  was  drawn  up.  The  defendants  soon 
after  (December,  1824,)  formed  a  distinct  company  for 
effecting  insurances  upon  ships,  their  cargoes  and  freights, 
against  the  perils  of  the  sea  and  other  marine  risks,  and 
for  lending  money  upon  bottomry  and  respondentia  with  a 
capital  equal  to  that  of  the  British  and  Foreign  Life  and 
Fire  Insurance  Company — 5,000,000/.  See  the  Act  of 
the  6  Geo.  IV.  cap.  ccii.  entitled  An  Act  for  enabling  the 
Alliance  Marine  Assurance  Company  to  sue  and  be  sued  in 
the  Name  of  the  Chairman  for  the  time  being,  or  of  any 
other  Member  of  the  Company,  and  the  copy  of  the  deed  of 
settlement  of  the  company  dated  the  Ist  June,  1825,  set 
forth  in  the  schedule  annexed  to  the  Act. 


Copy  of  Lord 
Eldon's  Order 
of  the  4th  Nov. 
1824. 


L.  C.  Thursday,  4th  November,  1824.— Rene  Frederic  Natnsch, 
on  behalf  of  himself  and  all  other  the  shareholders,  members,  or 
partners  of  the  company  called  the  Alliance  British  and  Forrign 
Life  and  Fire  Assurance  Company,  plaintiff ;  John  Irving,  Franda 
Baring,  Samuel  Gumey,  Nathan  Meyer  Rothschild,  Moses  Moa- 
tefiore,  James  Alexander,  George  Henry  Barnett,  Charles  Bevaii, 
John  Bowden,  Archibald  Campbell,  William  Crawford,  Timothy 
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Abraham  Curtis^  Francis  Cresawell,  Charles  Greenwood^  James         1824. 

Hejgate>  Jmi.,  William  Howard,  John  Innes,   William  Kay,  Nxtusch  v. 

Oswald  Smith,  Henry  Milnes  Thornton,  and  Thomas  Wilson,  Iavino. 

defendants.     Whereas,  by  an  order,  dated  the  18th  day  of  Octo-  Cam  of  thb 

ber  last,  it  was  ordered  that  the  defendants  should  show  cause  at  ^gg^^^*  ^ 

the  next  Seal  why  an  injunction  should  not  be  granted,  as  prayed,  Compaxt. 

against  their  effecting  marine  insurances,  or  underwriting,  or  in-  Lord  Eldon's 

suring  ships,  their  cargoes  or  freights,  against  the  perils  of  the  Ort  1824  that 

sea,  and  from  lending  money  on  bottomry,  in  the  name  and  on  the  defendants 

the  account  of  the  Alliance  British  and  Foreign  Life  and  Fire  "^^^d  show 

^^  cause  at  the 

Assurance  Company,  and  from  in  any  manner  using  the  name  of  next  Seal  why 

the  said  company  for  such  purposes  ;  and  the  plaintiff  was  to  be  ■?  "fj^^t^iS^ 
at  liberty  at  the  same  time,  or  at  any  other  time,  to  apply  to  the  granted. 
Court,  as  he  might  be  advised,  respecting  any  transactions  of  the 
defendants,  or  any  of  them,  which  have  taken  place  since  the  filing 
of  the  plaintiff's  bill — Now  upon  opening  of  the  matter,  this 
present  day,  unto  the  Bight  Honourable  the  Lord  High  Chancellor 
of  Great  Britain,  by  Mr.  Solicitor-General,  and  Mr.  Heald,  and 
Mr.  Sidebottom,  who  came  to  show  cause  why  an  injunction 
should  not  be  granted,  it  was  alleged  that  the  plaintiff  filed  his 
bill  in  this  court  against  the  defendants,  setting  forth,  amongst  The  hilL 
other  things,  that  some  time  in  or  about  the  month  of  February, 
in  this  present  year,  Nathan  Meyer  Bothschild,  of  London,  mer- 
chant, one  of  the  defendants,  set  on  foot  a  plan  for  the  formation 
of  a  proprietary  company  or  partnership,  for  the  effecting  of  life 
and  fire  assurance,  and  caused  various  reports  respecting  the  estar 
blishment  of  such  company  or  society  to  be  extensively  circulated 
throughout  the  metropolis,  it  being  intimated  and  given  out  to  be 
understood  that  applications  of  persons  desirous  of  becoming  sub- 
scribers or  members,  should  be  addressed  to  the  said  Nathan 
Meyer  Bothschild,  or  Benjamin  Cohen  his  agent ;  in  consequence 
whereof  the  plaintiff— having  experience  of  the  advantages  to  be 
derived  from  such  societies  when  conducted  and  regulated  according 
to  the  usual  course  of  management  in  similar  establishments,  and 
having  great  confidence  in  the  influence  and  experience  of  the  said 
Nathan  Meyer  Bothschild  being  such  as  to  enable  him  to  esta- 
blish and  conduct  a  beneficial  and  flourishing  society  or  partner- 
ship for  such  purposes  of  life  and  fire  assurance — addressed  a 
letter  to  the  said  Benjamin  Cohen,  as  the  agent  of  the  said  Nathan 
Meyer  Rothschild,  some  time  in  the  month  of  February,  in  this  Feb.  1824. 
present  year,  requesting  that  he  might  be  allowed  to  become  a  ^ppudtion. 
subscriber  to,  or  member  of  the  said  life  and  fire  assurance 


378 


REPORTS  IN  CHANCERY. 


1824. 

Natusch  v. 
laviNO. 

Cask  or  thb 
Alliamcb 
assurancb 
Company. 

15  March 
1824.    The 
defendant 
Rothschild's 
letter  to 
plaintiff. 


company  which  he  the  said  Nathan  Meyer  Bothschild  was  then 
forming,  as  did  numerous  other  individuals,  who  are  interested  in 
the  company,  hereinafter  mentioned  in  like  manner  with  the 
plaintiff.  That  in  answer  to  his  said  letter  he  received  a  printed 
letter,  dated  2,  New  Court,  St.  Swithin's  Lane,  being  the  count- 
ing house  of  the  said  Nathan  Meyer  Rothschild,  15th  March, 
1824,  addressed  to  him  at  his  counting-house  in  St.  Swithin's 
Lane,  from  which  his  said  letter  had  been  dated,  by  the  name  of 
John  Natusch,  Esq.  (the  same  being  meant  and  intended  for  the 
plaintiff,  the  said  name  of  John  having  been  written  by  mistake), 
which  letter  was  subscribed  by  the  proper  hand  of  the  said  Nathan 
Meyer  Rothschild,  and  is  in  part  in  the  words  and  figures  follow- 
ing (that  is  to  say)  : — "  Sir, — ^I  (meaning  the  said  Nathan  Meyer 
Rothschild)  beg  to  refer  you  to  the  annexed  prospectus,  and  to 
inform  you  that  your  name  is  inserted  for  fifteen  shares  in  the 
Alliance  British  and  Foreign  Life  and  Fire  Assurance  Company. 
You  will  please  to  pay,  on  or  before  Friday,  the  19th  instant,  10^ 
per  share  at  the  company's  offices,  pro  tempore,  No.  4,  New 
Court,  St.  Swithin's  Lane.  The  success  of  all  establishments  of 
this  description  must  necessarily  depend  upon  the  individual 
exertions  of  the  proprietary ;  but  calculating  (as  the  presidents 
and  directors  confidently  do)  upon  such  exertions  upon  the  part 
both  of  their  foreign  and  British  shareholders,  they  feel  no  hesi- 
tation in  predicting  that  this  institution  will  speedily  become  one 
of  the  first  in  Europe,  both  in  profit  and  utility .*'  And  in  a 
postscript  to  the  said  letter  it  was  stated  that  the  said  company 
would  commence  business  on  Tuesday,  the  23rd  March,  1824,  at 
their  office.  No.  4,  New  Court,  St.  Swithin's  Lane.  That  the 
said  letter  was  accompanied  by  a  printed  prospectus,  which  was 
that  referred  to  in  the  said  letter,  and  which  said  prospectus  was 
and  is  headed  and  entitled,  **  The  Alliance  British  and  Foreign 
Fire  and  Life  Assurance  Company.  Capital,  five  millions  ster- 
ling," and  which  stated  John  Irving,  Francis  Baring,  Samuel 
Gumey,  Nathan  Meyer  itothschild,  and  Moses  Montefiore,  all  of 
the  city  of  London,  merchants,  to  be  the  presidents,  and  James 
Alexander,  George  Henry  Bamett,  Charles  Bevan,  John  Bowden, 
Archibald  Campbell,  William  Crawford,  Timothy  Abraham  Curtis, 
Francis  Cresswell,  Charles  Greenwood,  James  Heygate,  Jun., 
William  Howard,  John  Innes,  William  Kay,  Oswald  Smith, 
Henry  Milnes  Thornton,  and  Thomas  Wilson,  who  were  also  all 
of  the  city  of  London,  merchants,  to  be  the  directors  of  the  said 
company,  and  which  said  several  persons  are  the  defendants,  and 
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the  bodj  of  which  said  prospectus  was  and  is  in  the  words  and         1824. 

fig;ore8  following  (that  is  to  say)  :— "The  object  of  this  insti-  natubch  v    ' 

tation  is  to  combine  the  highest  pnblic  utilitj  with  the  greatest  Irtino. 

individaal  benefit  to  the  proprietors.     It  is  confidently  expected  Cask  of  thb 

that  this  will  be  attained  in  a  greater  degree  than  has  ever  yet  ^"aw« 

been  realized,  owing  to  the  extensive  connexions,  both  foreign  Compakt. 

and  domestic,  of  the  parties  with  whom  the  company  originates.  Body  of  the 

and  the  large  capital  to  be  invested  therein,  by  means  of  which  P">»P«c^« 

the  company  will  be  able  to  avail  itself  of  every  (^portunity 

beneficial  to  its  interests,  and  to  defray  its  expenses  with  the  least 

possible  diminution  of  profits.    The  following  is  an  outline  upon 

which  the  institution  is  intended  to  be  conducted,  which  plan  will 

be  further  matured  by  the  presidents  and  directors  under  the 

ablest  legal  and  professional  advice,  and  will  be  completed  in  such 

a  way  as  counsel  may  recommend ;  and  the  shares  are  tendered 

to  the  parties,  who  have  offered  to  subscribe  for  them,  upon  this 

express  condition  that  all  further  details  shall  remain  with  the  All  liirther 

presidents  and  directors,  and  that  the  shareholders  shall  execute  ^^^  ^ 
'^  ,  remain  with 

such  deed  or  deeds  as  may  be  deemed  requisite.     The  capital  of  the  presidents 

the  company  is  5,000,000/.,  which  is  divided  into  fifty  thousand  *»^  ^rectors, 
,/v/v.     /  T.T  .  X  X  -J     X      j«      X  J  andtheshare- 

100c.  shares.     No  proprietor,  except  presidents,  directors,  and  holders  to  ex- 
auditors,  is  allowed  to  hold  more  than  fifty  shares  until  after  the  ^^  ^^^ 
25th  March,  1825.    An  immediate  call  wiU  be  made  of  10/.  per  gg  migj^^  |^ 
share,  which  will  in  all  probability  be  the  only  demand  on  the  deemed  re- 
proprietors.     Every  shareholder,  as  a  condition  for  holding  his  ^^""^  ' 
shares,  will  be  required  to  insure  a  sum  equal  to  the  amount  of 
his  subscription  in  the  fire,  or  1000/.  in  the  life  department  of 
the  company.    The  company  vriU  commence  business  on  Tuesday 
the  23rd  March,  1824,  at  their  temporary  office.  No.  4,  New 
Court,  St.  Swithin's  Lane.     Its  concerns  will  be  conducted  by 
the  five  presidents  and  sixteen  directors  aboTe-named,  who  vriU 
unitedly  form  the  board  of  direction :  after  the  death  or  retire- 
ment of  the  presidents  by  twenty-one  directors.     The  presidents 
have  seats  in  the  direction  for  life,  but  on  death  or  retirement 
will  be  succeeded  by  directors.     The  presidents  are  authorized  to 
hold  any  number  of  shares,  but  will  Tacate  their  seats  in  the 
direction  if  their  number  of  shares  be  reduced  below  500.     One 
of  the  presidents,  when  present,  vrill  take  the  chair  at  all  meetings 
of  directors  and  proprietors,  succeeding  each  other  alternately, 
year  by  year  ;  and  each  of  them  will  have  two  votes  at  all  meet- 
ings of  the  board  of  direction.    The  directors  and  auditors  must 
possess  fifty  shares  at  the  time  of  their  election,  and  upon  being 
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elected  must  increase  that  number  to  100,  and  maj  hold  500 
shares.  The  right  of  election  will  be  in  proprietors  holding  ten 
or  more  shares,  and  having  so  held  them  for  one  year,  or  from 
the  25th  March,  1824 ;  and  every  proprietor  of  above  ten  shares 
will  have  a  vote  in  respect  of  every  additional  ten  shares  held  by 
him.  The  first  election  of  directors  wiU  take  place  at  a  general 
meeting  of  proprietors  to  be  called  for  the  25th  March,  1826, 
when  five  of  the  present  directors  will  retire  and  five  new  ones  be 
elected :  on  every  succeeding  25th  day  of  March  the  same  retire- 
ment and  election  will  take  place.  No  director  will  be  eligible  to 
be  re-elected  until  he  shall  have  been  one  year  out  of  office.  Each 
director  will  have  one  vote  at  the  board.  The  functions  of  the 
board  of  direction  will  be  such  as  are  usual  in  similar  institutions, 
and  will  extend  to  the  appointment  and  dismissal  of  all  ofiicers 
belonging  to  the  estabUshment,  except  auditors.  Of  the  three 
auditors  above-named  one  will  retire  on  the  25th  March,  1826, 
and  will  be  replaced  by  another  to  be  elected  by  the  shareholders, 
and  in  the  same  manner  as  the  directors ;  and  one  will  from 
thenceforth  retire  annually  and  be  replaced  as  above.  A  special 
meeting  of  share-proprietors  will  be  held  on  the  25th  March, 
1826,  and  on  the  25th  March  in  every  succeeding  year,  within 
the  city  of  London,  to  be  called  by  advertisement,  for  the  purpose 
of  receiving  and  considering  such  information  as  to  the  state  and 
progress  of  the  concerns  of  the  company  as  the  board  of  direction 
shall  be  able,  or  shall  deem  it  prudent,  to  lay  before  them ;  and 
so  much  of  the  balance  in  hand  as  the  board,  in  its  discretion, 
shall  think  may  be  safely  appropriated  in  the  nature  of  actoal 
profits  (after  deducting  and  paying  to  the  proprietors  not  less 
than  three,  or  more  than  five  per  cent,  per  annum,  by  way  of 
interest  on  their  deposits),  shall  be  applied  in  the  following 
manner,  viz.,  a  sum  equal  to  five  per  cent,  thereon  shall  be  laid 
out  in  the  purchase  or  redemption  of  shares,  provided  shares  can 
be  purchased  or  redeemed  at  or  below  a  premium  of  90/.  per 
share,  thus  benefiting  the  proprietary  without  diminishing  the 
security  of  the  public ;  and  a  further  sum,  equal  to  fifteen  per 
cent,  thereon,  in  paying  up  the  remaining  ninety  per  cent,  on  the 
shares  until  the  whole  capital  of  5,000,000/.  shall  be  realized. 
The  remaining  eighty  per  cent,  of  such  disposable  profits  shall — 
from  time  to  time,  as  the  same  shall  be  annually  declared  by  the 
board  of  direction — be  invested  in  public  securities  in  the  names 
of  trustees,  and  shall,  once  in  every  five  years,  be  divided  between 
the  proprietors  and  holders  of  policies  in  such  proportions  as  the 
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board  of  direction  may  deem  proper.     No  proprietor  is  to  be         1824. 
permitted  to  attend  meetings  of  proprietors,  unless  he  sball  have  natusch  v 
•held  ten  shares  for  one  year  or  from  the  formation  of  the  com-  Iryiko. 
panj.     All  unemployed  capital  above  20,000/.  shall,  from  time  Cabs  of  thb 
to  time,  be  invested  in  public  securities  in  the  names  of  trustees.  jv^ggi^KCB 
In  addition  to  the  specified  objects  of  the  institution — ^namely,  fire  Compant. 
and  life  assurances — ^it  is  intended  that  the  company  shall  grant  Body  of  the 
life  annuities,  endowments  for  infants,  and  benefit  policies  in  all  P'^P^^^^* 
cases  connected  with  life  contingencies ;  and  shall  avail  itself  of 
the  advantages  continually  offering  in  the  purchase  of  life  con- 
tingent risks,  and  such  other  descriptions  of  property  as  the 
law  may  sanction."     That  it  appears  by  the  affidavit  of  the  Fint  affidavit 
plaintiff.   Bene  Frederic  Natusch  (a),   that  he  hath  been  in-  <rfpl«i"«ff- 
formed  and  believes  that  the  said  several  persons  so  named  as 
presidents  and  directors  took  upon  themselves  such  offices  of 
presidents  and  directors  of  the  said  intended  company,  and  were 
privy  and  assented  to  the  publishing  of  such  prospectus,  and 
authorized  the  writing  of  the  said  letter  of  the  said  Nathan  Meyer 
Rothschild,  and  have  ever  since  acted,  and  now  act,  as  the 
presidents  and  directors  of  the  said  company.     That  various 
copies  of  the  said  printed  prospectuses  were  circulated  in  the 
city  of  London  and  elsewhere,  by  and  under  the  direction,  as 
the  said  plaintiff  hath  been  informed  and  believes,  of  the  said 
defendants  as  such  presidents  and  directors;  and  that  the  said 
deponent  giving  credit  to  the  representations  contained  in  the 
said  prospectus,  and  placing  confidence  in  the  said  defendants 
whose  names  so  appeared  in  the  said  prospectus  as  presidents 
and  directors  of  the  said  company,  and  having  frequent  occasion 
to  effect  life  and  fire  assurance  on  account  of  his  correspondents 
and  connexions  both  at  home  and  abroad,  and  being  therefore 
desirous  of  becoming  interested  in  a  company  intended  for  the 
purpose  of  granting  Hfe  and  fire  insurances,  and  dealing  in  mat- 
ters connected  with  life  contingencies,  and  in  the  purchase  of  life 
contingent  risks  and  other  property  of  the  like  nature,  to  the 
effect  in  the  said  prospectus  declared,  and  for  no  other  matters  or 
purposes  whatsoever,  accepted  the  said  offer  to  become  a  partner 

(a)  This  affidavit  seems  to  have  ants  appeared  before  Lord  Eldon 

been  filed  the  11th  Sept.,  and  to  to   oppose   such   petition.  —  See 

have  been  the  only  affidavit  used  copy  of  that  part  of  Lord  Eldon's 

m  support  of  the  petition  for  the  Order  of  18th  Oct.,  1824,  which 

injunction  at  the  time  when  (15  preceded  the  ordering  part,  ante, 

Sept.)  the  solicitor  for  the  defend-  page  374,  in  the  note. 
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laviKo. 

Ca8B  or  THB 

AXLIANOB 

AaSUKANCB 

Company. 

19th  March, 
1824.    Plaintiff 
pays  the  in- 
stalments upon 
his  shares. 

3lBt  May,  1824. 
Plaintiff  haying 
effected  an 
assurance  on 
his  life  for 
1500/.,  pays 
the  premium 
on  such  assur- 
ance, and 
thereupon 
receiyesa 
printed  cer- 
tificate signed 
hy  the  defend- 
ant Rothschild. 


in  the  said  company  for  fifteen  shares^  upon  the  tenns  of  the  said 
letter  and  prospectus ;  and  the  said  deponent  acoordinglj,  on  or 
ahout  the  19th  day  of  March  last,  paid  at  the  office  of  the  said 
company  the  sum  of  150/.  as  and  for  the  instalments  of  10/.  per 
cent,  upon  each  share  of  the  fifteen  shares  in  the  said  letter 
mentioned,  as  required  by  the  said  letter  and  prospectus ;  and 
in  further  compliance  with  the  stipulation  in  the  said  prospectus 
in  that  behalf,  the  said  plaintiff,  as  such  member  or  shareholder, 
effected  an  insurance  on  his  own  life  for  the  whole  oontinuaDee 
thereof,  in  the  said  assurance  company  for  1500/. ;  and  on  or 
about  the  31st  day  of  May,  1824,  paid  as  such  shareholder  and 
partner  the  sum  of  *  *  *L  for  the  premium  on  sudi  aaaurance, 
and  thereupon  received  the  printed  certificate  signed  by  the  said 
Nathan  Meyer  Rothschild  produced  and  shown  to  the  said  plain- 
tiff at  the  time  of  swearing  his  said  affidavit.  That  by  the  means 
aforesaid  he  hath,  as  he  is  advised  and  believes,  become  and  now 
is  a  shareholder  and  partner  in  the  said  company,  and  as  such 
liable  to  all  the  contracts  and  engagements  made  and  entered 
into  by  the  said  defendants,  as  such  presidents  and  directors, 
on  account  of  the  said  company,  and  also  interested  together 
with  the  numerous  other  members  in  the  wdfieore  and  security 
of  the  said  company.  That  he  always  has  been  and  still  is 
ready  and  willing  to  execute  a  proper  deed  for  furthering  the 
objects  stated  in  the  said  prospectus  when  the  same  ahaU  be 
prepared,  and  has  offered  so  to  do  in  manner  thereinafter  men- 
tioned ;  but  the  said  plaintiff  never  had  notice  of  any  deed  what- 
soever having  been  prepared,  as  the  deed  proposed  to  be  executed 
by  the  subscribers  to  or  partners  of  the  said  company,  until  the 
time  thereinafter  mentioned.  That  various  other  persons,  on  the 
ftith  of  the  representations  contained  in  the  said  printed  pro- 
spectus, became  subscribers  for  shares,  and  partners  in  the  said 
company,  and  received  certificates  to  the  same  purport  and  effeet 
as  Uiat  given  to  the  said  plaintiff  as  thereinbefore  mentioned. 
That  the  said  defendants,  as  such  presidents  and  directors  of 
the  said  company,  appointed  Andrew  Hamilton,  Esq.,  theur 
secretary;  and  that  the  said  partnership  or  company,  on  or 
about  the  23rd  day  of  March  last,  began  and  has  since  con- 
tinued to  transact  business  tmder  the  management  and  sijqperin- 
tendence  of  the  said  defendants,  as  such  presidents  and  directors 
as  aforesaid,  in  the  effecting  of  insurances  and  granting  policies 
in  the  fire  and  life  department,  and  has  transacted  such  business 
to  a  considerable  extent ;  and  the  same  b,  as  the  said  plaintiff 
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bdievesy  in  a  prosperous  and  flourishing  condition,  and  promises         1824. 
to  be  highly  beneficial  to  the  said  plaintiff,  and  to  all  other  the  ^ 


shareholders  or  members  of  the  said  company,  if  continued  to  it^TuxQ.^  *' 
be  conducted  agreeably  to  the  terms  and  conditions  of  the  said  Casb  or  thb 
prospectus,  and  without  the  innovations  thereinafter  mentioned,  ^'•^^^'ck 
That»  on  the  27th  day  of  August  last,  an  advertisement  appeared  Company. 
in  the  Morning  Post,  and  other  public  newspapers,  dated  the  27t1i  August, 
25th  day  of  the  same  month,  purporting  that  the  said  Alliance  l^^'  ^  ^^^~ 
British  and  Foreign  Life  and  Fire  Assurance  Company  would  pem^  tS" 
commence  the  business  of  marine  insurance  on  Wednesday  then  newspapers, 
next;   and  that  the  said  plaintiff  having  seen  the  same  in  the  tKm^y^ 
said  Morning  Post  newspaper  on  the  said  27th  day  of  August  would  com- 
last,  wrote  and  sent  a  letter  to  the  said  Andrew  Hamilton,  as  the  SSiMM^of 
secretaiy  of  the  said  company,  by  the  name  of  Alexander  Hamil-  marine  insur- 
ton,  in  the  words  and  figures,  or  to  the  purport  aod  effect  follow-  "^^^ 
log,  that  is  to  say:— "St.  Swithin's  Lane,  27th  August,  1824.  27th Augu^ 
Sir,— It  is  rumoured  that  the  Alliance  British  and  Foreign  Life  ]^'u^' 
and  Fire  Assurance  Company,  in  which  I  am  a  partner,  is  about  the  secretary  of 
to  undertake  the  business  of  marine  insurance,  and  as  I  conceive  ^^^  company. 
that  proceeding  would  materially  affect  my  interest,  not  only  as  a 
partner  but  in  respect  of  the  contract  of  insurance  I  have  effected 
with  the  company  on  my  own  life,  I  request  the  favour  of  your 
informing  me  whether  the  intention  of  the  presidents  and  directors 
is  ccMTectly  represented  in  the  report  to  which  I  have  alluded.     I 
am,  m,  your  most  obedient  servant,  R.  F.  Natusch.    To  Alex- 
ander Hamilton,  Esq.,  Secretary  to  the  Alliance  British  and 
Foreign  Life  and  Fire  Assurance  Company."     That,  in  answer 
to  the  said  letter,  he  received  a  letter  from  the  said  Andrew 
Hamilton,  stating  that  the  directors  did  not  meet  till  Monday 
then  next,  till  winch  time  he  should  not  have  an  opportunity  of 
kying  the  said  plaintiff's  letter  before  them ;  and  that  on  the 
dOth  day  of  August  last,  the  said  Andrew  Hamilton,  in  his 
character  of  secretary  to  the  said  company,  and  as  the  said 
deponent  believes  by  the  authority  and  direction  of  the  said 
defendants,  as  such  presidents  and  directors  of  the  said  com- 
pany, wrote  and  sent  a  letter  to  the  deponent  in  the  words  and 
figures,  or  to  the  purport  and  effect  following,  that  is  to  say : 
"Alliance  Office,  London,  30th  August,  1824,"  &c.     [See  this  30th  August, 
letter  set  forth,  ante,  page  364.]    That  he  had  not  before  the  ^^^^^  "*- 
receipt  of  the  said  letter  received  any  notice  that  any  deed  what-  gwer  to  the* 
soever  had  been  prepared  by  or  under  the  direction  of  the  said  ^^  letter. 
defendants,  as  such  presidents  and  directors  of  the  said  company. 
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1824.  for  the  signature  of  subscribers  to  and  partners  in  such  company, 

Natusch  9  Jieither  had  he  refused  to  execute  the  same,  though  he  hath  since 

Iryino.  been  informed  that  notice  of  such  deed  having  been  prepared  was 

Casb  or  THB  inserted  in  the. London  Gazette  of  the  10th  day  of  August,  hut 

Alliancb  which  he  had  not  then  seen  or  heard  of;  and  that  the  said  pbun- 

ASSUB.ANCB  ^ 

Company.         tiff  wrote  and  sent  a  letter  to  the  said  Andrew  Hamilton,  bearing 
Notice  of  a         date  the  31st  day  of  August,  1824,  in  the  words  and  figures,  or  to 
b^  *"J^^     the  purport  and  effect  foUowing  (that  is  to  say)  :— "  St.  Swithin's 
for  the  sig-        Lane,  31st  August,  1824. — I  b^  to  acknowledge  your  faTour  of 
'^^t'*  *^- **«»<•    *^®  ^^^^  instant.     I  have  no  disinclination  to  give  any  gentleman 
company  was      connected  with  the  British  and  Foreign  Life  and  Fire  Insurance 
inserted  in  the    Company  any  degree  of  merit  he  may  desire  for  the  original 
zette,  10th         distribution  of  shares ;   but  as  such  an  undertaking  could  not 
Angost,  1824.     be  formed  without  subscribers,  I  presume  no  extent  of  personal 
not  see  or  hear   obligation  will  be  expected  of  me,  because  in  common  with  many 
of  this  notice      others,  I  made  the  usual  application  for  shares,  and  was  allotted 
oeipt  (rf*the"       fift««n-     Your  information,  that  I  have  not  executed  the  deed  of 
aforesaid  letter,  settlement,  was  the  first  notice  I  had  received  that  any  such  deed 
3l8t  Angost,      had  been  prepared,  and  upon  that  part  of  the  subject  it  is  un- 
^'s  second*"    "^^^^^^ary  to  say  more  than  that  I  am  ready  to  execute  any  deed 
letter  to  the       in  conformity  with  the  prospectus  annexed  to  the  receipts  signed 
secretary  of  the  ^y  Mr.  Rothschild  for  my  deposit.     The  arrangement  respecting 
the  enrolment  I  do  not  understand,  and  therefore  I  do  not  enter 
into  it.     It  is,  I  conceive,  competent  to  me  to  insist  that  the 
business,  in  which  I  am  a  partner,  shall  be  carried  on  according 
to  the  agreement  which  united  the  partners  together ;  and  I  can- 
not think  my  doing  so  will  entitle  the  managers  of  that  partner- 
ship to  pay  me  out  my  capital,  and  deprive  me  of  a  share  in  a 
concern  of  which  I  have  the  highest  opinion  ;  and  therefore  I  do 
most  respectfully,  but  most  decidedly,  require  that  the  presidents 
and  directors  abstain  from  any  contracts  or  engagements  relating 
to  marine  insurance,  as  not  being  contemplated  by  myself  and 
those  who  joined  the  company  upon  the  terms  of  the  prospectus 
referred  to,  and  I  as  decidedly  require  an  undivided  attention  on 
the  part  of  the  managers  and  officers  of  the  institution  to  the 
objects   defined  in  the  prospectus  referred  to.     Jn  answer  to 
the  last  paragraph  in  your  letter,  I  beg  to  state,  that  so  early  as 
February  last  I  offered  to  insure  my  own  life  with  the  Alliance 
Company  so  soon  as  the  arrangements  could  be  completed ;  and 
that  neither  then,  nor  at  any  subsequent  period,  did  I  conceive 
that  it  was  in  the  power  of  the  managers  to  undertake  risks 
foreign  to  the  purpose  for  which  the  company  was  formed  :  and 


REPORTS  IN  CHANCERY.  386 

as  to  marine  insurance,  I  recollect  Mr.  Rothschild's  ayersion  ex-         1824. 
pressed  some  years  ago,  against  any  engagements  arising  out  of  Natusch  » 
the  same ;  and  my  own  determination  not  to  be  iuTolved  in  them  I&vino. 
as  a  member  of  the  Alliance  partnership  was  very  impressiyely  Casb  of  tbb 
stated  to  Mr.  Rothschild,  on  occasion  of  an  interview  had  with  ^"^*®» 

1  .        ,       ,  .  ,      .  -  ,  ,  «  A88UBAKCB 

nun  by  his  own  desure,  on  the  subject  of  my  petition  to  Parlia-  Compant. 
ment.  The  president  and  directors  will  do  me  the  justice  to  feel 
that  my  conduct  has  been  plain  and  consistent.  I  have  through- 
out approved  the  institution  as  a  partnership  for  life  and  fire 
assurance,  and  the  purchase  of  annuities,  and  as  distinctly  dis- 
qiproved  the  dangerous  business  of  marine  insurance  being 
appended.  I  have  therefore  endeavoured,  and  shall  continue, 
to  preserve  my  full  share  of  the  benefit  to  be  derived  from  the 
former,  in  a  distinct  insulated  exertion  of  the  influence  of  the 
partners ;  and  I  have  resisted,  and  shall  to  the  utmost  of  mj 
power  oppose,  the  latter  unauthorized  employment  of  the  capital 
of  the  company,  and  the  time  and  talents  of  its  managers  and 
officers.  I  have  to  regret  that  the  very  late  period  at  which  the 
determination  of  the  presidents  and  directors  was  announced,  and 
the  sadden  commencement  after  their  intention  was  declared,  ren- 
der any  early  legal  decision  upon  the  right  difficult ;  and  if  any 
inconvenience  should  arise  to  the  company  from  that  arrange- 
ment, I  feel  assured  the  respectable  gentlemen,  who  constitute 
the  board  of  management,  will  candidly  take  to  themselves  the 
blame.  I  have  the  honour  to  be,  sir,  your  most  obedient  humble 
servant,  R.  F.  Natusch.  A.  Hamilton,  Esq.  Secretary,  &c.  &c.*' 
That  since  the  receipt  of  the  letter  of  the  said  Andrew  Hamilton, 
dated  dOth  August,  1824,  plaintiff  hath  applied  to  the  said 
Andrew  Hamilton,  to  execute  the  said  deed,  who  referred  the 
said  deponent  to  Mr.  Pearce,  the  solicitor  of  the  said  company, 
for  the  inspection  of  the  said  deed ;  and  the  said  plaintiff  accord- 
ingly applied  at  the  office  of  the  said  Mr.  Pearce,  to  inspect  and 
execute  such  deed,  when  the  said  plaintiff  was  referred  to  a  clerk 
of  the  said  Mr.  Pearce,  who  was  intrusted  with  such  deed,  to  pro- 
cure the  execution  thereof,  by  the  members  of  the  said  company ; 
and  on  plaintiff  producing  the  certificate  hereinbefore-mentioned, 
the  said  clerk  referred  to  a  list  of  the  subscribers  in  his  possession ; 
and  on  finding  the  name  of  the  said  plaintiff  in  such  list,  the  said  Deed  of  tettie- 
clerk  produced  to  the  plaintiff  a  deed,  purporting  to  be  the  deed  ^mpwy^thich 
of  settlement  of  the  said  company,  which  it  was  purposed  the  it  wu  piupoeed 

the  Bubscriben 
should  sigUt  found  by  pliuntiff  to  contain  a  recital  of  the  repeal  of  the  statute 
6  Geo.  I.  prohibitiog  the  effecting  of  marine  iusunnces  by  partnerships,  and 
of  an  intention  to  extend  the  objects  of  the  company  to  marine  insurances. 
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1824. 


Natusch  «. 
Irving. 

Casb  of  thb 
Allianck 
assurancb 
Company. 


No  meeting  of 
the  share- 
holden  in  the 
company  called 
to  consent  to 
the  company 
engaging  in  the 
buineuof 
marine  insnr- 


subscribers  to  and  partners  in  the  said  company  should  sign,  and 
which  deed,  on  examination  by  the  plaintiff  and  his  solicitor,  was 
found  to  contain  a  recital  of  the  repeal  of  the  statute  of  the  sixth 
year  of  his  late  Majesty  George  I.  prohibiting  the  effecting  of 
marine  insurances  by  partnerships  or  companies ;  and  that  it  was 
intended  to  extend  the  objects  of  the  said  Alliance  British  and 
Foreign  Life  and  Fire  Assurance  Company  to  marine  insurances, 
and  lending  money  on  bottomry,  and  contained  the  necessary  pro- 
vision for  enabling  the  said  company  to  carry  on  such  business ; 
whereupon  the  said  plaintiff  objected  to,  and  refused  to  sign  the 
said  deed,  as  not  being  conformable  to  the  terms  of  the  said  letter 
of  the  said  Nathan  Meyer  Rothschild,  and  the  said  prospectus 
therein  referred  to;  but  the  said  plaintiff  offered  to  execute  a 
proper  deed  to  be  prepared  according  to  the  said  letter  and  pro- 
spectus ;  whereupon  the  clerk  of  the  said  Mr.  Pearce  informed 
the  said  plaintiff,  that  the  said  deed  was  the  only  deed  that 
had  been  prepared  for  execution  by  the  subscribers  to  the  said 
company.  That  the  said  defendants,  as  such  presidents  and 
directors,  in  pursuance  of  such  public  advertisement  on  the  said 
1st  day  of  September  instant,  actually  commenced,  and  are  now 
carrying  on,  and  intend,  as  the  said  plaintiff  hath  been  informed 
and  believes,  to  carry  on  the  said  business  of  marine  insur- 
ances, or  underwriting,  or  insuring  ships  and  their  cargoes  and 
freights  against  the  perils  of  the  sea,  and  of  lending  money  on 
bottomry,  and  to  apply  the  capital  of  the  said  company,  and  to 
pledge  the  responsibility  of  the  members  and  partners  thereof, 
to  answer  such  contracts  and  engagements,  to  the  great  prejudice 
and  injury  of  the  said  plaintiff,  and  others  the  shareholders  and 
partners  of  the  said  company ;  and,  as  the  said  plaintiff  is  advised 
and  believes,  in  direct  contravention  of  the  terms  of  the  said  part- 
nership, and  the  said  letter  and  prospectus,  and  in  direct  violation 
of  the  duties  and  obligations  of  the  said  defendants  as  such  presi- 
dents and  directors.  That  no  general  or  other  public  meeting  of 
the  subscribers  to  and  partners  in  the  said  company  hath,  to  the 
knowledge  or  belief  of  the  said  plaintiff,  been  called  or  convened, 
to  consent  to  the  said  company  engaging  in  the  said  business  of 
marine  insurance,  and  that  many  of  the  subscribers  to  the  said 
company,  as  well  as  the  said  plaintiff,  have  not  signed  the  said 
deed,  and  wholly  object  to  the  said  company  engaging  in  marine 
insurance.  That  although,  after  the  passing  of  the  Act  of  Ftf- 
liament  enabling  partnerships  and  companies  to  effect  marine 
insurances,  rumours  prevailed  that  it  was  the  wish  and  in- 
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te&tion  of  some  of  the  said  presidents  and  directors  to  extend         1824. 
the  business  and  objects  of  the  said  company  to  marine  in-   * 
snrance,  yet  the  said  plaintiff  was  informed^  and  believed,  many  i&yino. 
others  of  the  said  presidents  and  directors  objected  thereto;  CAssoFTHa 
and  that  the  said  plaintiff  was  first  informed  of  the  deter-  ^^^wc* 
mmation  of  the  said  presidents  and  directors  to  engage  m  the  Compant. 
business  of  marine  insurance  by  the  said  advertisement  in  the 
Morning    Post    newspaper  of  the  27th  day  of  August  last. 
That  in  his  judgment  and  opinion  the  undertaking  of  the  said 
business  of  marine  insurance    is  a  measure  which    threatens 
the  most  disastrous  consequences  to  the  said  company,  and 
extreme  peril  to  the  said  plaintiff  and  the  individual  members 
of  the  said  company ;  and  in  particular  that  the  nature  and  ma- 
nagement of  a  company,  constituted  and  regulated  as  the  said 
Alliance  Company,  precludes  the  practicabihty  of  conducting  the 
business  of  marine  insurance  with  advantage  or  success ;  and  the 
said  plaintiff  is  advised,  and  believes,  that  the  engaging  in  such  The  engaging 
business  of  marine  insurance  will  render  all  persons,  members  of  |°  ^^  buiinets 
the  said  company,  liable  to  the  bankrupt  laws  as  long  as  they  snranoewiU* 
continue  members  thereof,  though  they  should  not  be  otherwise  rendesr  all  per- 
snbject  thereto.     That  the  present  shareholders  and  partners  JJthe'o^pany, 
interested  in  the  said  Alliance  British  and  Foreign  life  and  Fire  liable  to  the 
Assurance  Company  are  extremely  numerous,  and,  except  the  said  '*"""™P  '*^* 
defendants,  are  for  the  most  part  unknown  to  the  said  plaintiff,  holders 
and  that  by  reason  thereof  the  said  plaintiff  is  unable  to  make  extremely 
them  parties  defendants  to  this  suit ;  and  that,  if  he  knew  their  ^^pj^h^e  *"^' 
names  and  descriptions,  it  would,  as  the  said  plaintiff  is  advised,  defendants,  for 
be  extremely  difficult  and  inconvenient,  if  not  impracticable,  to  ^^^J^?*^ 
make  them  all  parties  thereto,  and  to  prosecute  this  suit  with  phiintiff. 
effect.     That  immediately  upon  being  informed  of  the  determina- 
tion of  the  said  defendants  to  employ  the  funds  of  the  said 
company  in  the  business  of  marine  insurance  as  thereinbefore 
mentioned,  the  said  plaintiff  gave  instructions  to  his  solicitors  to 
take  the  necessary  proceedings  to  obtain  the  injunction  of  this 
Court  to  restrain  the  said  defendants  from  so  misapplying  the 
funds  of  the  said  company,  and  such  further  relief  as  the  said 
plaintiff  and  the  other  shareholders  and  partners  in  the  said  com- 
pany, who  dissent  from  such  misapplication  of  the  said  funds, 
might  be  entitled  to ;  but  that  in  consequence  of  the  said  defend- 
ants having  selected  the  present  period  of  the  year  to  commence 
the  said  business  of  marine  insurance,  when  nearly  all  the  counsel 
who  practise  in  this  Court  are  absent  and  at  a  distance  from 
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1824. 
^^ . ' 

Natusch  V, 
Irving. 

Cask  or  thb 
Allianck 
assuranck 
Company. 

Second  affi- 
davit of  plain, 
tiff. 

Feb.  24,  1824. 
Plaintiff's 
letter  to  Mr.  B. 
Cohen. 


Althoagfa  the 
balance  of  the 
premium  on 
the  insurance 
effected  hf  the 
plaintiff  on  his 
life  was  not 
paid  until  the 
31st  May,  the 
proposal  for 
such  insurance 
was  formally 
made  on  the 
29th  of  April, 
1824,  and  a 
small  sum  was 
then  paid  on 
account  of  such 
premium. 


London,  the  greatest  difficulty  and  delay  has  heen  experienced  m 
obtaining  the  requisite  professional  assistance.  That  it  appears, 
by  another  affidavit  of  the  said  plainti£F(a),  that  he  proposed  to 
become  a  shareholder  in  the  British  and  Foreign  Fire  and  Life 
Assurance  Company,  in  the  pleadings  of  this  cause  mentioned, 
on  or  about  the  24th  day  of  February  last,  by  a  letter  addressed 
by  the  said  plaintiff  to  Benjamin  Cohen,  named  in  the  affidavit  of 
the  said  plaintiff,  sworn  in  this  cause  the  11th  day  of  September 
last,  of  which  letter  the  following  is  a  copy  : — "  Mr.  B.  Cohen, 
February  24th,  1824,  8,  St.  Swithin's  Lane.  Hearing  of  the 
projected  scheme  of  a  new  fire  and  life  assurance  company,  under 
the  auspices  of  Mr.  Rothschild,  I  request  you  to  cause  my  name 
to  be  set  down,  supposing  the  shares  to  be  of  100/.  each,  for 
twenty  shares.  I  shall  be  one  of  the  first  to  offer  an  insunmce 
on  my  own  hfe  when  the  arrangements  are  completed.  I  am,  sir, 
your  most  obedient  servant,  Fred.  Natusch."  That  neither  in 
the  said  month  of  February  last — when  the  said  plaintiff  proposed 
to  become  a  shareholder  in  the  said  company,  nor  at  the  time  he 
became  such  shareholder  on  or  about  the  19th  day  of  March  last, 
as  stated  in  his  said  affidavit-^had  the  said  plaintiff  received  any 
notice  or  intimation  whatever  that  the  business  of  marine  insur- 
ance was  to  form  one  of  the  objects  of  the  said  company ;  and 
that  on  the  contrary  he  fully  relied  upon  the  statement  in  the 
printed  prospectus  referred  to  in  his  said  affidavit,  that  the 
business  and  objects  of  the  said  company  were  to  be  confijied  to 
fire  and  life  assurance,  and  other  life  risks;  and  that,  for  the 
reasons  in  his  said  affidavit  and  thereinafter  stated,  he  would  on 
no  account  have  become  a  partner  in  a  joint*stock  company  for 
the  purpose  of  carrying  on  the  business  of  marine  insoranoe. 
That  although  the  balance  of  the  premium  on  the  insurance — 
which,  in  compliance  with  the  condition  of  the  said  prospectus, 
the  said  plaintiff  effected  on  his  own  life  for  the  sum  of  1500/., 
as  stated  in  his  said  affidavit — was  not  paid  until  on  or  about  the 
31st  day  of  May  last,  yet  that,  independent  of  the  offer  to  insure 
his  life  contained  in  his  said  letter  to  the  said  Benjamin  Cohen, 
the  proposal  for  such  insurance  was  formally  made  by  the  said 
plaintiff  at  the  office  of  the  said  company  on  the  29th  day  of 
April  last,  and  the  sum  of  H.  lOs.  was  then  paid  by  the  said 
deponent  in  part  and  on  account  of  such  premium.     That  at  the 

(a)  This  affidavit  appears  to  opposition.  See  ante,  page  374, 
have  been  filed  the  20Ui  Sept.,  in  the  note,  and  the  note,  page 
and  m  reply  to  the  affidavits  in      381. 
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time  of  making  such  last  proposal  and  payment  he  did  not  know         1824. 


or  believe  that  the  business  of  marine  insurance  was  to  form  one  ^ 

Natusch  v. 

of  the  objects  of  the  said  company ;  and  that  although,  after  the  Irving. 
said  plaintiff  had  become  such  shareholder  and  partner  as  afore-  Cask  or  thb 
said,  reports  were  circulated  that  some  of  the  indiyiduals  connected  ^^^i^^*^* 
with  the  said  company  were  desirous  to  promote  the  repeal  of  so  Company. 
much  of  the  Act  of  6th  Geo.  I.  as  prohibited  partnerships  or 
societies  from  effecting  marine  insurances,  with  a  view  to  the  said 
company  engaging  in  the  husiness  of  marine  insurance,  yet  the 
said  plaintiff,  in  common  with  numerous  other  individuals,  con- 
sidered it  to  be  so  highly  improbable  that  the  repeal  of  the  said 
Act  would  be  carried  into  effect,  that  it  was  wholly  unnecessary 
to  address  any  formal  protest  on  the  subject  to  the  presidents  or 
directors  of  the  said  company  ;  but  that,  on  or  about  the  fifth  day  5th  Jane,  1824. 
of  June  last,  after  the  Bill  for  the  repeal  of  tfie  said  Act  of  6th  ^!j^^^*^th 
Geo.  I.  had  been  read  a  second  time  in  the  House  of  Commons,  the  defendant 
the  said  plaintiff  had  an  interview  with  the  said  Nathan  Meyer  ^^^jj^^^i^^g 
Rothschild,  who  was  principally  instrumental  in  forming  the  said  the  Bill  for  the 
company,   at  his  counting-house  in  New  Court,  St.  Swithin's  T^^^p'***? 
Lane  i^oresaid,   and  then  stated  to  the   said  Nathan   Meyer  had  been  read 
Rothschild,  in  very  strong  terms,  his  opinion  of  the  danger  and  f  second  time 
impolicy  of  a  joint-stock  company  undertaking  the  risks  of  marme  conmions. 
insurance,  of  which  the  said  plaintiff  had  had  experience  from  his 
connection  with  several  foreign  marine  insurance  companies,  to 
which  he  had  acted  as  agent  and  correspondent  in  this  country, 
and  not  one  of  which  companies  had  been  attended  with  success  ; 
and  the  said  plaintiff  at  the  same  time  stated  to  the  said  Nathan 
Meyer  Rothschild  the  said  plaintiff's  entire  disapprobation  of  the 
said  company  engaging  in  the  said  business  of  marine  insurance, 
and  his  determination  to  oppose  the  same  by  every  legal  means. 
That  so  far  from  having  either  directly  or  indirectly  acquiesced 
in  the  said  company  engaging  in  the  said  business  of  marine  in- 
surance, the  said  plaintiff  not  only  so  as  aforesaid  remonstrated 
with  the  said  Nathan  Meyer  Rothschild  on  the  subject,  but  from  From  the  time 
the  time  when  the  proposed  repeal  of  the  said  Act  of  6th  Geo,  I.  J^  r'lSL^^f 
was  brought  forward  in  the  House  of  Commons,  in  the  early  part  the  Act  6  Geo. 
of  the  said  month  of  May  last,  the  said  plaintiff  took  an  active  fo^^J'j!^"!^* 
part  in  opposing  the  same  and  every  measure  tending  to  enable  House  of  Com- 
the  said  company  to  engage  in  such  business,  which,  as  the  said  ™^r*V^*^ 
plaintiff  believes,  is  well  known  to  the  said  Nathan  Meyer  Roths-  May,  1824, 
child  and  others  connected  with  the  said  company.     That  having  plaintiff  took 
so  expressed  to  the  said  Nathan  Meyer  Rothschild  his  objections  Hl^opposii^the 
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1824. 

'^ .-^ 

Natubch  v. 
Irving. 

Ca8b  of  trb 
Alliancb 

AsaURANCB 
COMPANT. 


to  the  said  company  undertaking  the  said  business  of  marine  in- 
surance, and  haying  also  openly  opposed  the  measures  taken  to 
enable  the  said  company  to  engage  in  such  business^  he  did  not 
consider  that  any  more  formal  protest  or  notice  of  his  objections 
were  necessary  to  entitle  him,  as  a  partner  in  the  said  company,  to 
insist  upon  the  said  business  of  the  said  company  being  confined  to 
its  proper  and  legitimate  objects  as  specified  in  the  said  prospectus, 
upon  the  faith  and  credit  of  which  alone  he  became  a  partner 
therein.  That  he  was  the  more  disposed  to  consider  any  active 
measure  on  his  part  unnecessary  from  the  confident  belief  enter- 
tained by  himself,  and  other  shareholders  in  the  said  company, 
that  the  same  having  been  established  solely  for  the  purpose  of 
undertaking  fire  and  Hfe  insurance  and  fire  and  life  risks,  and  the 
Act  of  Parliament  obtained  on  behalf  of  the  said  company  not  ex- 
tending to  any  otfier  objects,  the  said  defendants  would  not  attempt 
to  engage  the  said  company  in  the  business  of  marine  insurances, 
but  would,  if  they  determined  to  carry  on  the  said  business  as  a 
joint-stock  company,  form  a  new  company  for  that  purpose.  That 
his  opinion  as  to  the  extreme  danger  and  hazard  attending  the 
said  business  of  marine  insurance,  when  conducted  by  a  joint-stock 
company  constituted  as  the  said  Alliance  British  and  Foreign  Fm 
and  Life  Assurance  Company,  is  materially  strengthened  and  con- 
firmed by  the  mode  in  which  the  said  business  is  conducted  by 
the  said  company  ;  the  said  plaintiff  having  been  informed,  and 
which  information  he  believes  to  be  true,  that  instead  of  acting  upon 
any  settled  scale  or  system  with  regard  to  the  rates  of  premium,  or 
employing  competent  officers  or  agents  to  execute  a  sound  discre- 
tion upon  each  individual  risk,  the  said  company  are  in  the  habit 
of  offering  to  underwrite  marine  policies  at  whatever  premium  the 
private  underwriters  at  Lloyd's  Coffee  House  will  underwrite  the 
same,  and  to  allow  a  discount  of  10/.  per  cent,  thereon.  That 
several  of  the  shareholders — who,  as  the  said  deponent  hath  been 
informed  and  believes,  dissent  from  the  said  company  engaging  in 
the  business  of  marine  insurances — are,  at  this  season  of  the  year, 
absent  from  London,  and  many  others  of  the  shareholders  in  the 
said  company  are,  as  the  said  deponent  believes,  deterred  from 
signifying  such  their  dissent  by  the  great  power  and  influence  of 
the  said  Nathan  Meyer  RothschOd  and  others  of  the  presidents 
and  directors  of  the  said  company,  and  the  inconvenience  which 
such  shareholders  would  be  likely  to  experience  in  consequence  of 
opposing  the  views  and  measures  of  the  said  Nathan  Meyer  Boths- 
chUd  and  such  other  presidents  and  directors  as  aforesaid.    That 
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it  tppean,  by  the  affidavit  of  James  William  Fresbfield  (a),  that  he         1824. 

was  employed  to  watch  the  progress  of  the  Bill  introduced  into  the  ^        ■         ' 

House  of  Lordsy  in  the  month  of  May  last,  to  enable  the  Alliance  Irvino. 

British  and  Foreign  Fire  and  Life  Assurance  Company  to  sue  and  Casb  of  thb 

be  sued  in  the  name  of  their  chairman  or  other  member  of  the  ^"^anck 

company ;  and  that  so  far  from  its  bemg  a  matter  of  notonety  Compant. 

that  the  presidents  and  directors  of  the  said  company  intended  to  AiBdayit  of 

add  the  business  of  marine  insurance  to  the  objects  specified  in  ^*  ^r  P^^*^- 

the  prospectus  issued  on  the  formation  of  the  said  company^  the  of  petitioner 

solicitor^  and  other  agents  and  persons  connected  with  the  said  u^onction. 
company,  in  the  course  of  passing  the  said  Bill  through  its  differ- 
ent stages,  cautiously  abstained  from  avowing  any  such  intention; 

and  particularly,  that  on  the  occasion  of  attending  a  committee  What  took 

of  the  House  of  Lords  on  the  said  Bill,  on  or  about  the  10th  day  ^2^  ^5* 

'  ^   occuion  of 

of  June  last,  Mr.  Pearce,  the  solicitor  of  the  said  company,  who  deponent  tt- 

was  employed  in  soliciting  the  said  Bill,  in  answer  to  a  question  ^^^  ft?™' 

addressed  to  him  before  the  said  committee.  Whether  it  was  in-  House  of  Lonis, 

tended  that  the  said  company  should  engage  in  the  business  of  5°  *^^l9***  ^ 

marine  insurance,  replied,  that  he  knew  nothing  except  in  his  on  the  Bill' 

professional  character  of  solicitor  to  the  said  company,  and  sub-  ^  enable  the 

mitted  that  he  was  not  bound  to  disclose  what  came  to  his  know-  ^d^suedln^ 

ledge  in  that  character,  or  to  that  or  the  like  effect.     That  the  the  name  of 

above-named  plaintiff  took  an  active  part  in  the  measures  adopted  or^her  mem^ 

in  relation  to  the  said  Alliance  Assurance  Bill,  which  the  said  berofthe 

deponent  believed  to  have  been  well  known  to  the  said  Nathan  ^"*P*"*y' 

Meyer  Rothschild,  and  others  connected  with  the  said  company ; 

and  particularly,  that  at  the  suggestion  of  the  said  plaintiff  a  peti-  At  tugg^tioit 

tion  was  prepared  and  signed  by  several  shareholders  of  the  said  ^J|^*^  ^ 

company,  praying,  that  the  said  company  might  be  restricted  in  by  several 

its  objects  to  fire  and  Ufe  assurance ;  and  that  a  ckuse  to  that  ^Jweholders, 

.        .  praying  that 

effect  was  prepared  to  be  inserted  in  the  said  Bill ;  but  that  in  the  company 

consequence  of  the  objects  of  the  said  company,  as  stated  in  the  ^^^t  be  re- 
said  Bill,  being  confined  to  fire  and  life  assurance  and  other  life  ^nd  life  assur- 
risks,  and  the  non-avowal  of  any  intention  on  the  part  of  the  pro-  >nce. 
meters  of  the  said  Bill  to  extend  the  business  and  objects  of  the  ^^^  ^^  ^^^ 
said  company  to  marine  insurance,   and  the  said  Mr.  Pearce  prepared  to  be 
having  declined  to  state  the  fact,  the  chairman  of  the  committee  g^J***^  " 
of  Peers  stated  that  the  opponents  of  the  Bill  must  wait  until 

(a)  This  affidavit  appears  to  in  opposition.  See  ante,  page  374, 
have  been  filed  on  the  20th  Sept.,  in  the  note,  and  the  note,  page 
1824,  and  in  reply  to  the  affidavits      38 1 . 
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1824. 

^ . ' 

Natusch  v. 
laviNo. 

Ca8B  of  thb 
Allianck 
assurancb 
Company. 

It  was  deemed 
unnecessary  to 
press  the  intro- 
duction of  such 
clause. 


Affidavit  of 
Benjamin 
Shaw  in  sup- 
port of  petition 
for  ii^unction. 


Affidavit  of 
Archibald  Cor- 
bett  in  support 
of  petition  for 
iigunction. 


another  bill  relating  to  marine  insurance  came  up,  or  to  that 
effect,  in  which  Mr.  Harrison,  the  counsel  for  the  opponents, 
acquiesced,  and  it  was  deemed  unnecessary  to  press  the  introduc- 
tion of  the  said  clause.  That  in^consequence  of  the  equiTocal  line 
of  conduct  pursued  by  the  indiriduals  connected  with  the  said 
company  during  the  progress  of  the  said  proceedings  in  Parliament 
with  regard  to  their  intention  to  engage  the  said  company  in  the 
business  of  marine  insurance,  and  the  consequent  uncertainty  as 
to  the  existence  of  such  intention,  and  there  having  heen  no 
public  notice  given  thereof  until  the  27th  day  of  August  last,  it 
was  not  deemed  necessary  or  proper  for  the  said  plaintiff,  or  other 
shareholders  in  the  said  company  who  disapproved  of  the  fun^^ 
and  resources  of  the  said  company  being  so  misapplied,  to  make 
any  formal  protest  or  take  any  active  measures  to  prevent  such 
misapphcation  at  any  period  previous  to  the  announcement  of 
such  intention.  That  it  appears  by  the  affidavit  of  Benjamin 
Shaw  (d),  that  he  is  a  shareholder,  and  as  such  a  partner  in  the 
Alliance  British  and  Foreign  Fire  and  Life  Assurance  Company, 
and  that  he  became  such  shareholder  and  partner  upon  the  faith 
and  credit  of  the  prospectus  issued  on  the  formation  of  the  said 
company,  in  which  the  business  and  objects  thereof  were  confined 
to  fire  and  life  insurance  and  other  life  risks ;  and  that  he  hath 
never  acquiesced  in  the  said  company  undertaking  the  business  of 
marine  insurance,  and  that  on  the  contrary  he  wholly  disapproved 
of  and  dissented  therefrom,  and  concurs  with  the  ahove-named 
plaintiff  in  the  objects  sought  by  this  suit.  That  it  appears  by 
the  affidavit  of  Archibald  Corhett((i),  that  on  the  19th  March  last 
he  became  a  holder  or  proprietor  of  twenty  shares,  of  100/.  each, 
in  the  Alliance  British  and  Foreign  Life  and  Fire  Assurance  Com- 
pany in  the  pleadings  of  this  cause  mentioned,  and  paid  down  a 
deposit  of  10/.  per  share,  and  that  he  is  now  a  member  of  or 
partner  in  the  said  company  for  five  shares  of  100/.  each.  That 
at  the  time  he  became  such  partner  or  shareholder  in  the  said 
company  he  had  not  heard  or  been  informed,  nor  had  he  any  rea- 
son to  suspect  or  helieve,  nor  did  he  in  fact  suspect  or  believe — 
until  proceedings  had  taken  place  in  Parliament  to  repeal  the  Act 
of  the  6th  year  of  his  late  Majesty  King  George  the  First,  pro- 
hibiting the  effecting  marine  insurances  by  partnerships  and  com- 


(a)  This  affidavit  appears  to 
have  been  filed  on  the  20th  Sept., 
1824,  and  in  reply  to  the  affidavits 


in  opposition.  See  ante,  page  374i 
in  the  note,  and  the  note^  page 
381. 
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paoies,  at  which  time  he  was  a  proprietor  of  the  said  five  shares         1824. 
in  the  said  company — ^that  the  business  of  marine  insurance  was  Natusch  v 
intended  to  form  one  of  the  objects  of  the  said  company,  the  said  Ieyino. 
deponent  haying  accepted  the  said  shares  and  become  such  partner  Cass  of  ths 
or  shareholder  solely  upon  the  faith  and  credit  of  the  prospectus  ^g^^* , 
issued  for  the  formation  of  the  said  company,  in  which  the  Compamt. 
business  and  objects  thereof  are  limited  to  fire  and  life  insurance 
and  other  life  risks.    That  he  would  on  no  account  have  become 
a  partner  in  the  said  company,  if  he  had  known  that  the  business 
of  marine  insurance  was  to  form  one  of  the  objects  thereof.   That 
he  hath  never  acquiesced  in  the  said  company  engaging  in  the 
said  business,  and  that  he  wholly  disapproves  and  dissents  there- 
firom,  and  concurs  with  the  above-named  plaintiiF  in  the  objects 
sought  by  this  suit.     That  he  has  been  informed  and  verily 
believes,  that  several  other  shareholders  in  the  said  company,  who 
dissent  from  the  said  company  engaging  in  the  said  business  of 
marine  insurance,  are  absent  from  London  at  this  season  of  the 
year;  and  that  others  of  such  shareholders  are  deterred  from 
signifying  such  their  dissent  by  the  great  power  and  influence  of 
the  above-named  defendant  Nathan  Meyer  Rothschild  and  others 
of  the  presidents  and  directors  of  the  said  company,  and  the 
inconvenience  such  shareholders  might  experience  in  opposing  the 
views  and  wishes  of  the  said  Nathan  Meyer  Rothschild,  and  such 
other  presidents  and  directors  as  aforesaid.    That  on  or  about  the 
5th  day  of  April  last  he  efiected  an  insurance  with  the  said  com- 
pany against  fire  for  the  sum  of  2000/.,  and  paid  the  premium 
thereon ;  and  that  he  the  said  deponent  would  not  have  effected 
such  insurance  if  he  had  known  or  suspected  that  the  objects  of  the 
said  company  were  to  have  been  extended  to  the  business  of  marine 
insurance.     That  it  appears  by  another  affidavit  of  the  plaintiff.  Another  affi- 
Rene  Frederick  Natusch  (a),  that  at  the  interview  which  took  ^t  of  plain- 

(a)  This  affidavit  appears  to  was  not  (whether  others  were  or 
have  been  filed  on  the  8th  Oct.,  were  not,  upon  a  bill  filed  by 
1824.  See  ante,  page  374,  in  the  him,  it  was  said,  was  not  mate- 
note.  It  seems  to  have  been  filed  tial)  at  liberty  to  contravene  the 
in  consequence  of  Lord  Eldon  purpose  of  extending  the  trans- 
having  stated,  in  one  part  of  his  actions  of  the  company  to  ma- 
written  remarks,  that  the  matter  rine  insurances,  and  that  that 
had  been  discussed  before  him,  deserved  much  consideration. — 
upon  the  ground  that,  by  the  rea-  (See  post,  page  401.) — And  in 
son  of  the  plaintiff's  acquiescence  another  part  of  his  written  re- 
in the  extension  of  the  plan,  he  marks,  that   though  it  was  no 
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1824.         place  between  the  said  deponent  and  Natban  Meyer  Bothschild, 

Jl  one  of  the  above-named  defendants,  on  the  5th  day  of  June  last, 

Ietino.     *       as  stated  in  the  said  deponent's  affidavit  in  this  cause,  sworn  on 

Cabs  of  t«b     the  20th  day  of  September  kst,  he  the  said  deponent  not  only 

JusuRANCB       expressed  to  the  said  Nathan  Meyer  Eothschild  his  strong  objeo- 

CoMPAMT.         tion  to  the  company  in  the  pleadings  of  this  cause  named,  called 

the  Alliance  Company,  entering  upon  the  business  of  marine 

insurance,  but  represented  to  the  said  Nathan  Meyer  Rothschild 

the  bad  success  of  three  companies  in  Paris  which  had  engaged  in 

a  similar  business,  and  also  complained  that  the  extension  of  the 

objects  of  the  said  Alliance  Company  to  marine  insurances  would 

be  a  material  injury  to  the  interests  of  him  the  said  deponent ; 

and  he  the  said  deponent  therefore  expressed,  as  stated  in  hb 

Upon  plaintiff     former  affidavit,  his  fixed  determination  to  oppose  by  all  the 

^^]^JJ^^  ^      lawful  means  in  his  power  the  extension  of  the  business  of  the 

Rothschild  his    said  company  to  marine  insurances ;  whereupon  Nathan  Meyer 

f***™^*^®"*,,  Rothschild  said,  "  Well,  we  shall  see  who  beats,"  or  used  words 

to  oppose  by  all 

the  lawful  to  that  effect  or  the  like  effect.    That  since  he  first  learnt  it  ms 

means  in  his  the  intention  of  the  defendants,  the  presidents  and  directors  of 
tension  of  the  ^®  ^^  company,  to  extend  the  objects  of  the  said  company  to 
business  of  the  marine  insurances,  the  said  deponent  hath  always  contemplated 
mu^Lsur-  ^^^  intended  to  oppose  such  extension  of  the  business  of  the  said 
ance,  the  hitter  company,  in  case  tiiey  should  attempt  to  carry  the  same  into  effect, 
^ali'see  who^^  '^^^  ^^  ^*^  induced  to  come  to  such  determination,  not  only 
beats."  from  a  conscientious  conviction  of  the  danger  attending  the 

carrying  on  of  such  business  of  marine  insurance  by  a  company 
constituted  as  the  said  Alliance  Company  is  constituted,  but  from 
an  apprehension  that  such  the  measures  of  the  said  company 
would  seriously  affect  the  interests  of  the  said  deponent  m  a 
variety  of  ways ;  and  he  denies  that  he  ever  waived  or  released 
his  objection,  or  in  any  manner  assented  to  or  connived  at  any 
deviation  from  the  business  of  the  company  described  in  the  pro- 
spectus in  the  plaintiff's  bill  set  forth ;  but  on  the  contrary,  in 
addition  to  the  declaration  made  as  aforesaid  to  the  said  defend- 
ant Nathan  Meyer  Rothschild,  the  said  deponent,  on  the  occasion 

objection  to  the  plaintiff  that  he  able  as  the  members  of  Lloyd's 

was  an  underwriter  at  Lloyd's,  yet  were,  yet  it  was  alleged  that  the 

it  might  deserve   consideration,  plaintiff's  suit  was  their  suit,  and 

whether  he  was  really  suing  for  that  he  was  suing  at  their  costs 

himself  or  for  the  members  of  and  charges. — ^That  this  was  not 

Lloyd's  not  members  of  the  Al-  negatived,  and  it  might  be  mate- 

liance  Company. — That  respect-  rial.    (See  post,  page  404.) 
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of  his  going  to  France  on  business,  in  the  month  of  Jnne  Inst,         1824. 
gave  directions  to  his  clerk  in  London  to  watch  the  proceedings  Natusch  0 
of  the  said  company ;  and  during  the  said  pUdntifP's  absence,  Utino. 
which  continued  until  the  end  of  July  last,  the  result  of  the  Casb  of  thb 
whole  of  the  information  received  from  his  said  clerk  was,  that  ^*'*^*<'» 
the  affairs  of  the  said  company  contmued  m  the  same  state  m  Compamt. 
which  they  were  when  the  said  deponent  went  away ;  and  upon 
the  return  of  the  said  deponent  he  was  informed,  and  which  in- 
formation he  verily  believes  to  be  true,  that  dissension  prevailed 
among  the  presidents  and  directors,  particularly  respecting  the 
marine  branch;  and  that — until  the  advertisement  which  ap- 
peared in  the  Morning  Post  newspaper  of  the  27th  day  of  August 
last,  as  stated  in  the  said  bill — ^the  said  deponent  was  in  doubt 
whether  any  attempt  would  be  made  by  the  said  company,  or  by 
any  member  or  members  thereof,  to  carry  on  the  said  business 
of  marine  insurance.     And  that  so  far  from  this  suit  being  insti- 
tuted by  or  on  behalf  of  Lloyd's  Coffee  House,  or  the  members 
thereof,  as  alleged  on  the  part  of  the  defendants,  he  the  said 
deponent  had,  of  his  own  free  will  and  accord,  and  without  any 
direction  from  the  members  or  committee  of  Lloyd's  Coffee 
House,  instituted  and  prosecuted  this  suit,  and  now  prosecutes 
and  carries  on  the  same  for  his  own  benefit  and  advantage  as  a 
member  of,  or  partner  in,  the  said  company,  in  order  to  avoid  the 
risks  of  marine  insurance,  and  the  disadvantages  likely  to  arise  to 
the  life  and  fire  branches  by  dividing  the  attention  of  the  pre- 
sidents and  directors  and  officers  of  the  said  company,  and  in 
creating  opponents  in  those  persons  who  are  interested  in  the 
business  of  marine  insurance,  and  to  protect  the  said  deponent's 
own  individual  interest,  and  the  interest  of  those  members  of  the 
said  company  who  concur  with  the  said  deponent  in  the  objects 
sought  by  this  suit,  and  not  for  the  benefit  or  advantage  of  any 
other  person  or  persons  whomsoever,  notwithstanding  the  said 
suit  may  operate  to  the  advantage  of  persons  not  members  of  the 
said  company.     And  that,  notwithstanding  the  orders  of  the  Lord  The  adyertise- 
Chancellor  that  the  defendants  should  not  advertise  for  marine  S>ject8*^of  the 
insurances  pending  the  application  for  an  injunction  (a),  the  company  con- 
advertisements  of  the  objects  of  the  said  company  continue  to  ^^  t^namc 

(a)  If  any    such  orders  were      orders  were  intimations  only  of  marine  insur- 
made,  they  never  were  drawn  up.      Lord  Eldon's  opinion.  ance,  notwith- 

It  is  probable  that  the  supposed  **d*^thaUh 

defendants  should  not  advertise  for  marine  insur- 
ances pending  the  application  for  the  injunction. 
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1824.  publish  the  name  of  an  officer  or  superintendent  of  marine  insnr- 
Natusch  V  *°^®'  *°^  ^^®  ^^  officer  has  frequently  attended  upon  the 
Irtino.  Royal  Exchange  of  London,  and  solicited  the  merchants  there  for 

Casb  of  thv  their  orders  for  marine  insurances  on  behalf  of  the  said  oompsnj, 
Alliancb  which  the  said  deponent  verily  believes  to  be  an  unusual  and 
Company.  unprecedented  proceeding  on  the  part  of  any  public  company : 
and  that  he  hath  been  informed  and  believes  that  since  the  ISth 
day  of  September  last,  on  which  day  the  solicitor  for  the  said  com- 
pany appeared  on  their  behalf  before  the  Lord  Chancellor  to  oppose 
The  defendant  the  said  application  for  an  injunction  in  this  cause,  the  said  defend- 
^d^c^fJi^  ant  Nathan  Meyer  RothschUd  has  used  his  influence  and  has  made 
to  the  engage-  great  exertions  to  extend  and  increase  the  business  of  the  marine 
"to^*^°th"^  department  of  the  said  company,  contrary  to  the  engagement 
15th  Sept.  entered  into  on  behalf  of  the  said  company  by  their  said  solicitor 
1824,  that  the  ^^^  ^|jg  business  of  the  said  company  should  be  confined  to  as 
company  should  few  marine  risks  as  possible ;  and  the  said  Nathan  Meyer  Roths- 
be  confined  to  ^hild  hath,  as  the  said  deponent  has  been  informed  and  believes, 
risks  as  pos-  issued  or  caused  to  be  issued  and  distributed,  from  the  office  of  the 
Bible.  said  company,  printed  statements  of  the  terms  on  which  the  said 

company  still  continues  to  efiect  marine  insurances,  corresponding 
with  the  advertisements  theretofore  published  in  the  newspapers 
by  the  said  company.  To  be  reheved  wherein,  and  for  an  injunc- 
tion, the  plaintiff  hath  exhibited  his  bill  in  this  court  against  the 
defendants,  as  by  the  Six  Clerks'  certificate  appears.  It  was 
therefore  prayed  that  the  defendants  and  each  and  every  of  them, 
as  such  presidents  and  directors  of  the  said  company,  the  clerks, 
agents,  and  servants  of  the  said  company  may  be  restrained  by 
the  order  and  injunction  of  this  Court  from  effecting  any  manner 
of  marine  insurances  or  assurances  whatsoever,  or  from  transact- 
ing in  any  manner  the  business  of  underwriting  and  insuring  ships 
and  their  cargoes  or  freight  against  the  perils  of  the  sea,  and 
from  lending  money  on  bottomry,  in  the  name  or  on  the  account 
of  the  said  Alliance  British  and  Foreign  Life  and  Fire  Assurance 
Company,  and  from  in  any  manner  using  the  name  of  the  said 
company  for  such  purposes  of  marine  insurance,  or  the  business 
of  underwriting  as  thereinbefore  expressed,  and  also  from  effect- 
ing such  marine  insurance,  or  carrying  on  the  business  of  under- 
writing, or  lending  money  on  bottomry,  in  any  other  name  or  firm 
at  the  place  of  business  where  the  business  of  the  said  company 
has  been  hitherto  carried  on,  and  from  in  any  manner  applying 
the  capital  of  the  said  company  to  such  purposes  as  aforesaid;  and 
also  that  in  the  mean  time,  if  necessary,  the  said  several  defend- 
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ants  and  either  of  them,  as  such  presidents  and  directors  of  the         1824. 
said  company,  may  he  further  restrained  from  effectbg  any  further  ^^atusch  v 
assurances  and  granting  any  policies  of  assurance  whatsoever,  and  Ievino. 
from  carrying  on  and  transacting  any  business  whatsoever  for  and  Cask  of  tbb 
on  aooount  of  the  said  company.    Whereupon,  and  upon  hearing  ^^rancb 
Mr.  Hart,  Mr.  Knight,  and  Mr.  Anderdon,  of  counsel  for  the  Compamt. 
plaintiff;  and  Mr.  Solicitor-General,  Mr.  Heald,  and  Mr.  Side- 
bottom  for  the  defendants ;   the  order  dated  the  18th  day  of 
October,   1824;    the  affidavits  of  the  plaintiff  Rene  Frederic 
Natusch ;  the  affidavits  of  John  Meriscoe  Pearce ;  the  affidavit 
of  Benjamin  Grompertz ;  the  affidavit  of  James  William  Fresh- 
field  ;  the  affidavit  of  Benjamin  Shaw ;  the  affidavit  of  Archibald 
Corbett ;  the  affidavit  of  Nathan  Meyer  Rothschild ;  the  affidavit 
of  Charles  Henry  Thiel ;  the  affidavit  of  Frederick  Secretan  ;  his 
Lordship    doth  order  that  the  defendants,  as  presidents  and  LordEldon's 
directors   of  the  company  called   "The  Alliance  British   and  ^   ^* 
Foreign  Life  and  Fire  Assurance  Company,"  and  the  clerks, 
agents,  and  servants  of  the  said  company  be  restrained,  by  the 
injunction  of  this  Court,  from  effecting  any  manner  of  marine 
insurances  or  assurances  whatsoever,  or  from  transacting  in  any 
manner  the  business  of  underwriting,  or  insuring  ships  or  their 
cargoes  or  freight  against  the  perils  of  the  sea,  and  from  lending 
money  on  bottomry,  in  the  name  or  on  the  account  of  the  said 
Alliance  British  and  Foreign  Life  and  Fire  Assurance  Company, 
and  from  in  any  manner  using  the  name  of  the  said  company  for 
such  purposes  of  marine  insurance,  or  the  business  of  under- 
writing as  hereinbefore  mentioned,  and  also  from  effecting  such 
marine  insurance,  or  carrying  on  the  business  of  underwriting  or 
lending  money  on  bottomry  in  any  other  name  or  firm  at  the 
place  of  business  where  the  business  of  the  said  fire  and  life 
assurance  company  has  been  hitherto  carried  on,  or  at  or  in  any 
office  or  place  which  shall  continue  or  remain  open  to,  or  commu- 
nicating therewith,  and  from  in  any  manner  applying  the  capital 
of  the  said  company  to  such  purposes  as  aforesaid,  until  the 
defendants  shall  fully  answer  the  plaintiff's  bill,  or  this  Court 
make  other  order  to  the  contrary. — Reg.  Lib.  B.  1823,  fol. 
1969. 
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1824. 

Natusch  9. 
Ietino. 

Cask  of  ths 
Alliancb 
assubanck 
Company. 

The  repeal  of 
the  Act  of  6 
Geo.  I.  could 
not  operate  to 
change  the 
rules  of  law  or 
equity,  which, 
as  rules  gOTem- 
ing  partner- 
ships, would 
haye  regulated 
their  concerns 
among  them- 
seWes,  if  such 
repealed  Act 
hadneyer 
existed. 


Lord  Eldon's  writtkn  Remarks  in  bxtsnso, 
September,  1824  (a). 

"  The  repeal  of  the  Act  of  Greorge  I.  put  an  end  to  the  dis- 
abilities imposed  upon  societies  or  partnerships  as  to  underwritiiig 
against  marine  risks.  That  repeal  could  not,  I  think,  operate  to 
change  the  rules  of  law  or  equity,  which,  as  rules  goreming  part- 
nerships, would  have  regulated  their  concerns  among  themselTes, 
if  such  repealed  Act  had  never  existed.  If  the  Alliance  Company, 
which  the  Act  of  the  17th  June,  1824,  (5  Greo.  lY.  c.  cxxxrii.) 
treats  as  then  formed  to  effect  assurances  upon  lives  and  survivor- 
ships, and  against  loss  or  damage  by  fire,  and  represents  that  several 
persons  had  formed  themselves  into  a  company,  and  raised  con- 
siderable sums  of  money  in  order  to  effect  such  assurances,  could 
not  by  express  contract,  or  authority  by  implication  vested  in  its 


(a)  The  abstract  of  this  case, 
(the  extracts  from  Lord  Eldon's 
written  remarks  forming  part 
of  it,)  made  in  December,  1824, 
was  entered  in  a  book.  The 
author  at  that  time  possessed  a 
copy  of  the  entire  written  re- 
marks of  Lord  Eldon,  which,  the 
extracts  having  been  made,  was 
probably  returned  to  those  from 
whom  it  had  been  procured ;  at 
all  events  it  has  now  been  lost. 
Mr.  Gow,  however,  as  already 
mentioned,  has  printed  the  whole 
of  Lord  Eldon's  remarks  in  his 
Treatise  on  Partnership,  a  work 
which  has  not  undeservedly 
reached  the  third  edition.  It  is 
from  his  pages  that  the  entire 
written  remarks  have  been  now 
taken.  A  large  portion  of  the 
passages  in  these  remarks  have 
been  already  printed  in  the  au- 
thor's  extracts,  but  they  could 
not  be  omitted  here  without 
rendering  the  remaining  remarks 
unintelligible.  Some  readers  will 
think  this  reprint  not  necessary, 
or,  if  necessary,  that  the  extracts 
ought  to  have  been  suppressed. 


and  the  entire  remarks  inserted 
in  the  place  now  occupied  bj 
them ;  but  the  importance  of  the 
case  is,  it  is  apprehended,  a  suffi- 
cient ground  for  reprinting  the 
entire  remarks  (it  is  an  early 
case  on  the  subject  to  which  it 
relates — It  may  perhaps  be  con- 
sidered as  the  leading  case);  and, 
although  it  ia  true  that  the  ex- 
tracts might  have  been  suppressed, 
and  the  entire  remarks  inserted 
in  the  place  now  occupied  by 
them,  it  will  be  found  that  this 
would  have  required  a  consider- 
able alteration  of  the  author's 
MS.  of  Dec,  1824,  a  task  neither 
suited  to  his  present  taste,  nor 
consistent  with  the  plan  upon 
which  cases  in  his  Collection  are 
introduced  into  the  present  pub- 
lication. Additions  he  does  not 
dislike.  Alterations,  such  as  the 
suppression  of  the  extracts  and 
the  insertion  in  their  place  of  the 
entire  remarks  must  have  occa- 
sioned, he  eschews.  Those  who 
are  conversant  with  the  mecha- 
nical part  of  authorship  know  the 
difference. 
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directon,  or  anj  select  part  of  its  body^  engage  the  partners  in         1824. 
marine  risks ;  and  if  the  plaintiff^  on  behalf  of  himself  and  others,  ^ 
had  a  right  to  prevent  the  company,  as  that  company,  from  so  Ietino. 
doing — sereral  points  are  made  on  the  part  of  the  defendants  against  Casb  of  tri 
the  plaintiff,  as  sach  points  as  ought  to  operate  to  discharge  his  ^^^^^^^* 
complaint.     1.  It  is  urged  that  the  plaintiff  has  not  executed  the  Compant. 
deed  of  settlement.    To  this  it  may  be  answered,  that  if  the  com-  Answer  to  the 
pany  had  no  right  to  engage  him  in  marine  risks,  they  had  no  right  PP?^  ^^  ^^® 
to  tender  to  him  for  execution  any  deed  which  did  so  engage  not  executed 
him ;  and  that  if  the  prospectus  and  certificate  are  to  be  con-  ^^®  ^^^  ^^ 
sidered  as  evidences  of  the  partnership  contract,  the  certificate 
allows  three  months  afler  notice  in  the  London  Gazette  for 
execution  [ante,  page  361].    The  deed  was  not  lying  for  execu- 
tion till  the  10th  August,  in  Mr.  Pearce's  office  [ante,  pages 
363,  384].     The  plaintiff  represents  that  his  information  that 
there  was  such  a  deed  was  received  from  Mr.  Hamilton's  letter 
of  the  30th  August  (a)  [ante,  pages  363, 383,  384].     2.  That  the  Answer  to  the 
plaintiff's  name  not  being  enrolled  under  the  Act,  he  is  not  J2Sit^*8nMie 
subject  to  any  of  the  liabilities  attached  to  the  company.     This  not  being 
does  not  appear  to  be  the  true  construction  of  the  Act.    A  ?J"*^*^  ^^^' 
memorial  of  the  several  members  is  only  required  to  be  enrolled  not  subject  to 
within  six  months  [sect.  2,  ante,  page  362]  ;  and  if  the  Act  is  to  anyo^the 
be  taken  to  require  enrolment  sooner,  non-observance  of  the  Act  tached  to  the 
could  not  free  the  party  neglecting  to  observe  it  from  liabilities,  company. 
The  Act  provides  [sect.  3,  ante,  page  362,]  that  no  action  shall 
be  brought  under  the  authority  of  the  Act  by  the  company  till 
there  has  been  an  enrolment,  but  it  does  not  negative  proceedings 
against  the  company  or  its  members ;  and  the  7th  section  [ante, 
page  362]  seems  to  proceed  upon  that  distinction.  If  this  notion, 
that  a  person  subscribing,  but  of  whose  name  a  memorial  has  not 
been  enrolled,  was  countenanced,  it  would  perhaps  be  a  little 

(a)  In  the  margin  of  the  manu-  pages   360,    36 1]    does    not,   it 

script  bis  Lordship  wrote  as  fol-  may  be  said,  give  the  title  to 

lows :  **  It  seems  to  me  that  this  benefits  and  emoluments  till  the 

must  be  understood  to  be  a  deed  deed  is   executed,  but    then    it 

relative  to  fire  and  life  assurances,  must  be  a  proper  deed  relating  to 

and  the  other  specified  objects,  the  specified  objects ;  and  in  law 

and    those  only,  however  great  a  person  may,  by  his  own  fault,  be 

might  be  the  powers  given  by  subject  to  liabilities,  though  not 

it  to  any  part  of  the  body  with  entitled  to  emoluments." — [Mr. 

respect   to   such   objects.     Mr.  Gow's  note.] 
Rothschild's  certificate  [see  ante. 
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1824. 


Natusch  v. 
Ievino. 

Casi  of  tbb 
Alliancb 
assuranci 
Company. 


Where  a  part- 
nership is  dis- 
lolved,  even 
where  it  can  be 
in  a  sense 
dissolved  the 
instant  after 
notice  to  dis- 
solve is  given, 
if  there  be  no 
contract  to  the 
contrary,  it 
most  stiU  con- 
tinue for  the 
purpose  of 
winding  up  its 
affairs. 


difficult  to  detennine  who  are  the  partners  now  subject  to  lia- 
bilities^ it  not  appearing  how  many  of  the  340  who  have  executed 
the  deed  in  respect  of  22,400   shares,  or  how  many  of  the 
members  entitled  to  the  residue  of  the  50,000  shares,  hare  or 
have  not  had  their  names  enrolled.     3.  An  offer  is  made  to  the 
plaintiff  that  he  maj  receive  back  his  deposit  with  interest  from 
the  date  of  the  payment,  and  he  is  desired  to  consider  himself  as 
having  received  notice  thereof.     But  it  is  not,  I  apprehend,  com- 
petent to  any  number  of  persons  in  a  partnership  (unless  th^ 
show  a  contract  rendering  it  competent  to  them)  formed  for 
specified  purposes,  if  they  propose  to  form  a  partnership  for 
very  different  purposes,  to  effect  that  formation  by  calling  upon 
some  of  their  partners  to  receive  their  subscribed  capital  and 
interest  and  quit  the  concern;  and,  in  effect,  merely  by  com- 
pelling them  to  retire  upon  such  terms,  so  to  form  a  new  com- 
pany.    This  would,  as  to  partnerships,  be  a  most  dangerous 
doctrine.     Where  a  partnership  is  dissolved  (even  where  it  can 
be  in  a  sense  dissolved  the  instant  after  notice  to  dissolve  is 
given,  if  there  be  no  contract  to  the  contrary),  it  must  still  con- 
tinue for  the  purpose  of  winding  up  its  affairs,  of  taking  and 
settling  all  its  accounts,  and  converting  all  the  property,  means 
and  assets  of  the  partnership  existing  at  the  time  of  the  disso- 
lution, as  beneficially  as  may  be  for  the  benefit  of  all  who  were 
partners,  according  to  their  respective  shares  and  interests ;  and 
the  other  partners  cannot  say  to  him,  to  whom  they  have  given 
an  offer  of  his  deposit  and  interest,  Take  that,  and  we  are  a  new 
company,  keeping  the  effects,  means,  assets  and  property  of  the 
old,  as  the  property  of  the  new  partnership.    4.  The  company 
will  indemnify  the  plaintiff  against  loss  by  its  transactions  already 
had,  or  hereafter  to  be  had,  not  for  the  specified  purposes  of  the 
institution.     But  the  right  of  a  partner  is  to  hold  to  the  speci- 
fied purposes  his  partners  whilst  the  partnership  continues,  and 
not  to  rest  upon  indemnities  with  respect  to  what  he  has  not 
contracted  to  engage  in.     5.  A  dissatisfied  partner  may  sell  his 
shares  for  double  what  he  originally  gave  for  them.     But  he 
cannot  be  compelled  to  part  with  them  for  that  reason ;  it  may 
be  his  principal  reason  for  keeping  them,  having  the  partnership 
concern  carried  on  according  to  the  contract.     The  original  con- 
tract and  the  loss  which  his  partners  would  suffer  by  a  dissolu- 
tion, is  his  security  that  it  shall  be  so  carried  on  for  him  and 
them  beneficially,  and  with  augmented  improvement  in  the  value 
of  his  shares  and  their  shares.  ~  Upon  the  whole,  I  do  not  find 


REPORTS  IN  CHANCERY.  401 

ihai,  upon  taking  the  supposition  m  page  1  [bottom  of  page  398  and         1824. 

top  of  page  399]  to  be  trae,  in  law  there  is  any  sufficient  matter  con-  na^tusch  v, 

tamed  in  the  above  points  made  in  the  affidavits  on  the  part  of  the  de-  Ikvino. 

fendants.  The  repeal  of  the  Act  6  Geo.  I.  which  merely  made  it  law*  Cask  of  ths 

fill  for  societies  or  partnerships,  however  numerous  their  members  AssuaANCB 

might  be^  to  insure*  against  marine  risks,  could  not  make  it  lawful  Company. 

for  companies  or  societies,  which  were  formed  for  specified  purposes  The  repeal  of 

of  insurances  upon  lives  and  against  fire,  to  insure  against  marine  6^Geo*I*^could 

risks,  unless  the  contracts  by  which  such  companies  were  formed,  not  make  it 

either  expressly  or  impliedly  (where  individual  partners  did  not  ^^'^  fo' 
^  .  *     1 .       .  .  .  ,  .  .     11  1         companiea, 

consent  to  embarking  m  new  projects,  either  onginally  or  subse-  which  were 

qnently  to  the  formation  of  the  companies),  created  an  authority  formed  for 
in  some  part  of  the  body  to  bind  all  the  body  to  the  adoption  of  pog^of  insur- 
such  new  undertakii^.  Upon  the  best  consideration  I  can  give  this  ^ces  upon 
case,  I  think  the  original  contract  of  this  society  was  to  form  a  life  gZ^^t  fire  to 
and  fire  assurance  company;  and  that  in  the  original  institution  the  insiue  against 
objects  are  all  specified,  except  what  fall  under  the  general  words,  ™«^«  ™J"- 
*  the  purchase  of  such  other  descriptions  of  property  as  the  law  may  cont^Tof  the 
sanction.'  [See  before,  pages  360  and  381.]  At  that  time  the  law  society  con- 
did  not  sanction  marine  insurances  by  such  a  body.   It  might  never  fOT^atiwiof  a 
sanction  them.     The  words  '  purchase  of  will  probably  be  taken  life  and  fire 
as  connected  with  the  words  *  such  other  descriptions  of  property  •»*"™ttce  com- 
as the  law  may  sanction,'  and  the  general  words  be  taken  to  mean 
things  ejusdem  generis.     If  it  was  thought  that  the  prospectus 
had  a  reference  to  marine  insurances,  there  could  be  no  reason 
for  a  non-avowal  of  the  purpose  so  to  insure,  when  the  matter 
was  before  Parliament.     It  is  intimated  in  an  affidavit  that  the 
prospectus  ought  not  to  be  considered  as  forming  the  plan  of 
the  institution,  [see  before,  page  367,]  but  there  seems  to  be 
enough  in  the  affidavits  to  prove  that  it  did ;  and  if  Mr.  Rothschild 
is  right  in  intimating  that  it  did  not,  it  seems  difficult  to  main- 
tain what  adventures  the  directors  may  not  engage  this  company 
to  undertake.    The  matter  has  been  also  discussed  before  me  The  point  of 

upon  the  cround,  that  by  reason  of  the  plaintiflTs  acquiescence  *^«  plaintiff's 
.      ,  .        ^  1       11.        ,  X  1     1         .V  acquiescence, 

in  the  extension  of  the  plan,  he  is  not  (whether  others  are  or  are 

not,  upon  a  bill  filed  by  him,  it  is  said  is  not  material)  at  liberty 
to  contravene  the  purpose  of  extending  the  transactions  of  the 
company  to  marine  insurances,  and  this  deserves  much  con- 
sideration. If  six  persons  joined  in  a  partnership  of  life  assur- 
ance, it  seems  clear  that  neither  the  majority,  nor  any  select  part 
of  them,  nor  five  out  of  the  six,  could  engage  that  partnership  in 
marine  insurances,  unless  the  contract  of  partnership  expressly 
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Natusch  o. 
Irving. 

Case  or  tbm 

AXLIANGS 

ASSUAAMCB 

COMPAVT. 


Difficalty  of 
applying  the 
rules  of  law 
and  equity  to 
societies,  con- 
stituted of  great 
numbers  of 
persons  not 
incorporated. 

Much  has  been 
done  with  re- 
spect to  this 
difficulty,  by 
provisions  how 
those,  who  have 
demands  upon 
such  societies, 
are  to  sue,  and 
how  such 
societies 
are  to  sue. 
Much  remains 
to  be  done,  and 
the  remedies  of 


or  impliedly  gaTe  thai  power ;  because  if  this  vna  otherwise,  sn 
indiyidusl  or  iDdividuals,  by  engaging  in  one.  specified  eonoera, 
ml^t  be  implicated  in  any  other  concern  whatever,  however 
different  in  its  nature^  against  his  consent.  Bat  if  a  part  of 
the  six  openly  and  publicly  professed  their  intiention  to  engage 
the  partnership  in  another  eonceniy  and  dearly  and  distinctly 
brooght  this  to  the  knowledge  of  one  or  more  of  the  other 
partners,  and  such  o^e  or  more  of  the  odier  partners  coold  be 
dearly  shown  to  have  aoquiesoed  in  such  intention,  mod  to  have 
permitted  the  other  partners  to  have  entered  upon  and  to  hare 
engaged  themselves  and  the  body  in  sadi  new  projects,  and 
thereby  to  have  placed  their  partners,  so  engaged,  m  difficdtieB 
and  embarrassments,  nnless  they  were  permitted  to  proceed  in 
the  fhrther  ezeontion  of  sndi  projects,  if  a  coort  of  equity  woold 
not  go  the  length  of  holding  that  such  conduct  was  oonsent,  it 
would  scarcely  think  parties  so  conducting  themselves  entitled  to 
the  festinum  remedium  of  injunction.  It  may  be  taken  that  the 
prindple  that  would  apply  to  the  partnership  of  six,  will  apply 
to  this  partnership  of  600  or  700 ;  340  have  executed  in  respect 
of  not  quite  half  the  number  of  shares :  there  probably  may  be 
therefore  600  or  700  members.  To  those  who  have  not  had 
occasion  to  observe  the  boldness  of  specoktion,  it  may  seem 
astonishing  that  persons,  and  so  many  in  number,  shoold  have 
engaged  themselves  in  a  speculation  so  Httle  explained,  and 
undertaken  to  execute  deeds,  of  the  contents  of  whidi  they  had 
so  little  information.  To  those,  who  know  the  difficulty  of 
applying  the  rules  of  law  and  equity  to  societies  constituted  of 
such  numbers  of  persons  not  incorporated,  it  is  not  mnttor  of 
surprise  that  persons,  ignorant  of  those  difficulties,  should  become 
members  of  such  societies ;  it  may  be  matter  of  suipriae  to  them, 
that  persons,  who  know  the  difficulty  of  applying  those  roki, 
should  become  members,  even  where  the  nature  of  the  specnk* 
tion  is  clearly  explained,  and  Ml  information  is  given  of  the  eon- 
tents  of  the  deeds  to  be  executed.  Much  has  been  done  with 
respect  to  the  difficulty  alluded  to,  by  provisions  how  those  who 
have  demands  upon  sudi  sodeties  are  to  sue,  and  how  sodi 
sodeties  are  to  sue ;  much  remains  to  be  done,  and  particularly 
as  to  rendering  simple  and  effectual  the  remedies  of  die  members  of 
such  sodeties  against  each  other.  It  is  observed  that  the  members  of 
tibis  sodety  underwriting  will  be  each  liable  to  the  bankrupt  laws. 

particularly  as  to  rendering  simple  and  effectual 
the  membcn  of  vodti  vodeties  against  «8oh  other. 
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[See  before,  page  387.]  That  depends  upon  the  Act  of  Parliament         1824. 
whidi  is  to  take  effect  in  May  next  (a).    Shares  maj  devolve  to  JL 
feme  coverts,  in^ts,  &c.;  but  whatever  are  the  difficulties,  courts  Ievino. 
must  stmgi^  to  remedy  them,  and  to  prevent  particular  mem*  Cask  or  thi 
bers  of  those  bodies  from  engaging  other  members  in  projects  ^'-i^^'^' 
in  whidi  they  have  not  consented  to  be  engaged,  or  the  engaging  Compaitt. 
in  wfaidi  they  have  not  encouraged,  assented  to,  empowered,  or  Whatever  are 
acquiesced  in  ezpreasly  or  tacitly,  so  as  to  make  it  not  equitable  JJe  difficulties 
T^     «         1      iT^    1    .  .     .      ,  mi         .     .  1        ,  .  ^        the  Courts  must 

that  niey  should  seek  to  restnun  them.    The  pnnaples  whidi  a  struggle  to 

court  would  act  upon  in  the  case  of  a  partnership  of  six  must,  as  remedy  them, 

fiff  as  the  nature  of  things  will  achnit,  be  applied  to  a  partnership  p^cuUu^^^'^ 

of  600.    I  have  read  the  affidavits  originally  and  since  sent  to  members  of 

me,  repeatedly  and  with  great  attention.     Since  I  received  the  fi^enga^ng 

latter,  it  has  been  impossible  for  me,  in  point  of  time,  to  pot  other  members 

together  (even  as  cursorily  as  I  have  written*  without  time  to  ^i^^^w^ 

oorreet  them)  the  preceding  observations  (6).    The  present  im*  have  not 

presaion  upon  my  mind  is,  that  in  a  matter  important  as  this  ^''^^I^L^' 

certainly  is,  it  may  be  difficult  to  arrive  at  a  conclusion  perfectly  the  engaging  in 

satisfsctory,  when  it  is  to  be  formed  without  the  opportunity  of  ^^^  ^^^^ 

n-       1.  1       ..  1.1        1       .       .     .  11     «r    1     have  not 

camng  for  ezplananona,  which  a  hearing  m  town  would  afford,  encouraged, 

As  I  read  the  affidavits,  and  on  repeatedly  reading  them,  such  '*'^''^f^' 

explanations,  it  appears  to  me,  may  be  necessary.     They,  who  or^aoqlu^ed 

seek  to  embark  a  partner  in  a  business  not  originally  part  of  in,  expressly  or 

the  partnership  concern,  must  make  out  clearly  that  he  did  make^it  »>" 

expressly  or  tacitly  acquiesce.     To  determine  whether  this  is  equitable  that 

made  out  requires  a  very  accurate  and  critical  attention  to  every  ^^  to  restrain 

word  in  the  affidavits,  and  to  the  want  of  words  in  them.    To  them. 

exemplify  this,  the  plaintiff  in  his  affidavit  states,  that  after  the 

Bili  had  been  read  a  second  time  in  the  House  of  Commons,  he 

had  an  interview  with  Mr.  Eothschild  ;  that  he  stated  to  him  in 

strong  terms  his  opinion  of  the  danger  of  the  undertaking,  his 

reasons  for  that  opinion,  hb  entire  disapprobation  of  the  company 

engaging  in  marine  insurances,  and  he  swears  that  he  expressed  his 

determination  to  (^)pose  the  same  by  every  legal  means.  [See  before, 

pages  368,  389.]     Mr.  Rothschild  in  his  affidavit  admits,  that  in 

the  conversation  the  plaintiff  objected ;  he  denies  that  he  stated  his 

(a)  6  Geo.  IV.  c.  98,  s.  2,  by  that  character,  could  not  be  a 

which  an  underwriter  is  declared  bankrupt. — [Mr.  Gow's  note.] 

to  be  a  trader  liable  to  the  bank-  (ft)  This  sentence  was  literally 

mpt  laws,  and  see  6  Geo.  IV.  e.  transcribed  from  the  copy  of  the 

16,  A,  ±     Formerly  it  was  held  observations  with  whidi  I  was 

that  an  underwriter,  merely  in  furnished. — [Mr.  Gow's  note.] 

dd2 
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1824.         opinion  of  the  danger,  but  he  omits  entirely  to  notice,  whether  the 

NATuscHt;.   '  V^^^^«  did  or  did  not  (as  he  swears  he  did)  express  his  determi- 

Irving.  nation  to  oppose  the  same  by  all  legal  means, — an  expression,  both 

Cass  or  thi     as  to  its  nature  and  the  time  when  it  was  made,  extremely  import- 

AssiaAN**       ant  (a).  [See  before,  page  367.]  So  again  the  plaintifiP  stotes in  his 

Company.         affidavit,  that  he  beUeves  the  presidents  and  directors  took  upon 

themselves  such  offices,  and  were  privy  to  and  assented  to  the 

publishing  the  prospectus,  and  authorized  the  writing  of  the  said 

letter  of  the  said  Nathan  Meyer  Rothschild,  and  have  ever  since 

acted  as  presidents  and  directors.     [See  before,  pages  360,  381.] 

Question  whe-    To  this  I  find  no  contradiction.  On  the  other  hand,  though  it  is  no 

tiff  was^really'    objection  to  the  plaintiff  that  he  is  an  underwriter  at  Lloyd's,  yet  it 

suing  for  him-    may  deserve  consideration,  whether  he  is  really  suing  for  himself 

memben'of  ^    ^^  ^^'  ^^^  members  of  Lloyd's,  not  members  of  this  company. 

Lloyd's^  not        Respectable  the  members  of  Lloyd's  are ;  but  it  is  all^d  that  the 

plaintiff's  suit  is  their  suit,  and  that  he  is  suing  at  their  cost  and 

charges  [see  before,  pages  366,  367]  ;  this  is  not  n^atived,  and  it 

may  be  material.  It  will  require  some  time  to  analyse  with  sufficient 

particularity  the  affidavits.    That  time  I  have  not  had,  and  after 

it  has  been  had,  probably  more  information  must  be  called  for. 

I  wish,  therefore,  to  know  by  post  whether  the  parties  can  make 

any  arrangement,  by  indemnities  to  the  plamtiff  in  the  mean  time 

or  otherwise,  which  would  ^ve  the  Court  the  opportunity  of 

publicly  hearing  this  matter  when  it  meets,  having  then  the 

advantage  of  counsel,   and  such   further  information  as  both 

parties  can  give.     If  they  cannot  agree  upon  some  such  arrange- 

ment,  I  shall  proceed  to  state  the  effect  of  the  affidavits  as  they 

strike  me,  and  either  deny  the  injunction  or  grant  it,  or  order 

some  interim  arrangement,  as  soon  as  I  hear  from  them,  and 

have  time  sufficient  for  the  purpose.    Eldon,  C." 


members  of  the 
company. 


In  Maudesley  v.  Manchester  Canal  Company^  1  C.  P.  Coop. 
501.  The  defendants  were  a  joint-stock  company,  incorporated 
by  an  Act  of  Parliament,  in  order  to  make  a  canal.  The  plaintiff 
was  one  of  the  shareholders,  and  by  his  bill  he  prayed,  amongst 
other  things,  that  the  defendants  might  be  restrained  from  em- 
ploying the  joint  funds  for  the  conversion  of  the  canal  into  a 
railway.  To  this  bill  a  demurrer  for  want  of  equity  was  put 
in.    The  Vice-Chancellor  said,  it  was  not  improbable  that  it 

(a)  The  Lord  Chancellor  ob-  be  contended,  is  in  effect  a  state- 
served  in  the  margin,  "  A  state-  ment  to  the  presidents  and  direc-* 
ment  to  Mr.  Rothschild,  it  may     tors."— [Mr.  Cow's  note.] 
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would   turn  ont,  upon  the  answer    being    filed  detailing  the         1824. 
reasons  of  the  intended  proceeding  of  the  defendants,  that  they  natus  h 
would  be  justified  in  doing  what  they  contemplated.     But  he  Irving. 
thought  that  the  demurrer  must  be  overruled  upon  the  ground  Cask  or  thb 
that  a  company  of  that  kind,  having  large  powers  conferred  upon  ^^'^^^'^ 
them  by  the  legislature  for  a  particular  purpose,  and  for  which  Comfant. 
alone  the  funds  had  been  raised,  were  not  primd  facie  entitled 
to  apply  those  funds  for  a  purpose  of  a  different  kind :  and  his 
opinion  was,  that  the  Court  had  jurisdiction  to  interfere  at  the 
suit  of  any  person,  who  had  acquired  an  interest  in  the  concern. 


===========  July24th,25th, 

and  29th,  1846. 

HUNGATE  V.  GASCOIGNE.  Hunoatkit. 

Gascoignb. 
The  biU,  which  was  filed  in  May,  1829,  stated  that  the  JSfJ?^?*'^* 
plaintiff  was  the  heir  male  of  the  body  of  WiUiam  H  ungate,  a  supplemental 
the  brother  of  Sir  Francis  Hungate.     That  the  said  Sir  tore  of  a  bill  of 
Francis  Htingate,  and  William  Hungate  his  brother,  were  "Yu^'nthe^" 
the  sons  of  Colonel  Francis  Hungate,  and  that  a  female  diaoofery  of 
of  the  Hungate  family  intermarried  with  Sir  Edward  Gas-  u^^eSscre- 
coigne,  and  that  by  events  arising  out  of  that  intermarriage  ^^*^® 
the  defendants  had  got  into  possession  of  large  estates,  the  The  party, 
subject  of  the  suit.     That  the  plaintiff  had  lately  discovered  application  for 
deeds  dated  June,  1662,  executed  by  the  said  Sir  Francis  {j^^'^JhS^de- 
Hungate,  containing  a  limitation  in  remainder  of  the  said  scription,  most 
estates,  to  the  use  of  the  said  WiUiam  Hungate,  his  brother  conrt  that  the 
in  tail  male.     The  bill  prayed  an  injunction  against  setting  ^^^  ^qi^"^ 

any  reasonable 
diligence  on  the  part  of  himself,  or  his  soUdtory  have  been  brought  forward 
at  the  hearing  of  the  cause. 

The  new  evidence  must  be  of  a  kind  that,  combined  vrith  the  former  evi- 
dence, would,  if  it  could  have  been  brought  forward  at  the  hearingi  probably 
have  induced  the  Court  to  make  a  different  decree. 

The  new  evidence  must  not  only  be  relevant,  but  it  must  be  material ;  it 
must  be  such  that  the  Court  shall  think,  might  have  produced  a  decision 
favourable  to  the  party  bringing  it  forward. 


Evidence  in  Pedigree  Cases— Old  Deeds— Records  of  Fines— Old  Will- 
Inscription  and  Coat  of  Arms  on  Monument — Hatchment — Declarations  that 
an  individual  will  take  a  family  estate.* 

*  See  Extracts  from  the  Minutes  of  Evidence  given  before  the  Committee  of  Privileges  in  the 
Jk  Bw»  Peerage  Com,  1804-5,  printed  in  a  subsequent  part  of  the  present  number. 
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1846.  up  outstanding  legal  estates  at  the  trial  of  any  cgectment 
HuNOATB  V.  brought,  or  to  be  brought,  by  the  plaintiff,  and  for  other 
Gascoionb.  relief.  To  this  bill  a  plea  was  put  in  and  disallowed  by 
the  Vice-Chancellor ;  whereupon  the  plaintiff  appealed  to 
Lord  Lyndhurst,  who  affirmed  his  Honour^s  decisi(m(a). 
Answers  were  then  filed,  and  witnesses  were  examined, 
both  on  the  part  of  the  plaintiff  and  of  the  defendants, 
and  the  cause  came  on  to  be  heard  before  the  Vice-Chan* 
cellor,  the  28th  day  of  February,  1834,  when  the  plaintiff^s 
bill  was  dismissed  with  costs. 

The  defendants  asserted  that  the  plaintiff  was-  not  de- 
scended from  the  aforesaid  William  Hungate  the  remain- 
derman, and  that  William  Hungate  the  remainderman 
died  without  ever  having  been  married. 

By  the  pedigree,  which  was  produced  at  the  hearing  of 
the  cause,  the  plaintiff  proved  his  descent  from  Thomas 
Hungate,  of  HaverhiU,  in  Suffolk,  and  that  the  said 
Thomas  Hungate  was  the  son  of  a  William  Hungate, 
and  of  Ann  Oliver,  who  was  of  Pocklington,  in  the  East 
Ridmg  of  the  county  of  York.  This  Thomas  Hungate 
was  bom  in  1676,  and  died  in  1729.  William  Hungate 
had  two  other  children,  viz.— Ralph  Hungate,  who  was 
bom  in  1673,  but  it  did  not  appear  when  he  died,  and 
Ann,  afterwards  the  wife  of  William  Brack,  who  was  bom 
in  1675,  and  died  in  1782.  There  was  no  evidence  when 
Ann  Oliver  died.  There  was  no  extract  from  any  register 
of  the  baptism  of  William  Hungate,  nor  was  there  an  ex- 
tract from  any  register  of  the  marriage  of  the  said  William 
Hungate  and  Ann  Oliver.  There  were,  however,  extracts 
from  a  register  of  the  baptism  of  the  before-named  Thomas 
Hungate,  Ralph  Htingate  and  Ann  Hungate,  afterwards 
Ann  Brack,  in  which  they  were  described  as  the  children 
of  William  Hungate  and  Ann  his  wife.  The  register  from 
which  these  extracts  were  taken,  was  that  of  the  parish  of 
New  Malton,  in  the  North  Riding  of  the  county  of  York. 

(a)  See  Hw^ate  v.  Qaseoigne,  1  Rnsa.  &  MyL  69S. 
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There  being  thus  no  evidence  of  this  William  Hungate,        xs^^* 
from  whom  the  plaintiff  was  descended,  being  William  hunoatbv. 
Hnngate,  the  Iwrother  of  Sir  Francis  Hungate,  and  remain-  G^coiwi. 
derman  named  in  the  deeds  of  June»  1662,  the  plaintiff's 
case  was  at  the  hearing  above-mentioned  given  up  by  his 
counsel,  and  it  became  unnecessary  to  submit  the  evidence 
of  the  defendants  to  the  consideration  of  the  Court. 

That  evidence  was  as  follows. — An  extract  from  the 
register  of  the  parish  of  New  Malton,  of  the  baptism  of  a 
William  Hungate,  the  son  of  Ralph  Hungate,  the  time  of 
the  bi^tism  oorreeqponding  with  the  probable  time  of  the 
birth  of  William  Hungate,  the  plaintiff's  ancestor* — ^A 
hatchment  in  Haverhill  Church,  containing  a  pedigree  of 
a  &mily  of  HungatCi  from  which  the  ensuing  is  an  extract. 
Thomas  Hungate,  son  of  William,  son  of  Ralph,  &c. — ^The 
will  of  William  Hungate,  the  remainderman,  dated  the 
19th  day  of  August,  1706,  by  which  he  gave  legacies  to 
his  nieces,  to  his  brother,  to  his  nephew,  to  hia  cousins, 
to  his  godsons,  to  his  goddaughtexB,  respectively  named 
in  hia  will,  and  he  gave  the  residue  of  his  estate  to  his 
nephews,  Dr.  Hungate  and  William  Hungate  (the  said 
will  containing  no  mention  of  any  wife  or  child  of  the  tes- 
tator).— Several  deeds  executed  by  WUMam  Hungate,  the 
remainderman,  in  which  at  the  dates  of  the  baptism  of  the 
aforesaid  Thomas  Hungate,  Ralph  Hungate,  and  Ann 
Hongate,  afterwards  Brack — the  baptism  of  all  three 
appearing,  from  the  extracts  from  the  register  of  New 
Malton,  to  have  taken  place  in  that  parish — ^he  was  de* 
scribed  to  be  of  Saxton  and  Huddlestone,  both  in  the 
West  Riding  of  the  county  of  York. 

The  plaintiff  presented  a  petition,  stating  that  since  the 
cause  was  heard,  and  the  decree  therein  made^  the  plaintiff 
had  discovered  new  matter,  and  which  he  could  not  use  at 
such  hearing,  and  which  was  material  as  evidence  in  sup- 
port of  his  claim  to  the  estates  in  question,  and  praying 
that  he  might  be  at  liberty  to  file  a  bill  of  review,  or  a  bill 
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^^^'  in  the  nature  of  a  bill  of  reTiew  (a)  agamst  tibe  defendants, 
HrxGATs  V.  to  reverse  the  decree  of  the  28th  February,  1834,  and  to 
seek  sach  relief  against  the  defendants  as  was  prayed  bj 
the  plaintiff's  original  biD. 

Yarions  affidarits  were  filed  in  snppiMrt  of  this  peti- 
tion. 

Henry  William  Hewlett,  by  his  affidavit,  stated  that  he 
had  searched  the  Records  of  Fines,  collected  and  placed 
under  the  care  of  the  Master  of  the  Rolls  by  the  Act  of  the 
1st  &  2nd  Yict.  c.  94,  An  Act  for  Keeping  safely  the 
Public  Records,  and  that  he  had  discovered  the  records  of 
three  fines  levied  in  the  reigns  of  King  William  HI.  and 
Queen  Anne,  of  lands  in  New  Malton,  and  elsewhere  in 
Yorkshire,  William  Hungate  and  Ann  his  wife  being  the 
deforciants  in  such  fines. 

Greoige  William  CoUen,  Portcullis  Pursuivant  of  Aims 
of  the  Heralds*  College,  by  his  affidavit,  stated  that  <m  the 
decease  of  Sir  Ralph  Bigiand,  formerly  Garter  ELing  of 
Arms  of  the  said  College,  several  books  and  documents 
belonging  to  the  said  Sir  Ralph  Bigiand  were  purchased 
on  behalf  of,  and  are  now  depodted  in,  the  said  CoUege. 
That  amongst  such  books  and  documents  there  is  a 
book  purporting  to  be  a  note-book  of  a  tour  through 
Belgium,  which  contains  the  foUowing  entry:— D.  O.  M. 
— Hie  jacet  Guillielmus  Hungate,  tribunus  Anglus,  Familia 
equestri  nobilis,  militia  Celebris  Christi  et  Regis  fidelis 
Minister  26  Oct,  setat.  suse  67  pie  obiit  anno  Dom. 
1710.  Requiescat  in  pace.  And  that  by  such  book  it 
appeared  that  the  said  entry  was  copied  from  a  tablet  or 
tombstone  in  the  chapel  of  a  convent  of  English  ladies, 
called  Augustines,  at  Louvain  in  Belgium.  And  that  in  such 
book  was  contained  several  other  copies  of  inscriptions  to 

(a)  The  decree  had  not  been  have  been  not  for  leave  to  fill  a 
enrolled.  The  ground  of  the  bill  in  the  nature  of  a  bill  of  re- 
petition being  the  discovery  of  view,  but  a  "  supplemental "  biU 
new  evidence,  the  prayer  should  in  the  nature  of  a  biU  of  review. 
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the  memory  of  persons  of,  or  comiected  with,  English        1846. 
fiunilies  of  distinction.  Hunoatb  v. 

James  Lane,  by  his  affidavit,  stated  that  in  the  month  of  ®^«oion«. 
April,  1845,  he  went  to  Louvain  in  Belgium,  and  there  made 
inquiry  of  several  old  and  respectable  inhabitants  of  that 
city  as  to  the  convent  of  English  ladies  referred  to  in  the 
affidavit  of  O.  W.  Collen,  filed  in  support  of  the  petition  of 
the  plaintiff  in  the  above  cause.  That  he  was  then  informed 
that  the  said  convent  and  the  chapel  thereof  were  not  then 
in  existence,  and  that  the  same  had  been  destroyed  by  the 
French  early  in  the  present  century.  That  he  went  into  a 
dwelling-house,  which  he  was  then  informed  and  verily 
believed  was  erected  on  a  part  of  the  site  of  the  said  con- 
vent or  chapel,  and  made  inquiry  of  a  person  whom  he 
believed  to  have  been  the  occupier,  as  to  tablets  or  tomb- 
stones formerly  therein ;  and  in  answer  to  such  inquiry  he 
was  informed  that  none  of  such  tableta  or  tombstones  had 
been  preserved,  except  a  few  which  had  been  used  as  stones 
for  the  floor  of  one  of  the  rooms.  That  he  carefully  looked 
at  such  stones,  but  could  not  find  any  with  the  name  of 
Hungate  inscribed  thereon,  and  from  the  information  he 
received  he  verily  believed  that  the  tablet  or  tombstone 
referred  to  in  the  affidavit  of  the  said  George  William 
Collen  was  not  then  to  be  found,  and  had  been  lost  or 
destroyed. 

Christopher  Wood,  by  his  affidavit,  stated  a  declaration 
of  Sir  Thomas  Gascoigne,  (issue  of  the  intermarriage 
between  a  female  of  the  Hungate  family  and  Sir  Edward 
Gascoigne,)  formerly  in  possession  of  the  estates,  to  the 
efiect  that  the  estates  were  held  by  him  in  trust,  and  that 
there  was  an  entail  upon  the  same,  and  that  the  same 
belonged  to  one  of  the  Hungates,  who  was  abroad. 

Thomas  Shield,  in  order  to  account  for  the  absence  of 
any  entry  of  the  marriage  of  William  Hungate  and  Ann 
Oliver  in  the  Pocklington  register,  stated,  that  Yapham 
was  a  chapel  of  ease  to  Pocklington.  That  the  marriages  of 
persons  living  in  Pocklington  were,  at  the  period  in  que&- 
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1846.  tion,  frequently  solemnized  at  Yapham  Chapel;  and  thai 
HuNOATs*.  the  leaves  in  the  Yapham  register,  which  contained  the 
OAacoioMx*      marriages  of  that  period,  had  been  cut  out  and  destroyed. 

The  plaintiff  also  made  two  affidavits  in  support  of  the 
petition.  Those  affidavits  stated,  that  since  the  cause 
was  heard  he  had  discovered  the  matters  particularixed 
in  the  foregoing  affidavits;  and  that  he  had  also  dis- 
covered the  register  of  baptism  of  Ann,  the  daughter  of 
John  Oliver,  at  Pocklington,  on  the  7th  day  of  June,  1653; 
and  also  the  register  of  the  burial,  in  the  parish  of  Saint 
Andrew,  Holbom,  of  Ralph  Hungate  on  the  2nd  Nov. 
1718 ;  and  that  he  had  also  discovered  a  monument  with 
an  inscription  and  coat  of  arms  thereon  in  the  church  of 
Pocklington,  which  the  affidavit  described,  and  which 
related  to  an  early  part  of  the  pedigree. 

The  plaintiff's  affidavit  further  stated  facts  and  circum- 
stances to  show  that  the  matters  thus  brought  forward, 
could  not  by  any  reasonable  diligence  have  been  known  to 
him,  or  his  legal  advisers,  prior  to  the  hearing  of  the  cause, 
so  as  to  have  been  used  as  evidence  upon  that  occasion. 

The  aforesaid  petition,  supported  by  the  aforesaid  affi- 
davits, came  on  to  be  heard  before  the  Vice-Chancellor  of 
England  on  the  23rd  of  December,  184<5,  when  it  was 
ordered,  that  upon  the  plaintiff  paying  to  the  defendants 
their  costs  up  to,  and  including  the  decree,  and  their  costs 
of  the  application  upon  that  petition,  and  depositing  with 
the  Registrar  50/.,  the  plaintiff  should  be  at  liberty  to  file 
a  bill  of  review,  or  bill  in  the  nature  thereof  (a),  against 
the  defendants,  to  review  the  decree  of  the  28di  day  of 
Feb.  1834,  and  to  seek  such  relief  against  the  defendanis 
as  was  by  the  plaintiff's  former  bill  prayed  against  them. 

The  Vicb-Changellob  in  giving  judgment  said,  thai  it 

(a)  If    the   newly   discovered  per  order  would  have  been  that 

matter  had  been  of  a  kind  dif-  the  plaintiff  should  have  been  at 

ferent  from  what  the  examination  liberty  to  fill  "a  supplemental"  bill 

to  which  it  was  subjected  by  the  in  the  nature  of  a  bill  of  rsvier. 

appeal  showed  it  to  be,  the  pro-  See  the  note  ante,  page  408. 
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struck  him  that  the  case  stood  in  a  very  peculiar  mtuatiou  1M^> 
in  this  reqpecty  that  in  point  of  fact  there  never  had  been  Humoatb  v. 
any  judicial  decision  at  all.  In  point  of  form,  indeed,  it  ^^^^^^^^ 
appeared  to  be  a  judicial  decision.  That  he  had  not  himr 
self  the  slightest  recoUection  of  having  formed  any  opinion 
upon  the  case ;  that  from  what  he  now  understood  whilst 
the  cause  was  in  a  course  of  hearing,  and  the  evidence  was 
being  read,  the  counsel  for  the  plaintiff  suddenly  gave  up 
the  case.  That  that  might  be  a  very  proper  thing  for  the 
counsel  to  do.  He  was  not  entering  into  that  point.  But  it 
occurred  to  him  upon  consideration,  that  when  a  plaintiff^s 
title  depends  on  a  mere  matter-of-fact,  which  matterK>f« 
iaet  the  Court  had  reason  to  think  had  never  been  fuUy 
brought  forward,  it  would  be  an  extremely  harsh  and  unjust 
thing  to  say  that  the  plaintiff,  having  discovered  further 
evidence  of  which  he  could  not  before  have  availed  himself-* 
knowing  nothing  of  it — upon  this  further  evidence  shall  not 
have  the  liberty  of  having  his  case  fully  and  fairly  heard. 
That  the  language  of  my  Lord  Redesdale  with  reference  to 
a  biU  of  review  was  this :  That  if  the  Court  was  satisfied 
that  the  new  matter  is  relevant  and  material,  and  such  as 
might  probably  have  occasioned  a  different  determination, 
it  will  permit  a  bill  of  review  to  be  filed  (a).  That  it 
rather  struck  him  that  that  language  of  Lord  Redesdale  is 
not  so  correct,  or  so  near  to  the  truth,  as  the  language 
which  Sir  John  Leach  used  in  Ord  v.  No€l{b).  Sur  John 
Leach  says,  the  new  matter  must  be  such  as,  if  unanswered, 
in  point  of  fact,  would  either  clearly  entitle  the  plaintiff  to 
a  decree,  or  would  raise  a  case  of  so  much  nicety  and  diffi- 
culty as  to  be  a  fit  subject  of  judgment  in  a  cause.  That 
it  appeared  to  him  that  there  was  a  sort  of  inconsistency  in 
adopting  to  the  letter  Lord  Redesdale'^s  language.  That 
according  to  that  language  the  Court  would,  before  the  bill 
of  review  was  filed,  absolutely  have  to  determine  for  itself 
what  would  be  the  result  of  a  bill  of  review.    He  thought 

(a)  TreatiM  on  Pleading,  3rd         (6)  6  Madd.  137. 
sdit.  pagaa  66  and  67. 
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1846.  that  could  never  be.  That  it  seemed  to  him,  therefore, 
HuNOATs  9.  that  if  there  was  probabilis  causa  litigandi  brought  forv^ard 
Gascoionv.  ^y  means  of  the  statement  of  the  new  evidence,  that  that 
was  a  sufficient  reason  why  the  Court  should  give  liberty  to 
file  a  bill  of  review.  That  he  was  of  opinion  that  he  should 
be  doing  much  injustice  if  he  were  to  refuse  what  was 
asked  by  the  petition.  Then  the  question  was,  as  to  the 
terms.  Now  it  was  a  rule,  in  general,  that  before  a  bill  of 
review  was  filed  the  decree  should  be  obeyed  and  performed 
as  far  as  it  could  be.  If  money  is  to  be  paid,  and  the 
time  for  payment  has  arrived,  it  ought  to  be  paid  before 
the  bill  of  review  is  filed.  The  consequence  of  that  was 
that  the  liberty  now  to  be  granted  to  the  plaintifl;  must  be 
upon  the  terms  of  his  paying  the  costs  directed  to  be  paid 
by  the  decree.  And  the  petition  asking  for  a  favour  he 
must  pay  the  costs  of  the  petition  also. 

The  defendants  now  appealed  from  the  Vice-Chancellor^s 
order. 

Mr.  James  Parker  and  Mr.  Piggott  for  the  defendants, 
and  in  support  of  the  petition  of  appeal. 

Mr.  JRolt  and  Mr.  Prior  for  the  plaintiff,  and  in  support 
of  the  Vice-Chancellor's  order. 

The  nature  of  the  topics  discussed  sufficiently  appears 
from  what  the  Lord  Chancellor  said. 

The  Lord  Chancellor  in  the  course  of  the  argument,  and 
in  finally  pronouncing  judgment,  said :  That  the  filing  of  a 
bill  of  review,  or  a  supplemental  bill  in  the  nature  of  a  bill 
of  review,  grounded  upon  the  discovery  of  new  evidence,  is 
in  the  discretion  of  the  Court  (a).  That  a  bill  of  that  kind 
can  only  be  brought  by  leave  of  the  Court  (&).    The  fiUng 

(a)  See  Wilson  v.  Webb,  2  also  printed  post,  page  428.  By 
Cox,  3.  the  General  Orders  of  Lord  Hard- 
en) See  the  first  of  Lord  Ba-  wicke,  of  l7th  Oct.,  1741,  after 
con's  Ordinances,  Jan.,  1618-19,  reciting  that  by  the  established 
printed  post,  page  428,  and  also  course  of  the  Court,  no  bill  of  re- 
the  seventy-sixth  of  the  Orders  view,  grounded  upon  new  matter 
of  the  Commonwealth  Commis-  discovered  since  the  making  of 
sioners  of  the  Great  Seal,  1649>  the  decree  thereby  complained  (^, 
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of  such  a  bill  is  not  a  matter  of  right.    That  there  being        1846. 
this  discretion  two  rules  had  been  adopted.     One  was,  that  Hunoatb  v. 
the  party,  making  the  application  for  leave  to  file  a  bill  of  ^^c^^"*- 
this  description,  must  satisfy  the  Court  that  the  new  evi- 
dence could  not^  by  any  reasonable  diligence  on  the  part 
of  himself,  or  his  solicitor,  have  been  brought  forward  at 
the  hearing  of  the  cause  (a).     The  other  rule  was,  that  the 
new  evidence  must  be  of  a  kind  that,  combined  with  the 
former  evidence,  would,  if  it  could  have  been  brought  for- 
ward at  the  hearing,  have  probably  induced  the  Court  to 
make  a  different  decree  (b).    That  in  the  present  instance 
the  plaintiff  had,  by  his  affidavits  in  support  of  the  petition, 
satisfactorily  shown  that  no  exertion  of  his  own,  or  of  his 


ought  to  be  exhibited  without  the 
special  leave  of  the  Court. — Not- 
withstanding which,  in  certain 
cases,  where  [a  former  decree 
had  not  been  signed  and  enrolled] 
a  petition  had  sometimes  been 
preferred  to  the  Court  to  re-hear 
the  original  cause  wherein  such 
decree  was  made,  and  a  supple- 
mental, or  new,  bill  in  nature  of 
a  biU  of  review  grounded  upon 
new  matter,  had  been  brought  in 
order  to  reverse  or  vary  such 
former  decree  without  the  leave 
of  the  Court,  by  means  whereof 
the  said  ancient  course  of  the 
Court  might  be  eluded,  and  great 
delays  and  other  inconveniences 
might  ensne. — For  remedying  and 
preventing  whereof,  it  was  or- 
dered that  no  supplemental,  or 
new,  bill  in  nature  of  a  bill  of  re- 
view grounded  upon  new  matter 
discovered,  or  pretended  to  be 
discovered,  since  the  pronouncing 
of  any  decree  of  the  Court  in 
order  to  the  reversing  or  varying 
of  such  decree,  shall  be  exhibited 
without  the  special  leave  of  the 


Court  first  obtained  for  that  pur- 
pose. 

(a)  In  Young  v.  Keighley,  16 
Ves.  353,  Lord  Eldon  said,  upon 
a  supplemental  bill  in  the  nature 
of  a  bill  of  review,  the  question 
always  was,  not  what  the  plaintiff 
knew,  but  what,  using  reasonable 
diligence,  he  might  have  known. 

In  Barrington  v.  0*Brien,  2 
Ba.  8e  Be.  142,  Lord  Manners 
said,  the  result  of  the  cases 
shows  that  diligence  forms  an 
ingredient  in  the  mind  of  the 
Court,  on  applications  made  for 
leave  to  file  supplemental  bills  on 
ground  of  the  evidence  having 
been  newly  discovered. 

See  al^o  Bingham  v.  Dawson, 
Jac.  243. 

(b)  In  Bennet  v.  Lee,  2  Atk. 
630,  Lord  Hardwicke  said.  In  aU 
these  cases,  where  parties  apply 
for  leave  to  bring  a  new  bUl  upon 
new  matter  discovered  after  a  de- 
cree, the  Court  will  not,  merely 
because  it  is  new  matter,  direct  a 
new  bill  to  be  brought  where  it 
will  be  entirely  vain  and  fruitless. 
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1846.  solicitors  could  fairly  have  been  expected  to  get  at  tlie  new 
HuKOATB  V.  evidence.  There  was,  therefore,  a  compliance  wiili  the  first 
Gamoxohs.      j^j^  ^Jj^|.  Jj^  Jj^  mentioned.     There  was  no  ground  to 

suppose  that  the  evidence  could  well  have  been  produced 
before.  It  remained  to  be  seen  whether  the  new  evidence 
was  such  as  the  second  rule  required.  Was  it  such  as, 
coupled  with  the  former  evidence,  afforded  any  ground  for 
thinking  that  if  the  Court  had  been  in  possession  of  it  the 
decree  would  have  been  different?  That  instead  of  dis- 
missing the  bill  the  Court  would  have  givan  the  plaintiff 
any  relief?  That  for  this  purpose  he  must  consider,  not 
only  the  evidence  brought  forward  on  the  part  of  the 
plaintiff,  but  also  the  evidence  brought  forward  on  the  part 
of  the  defendants.  That  objections  had  been  made  to  the 
admissibility  of  parts  of  the  evidence.  That  with  one  excej^ 
tion.  all  might  be  looked  at — old  deeds — ^records  of  fines — 
an  old  will — ^an  inscription  and  a  coat  of  arms  on  a  monument 
— a  hatchment — ^all  these  might  be  looked  at.  That  with 
respect  to  wills,  nothing  was  more  common  in  peerage 
cases  before  the  House  of  Lords,  when  the  object  was  to 
prove  that  a  person  died  without  children,  than  to  produce 
his  will.  If  the  testator  in  his  will  took  no  notice  of  any 
child,  but  left  his  property  to  collateral  relations  or 
strangers,  it  was  always  considered  very  strong  evidence  of 
his  having  died  childless ;  and  if  it  was  strong  evidence  of  his 
having  left  no  child  at  all.  it  was  still  stronger  evidence  that 
he  had  not  left  several  children.  That  it  was  most  impro- 
bable that  a  testator,  having  several  children,  would  leave 
all  his  property  away  from  them.  That  a  father  nught 
quarrel  with  one  of  his  children,  but  it  never  could  be  sap- 
posed  that  he  would  quarrel  with  them  all.  The  will  of 
William  Hungate.  the  remainderman,  was  therefore  admis- 
■ble  as  evidence  that  he  died  without  children.  There  waa. 
however,  besides  the  evidence  he  had  mentioned,  some 
declarations  :  these  declarations  did  not  relate  to  the  pedi- 
gree. Declarations  that  an  individual  will  take  a  family 
estate  as  heir,  if  made  by  a  deceased  member  of  the  fSunily, 
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might  be  received  as  hearsay  of  that  individual's  relation-  lB4a. 
i^ip  (a) ;  bnt  declarations  as  to  the  mere  title  to  lands  were  huno^tb  •• 
not  declarations  as  to  pedigree,  and  were  wholly  irrelevant,  ^a^^*****- 
That  it  could  hardly  be  necessary  to  say  that  evidence  of 
that  kind  could  not  be  looked  at.  That  he  should  now 
proceed  to  examine  the  evidence  on  both  sides — the  evi- 
dence at  the  original  hearing,  and  also  the  evidence  con- 
tained in  the  affidavits  in  support  of  the  petition.  It  was, 
with  the  exception  he  had  mentioned,  all  proper  to  be 
received,  although  some  of  it  might  be  of  very  little  use. 
The  case  was  this. — The  settloa-  of  the  estates  in  question 
was  Sir  Francis  Hungate.  He  created  a  remainder  in  &vour 
of  his  brother  William  Hungate.  Sir  Francis  Hungate,  and 
his  brother  William  Hungate,  were  the  sons  of  Golonei  Fran- 
cis Hungate.  This  was  the  William  Hungate  with  whom 
the  plaintiff  must  connect  himself.  See  if  he  had  done  so. 
The  plaintiff  had  proved  his  descent  from  Thomas  Hungate 
of  Haverhill,  and  that  the  said  Thomas  Hungate  was  the  son 
of  a  William  Hungate,  who  married  Ann  Oliver,  bom  at 
Pocklii^(».  There  was  no  extract  from  any  register  of 
an  entry  of  the  marriage,  but  that  was  accounted  for  by  the 
new  evidence  as  to  the  state  of  the  register  of  the  chapel  in 

(a)  In  Doe  v.  Randall,  2  Moore  heir.  That  that  was  evidence  to 
&  Payne,  20.  The  lessor  of  the  show  that  James  was  a  relation, 
plaintiff,  claimed  under  Samuel  and,  putting  out  of  the  question 
Fatter  aa  heir-at-law  of  John  what  John  said  as  to  the  estate 
Futter.  It  appeared,  by  the  pe-  descending  to  the  heir  of  James, 
digree,  that  the  said  Samuel  still  his  declarations  as  to  the 
Futter  was  the  eldest  son  of  one  latter  being  related  to  the  family 
James  Futter.  For  the  lessor  were  admissible,  and  properly  re- 
ef the  plaint^,  a  witness  stated  ceived.  That  he  was  of  opinion 
that  John  Futter  used  to  say  that  that  the  testimony  of  the  witness 
the  said  James  Futter  was  to  as  to  the  declarations  made  by 
have  the  estate.  That  the  estate  John  Futter,  that  James  Futter 
would  go  to  James  Futter,  and  was  to  have  the  estate,  was  ad- 
after  his  death  to  his  heir.  Lord  missible  to  show  his  rdation- 
Wynford  observed  the  witness  ship  to  the  family.— See  also 
said  that  John  Futter  used  to  say  1  Phill.  Evid.  page  216,  gth 
that  the  estate  would  go  to  James  edit. 
Futter,  and  after  his  death  to  his 
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1846.  which  it  was  probable  that  the  marriage  took  pbuse.  There 
HuKOATs*.  was  besides  abundant  other  evidence  of  the  marriage. — 
Gascown..  This  WiUiam  Hungate  and  Ann  Oliver  had  three  children, 
Thomas  Hungate  of  Haverhill  being  one  of  them,  all 
baptized  at  New  Malton,  and  all  living  in  the  year  1706. 
The  register  of  New  Malton  showed  that  a  WiUiam  Hun- 
gate, the  time  of  whose  baptism  corresponded  with  the 
probable  time  of  the  birth  of  the  plaintiff ^s  ancestor  Wil- 
liam Hungate,  the  father  of  these  three  children,  was  the 
son  of  Ralph  Hungate.  A  hatchment  in  Haverhill  Church 
had  been  produced  (Thomas  Hungate,  the  son  of  William 
Hungate  and  Ann  Oliver,  having  lived  at  Haverhill),  which 
contained  a  history  of  a  family  of  Hungate  in  this  form : 
Thomas  Hungate,  son  of  William,  son  of  Ralph,  &c.  Now 
if  William  Hungate,  from  whom  the  plaintiff  was  descended, 
was  the  son  of  Ralph  Hungate,  it  was  clear  he  was  not 
William  the  remainderman,  as  William  the  remainderman 
and  Sir  Francis  his  brother  were  the  sons  of  Colonel 
Francis  Hungate.  That  William  Hungate,  from  whom 
the  plaintiff  was  descended,  was  the  son  of  this  Ralph,  do 
court,  under  the  circumstances,  would  hesitate  to  presume; 
William  having  married  a  wife  bom  at  Pocklington  in 
Yorkshire,  his  three  children  being  baptized  at  New 
Malton  in  the  same  county;  and  Thomas,  one  of  those 
children,  afterwards  settling  at  Haverhill ;  and  the  New 
Malton  register  and  the  Haverhill  hatchment  both  corre- 
sponding in  making  a  William  Hungate,  who,  there  was 
every  reason  to  believe,  was  bom  about  the  same  period 
as  the  plaintiff's  ancestor,  the  son  of  a  Ralph  Hungate. 
Again,  the  will  of  William  Hungate  the  remainderman  was 
produced,  dated  in  the  year  1706,  by  which  he  gave  legacies 
to  various  collateral  relations  and  strangers,  and  gave  the 
residue  of  his  estate  to  his  two  nephews.  Dr.  Hungate  and 
William  Hungate,  taking  no  notice  of  any  wife  or  child, 
which  was  strong  evidence  that  he  had  neither;  whilst 
William  Hungate,  the  plaintiff's  ancestor,  at  the  date  of 
this  will  had  three  children  living,  and  very  probably  a 
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wife.  Moreover,  deeds  had  been  produced,  executed  by  1B46. 
William  Hungate  the  remainderman,  which  described  him  Hunoate  o. 
to  be  of  Saxton  and  Huddlestone,  in  the  West  Riding  of  /*^*^°'°«"- 
Yorkshire,  in  those  very  years  in  which  the  extracts  of 
baptism  from  the  register  of  New  Malton  of  the  children 
of  William,  the  plaintiff^s  ancestor,  showed  that  he  was 
settled  in  the  North  Riding.  That  the  result  was  this. 
That  WiUiam  Hungate  the  remainderman  was  the  son  of 
Francis,  whilst  William  Hungate  the  plaintiflT^s  ancestor 
must  be  taken  to  be  the  son  of  Ralph — ^that  William  Hun- 
gate the  remainderman,  it  must  be  concluded,  had  neither 
wife  nor  child  living  in  1706,  when  he  made  his  will ;  whilst 
William  Hungate  the  plaintiff  ^s  ancestor,  had  at  that  time 
three  children  living  and  probably  a  wife.  And  William 
Hungate  the  remainderman  was  described  as  of  Saxton  and 
Huddlestone  in  those  years  in  which  William  Hungate  the 
plaintiff^s  ancestor  was  living  at  New  Malton.  This  was  a 
body  of  evidence,  which  it  was  impossible  for  the  plaintiff  to 
get  over.  That  it  was  plain,  if  the  whole  of  it  had  been 
before  the  Court  at  the  hearing,  that  the  bill  must  equally 
have  been  dismissed  with  costs.  That  he  disagreed  with 
the  observations,  which  had  been  made  by  the  Court  below, 
as  to  the  principles  upon  which  the  Court  proceeds  in 
granting  permission  to  file  a  bill  of  review,  or  a  supple- 
mental bill  in  the  nature  of  a  bill  of  review,  in  consequence 
of  the  discovery  of  new  matter.  That  the  new  evidence 
must  not  only  be  relevant,  but  it  must  be  material.  That 
is  to  say,  it  must  be  such  as,  the  Court  shall  think,  might 
have  produced  a  decision  favourable  to  the  party  bringing 
it  forward.  That  if  it  be  not  such  as,  in  the  judgment  of 
the  Court,  might  have  produced  a  decision  favourable  to 
the  party  bringing  it  forward,  it  can  hardly  be  considered 
material.  That  it  would  be  wrong  to  expose  the  defendant 
to  fresh  litigation,  merely  because  some  new  evidence  had 
come  to  light  which,  relevant  as  it  was,  manifestly  could 
lead  to  no  other  conclusion  than  that  at  which  the  Court 
had  arrived  before.    That  he  approved  both  of  the  language 
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of  Lord  Redesdale  in  his  Treatise  (a),  and  also  of  that 
ascribed  to  Sir  John  Leach  in  Ord  ▼.  Noel{b).  That  he 
saw  no  inconsistency.  Lord  Redesdale  says,  that  the  new 
matter  mnst  be  sach  as  might  probably  have  occasioned  a 
different  determination.  Sir  John  Leach  says,  it  was  not 
enough  that  the  matter  should  be  new.  That  the  sense 
which  is  to  be  given  to  the  word  material  is  of  the  highest 
importance.  He  then  explains  the  sense  which  is  to  be 
given  to  the  word  material ;  he  says  that  the  new  matter 
mnst  be  such  as,  if  unanswered,  id  point  of  fact  would 
either  clearly  entitle  the  |Jaintiff  to  a  decree,  or  would 
raise  a  case  of  so  much  nicety  and  difl&culty  as  to  be  a  fit 
sobject  of  judgment  in  a  cause.  This  was  a  correct  state- 
ment of  the  doctrine  of  the  Court.  There  was  no  discre- 
pancy in  that  doctrine  as  laid  down  by  Lord  Redesdale,  and 
as  laid  down  by  Sir  John  Leach.  That  in  the  present  case 
the  new  evidence  was  not  of  the  kind  described  by  Lord 
Redesdale  and  by  Sir  John  Leach.  It  was  not  such  as 
might  probably  have  occasioned  a  different  determination. 
It  could  not  clearly  entitle  the  plaintiff  to  a  decree,  nor 
could  it  raise  a  case  of  nicety  and  difficulty.  That  the  dr- 
onmstance,  that  the  case  had  not  been  fully  gone  into  at  the 
former  hearing,  could  have  no  wdght  with  the  Court.  That 
such  a  circumstance  had  never  be^i  made  the  ground  for  a 
bill  of  review,  or  a  bill  in  the  nature  of  a  bill  of  review. 
That  the  imperfect  hearing  had,  at  the  bar,  been  likened  to 
a  nonsuit  at  law,  but  this  Court  did  not  deal  in  nonsuits. 
That  it  was  true  a  plaintiff  might,  at  any  time  before  the 
cause  was  heard,  himself  dismiss  his  bill  with  costs  (c),  and 


(a)  Pages  ^Q  and  67>  3rd  edit. 
See  before,  page  411. 

(6)  6  Madd.  130  and  131.  See 
before,  page  411. 

(c)  A  plaintiff  may  dismiss  his 
bill  at  any  time  before  it  is 
actually  beard.  This  he  should 
do  if,  having  a  good  case,  it  has 
from  acddoit,  want  of  skill,  or 


negligence,  not  been  established, 
and  is  therefore  in  danger  of  he* 
ing  lost.  Kerrington  v.  HoUist, 
L.  C,  July,  1755. 

See  S,  C.  under  the  name  of 
Carrmgtom  v.  HoUy,  1  Dick. 
280. 

In  Curtis  v.  Lloyd,  4  My.  & 
Cr.   194,  Lord  Cottenham  hdd 
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he  wotdd  not  then  be  precluded  from  puttbg  a  new  bill        1846. 
upon  the  file.     But  a  decree  of  dismissal  made  by  the  Court  hunoatb  v. 
upon  the  hearing,  whether  such  hearing  was  more  or  less  Ga.8coi©kb. 
complete  and  satisfactory,  was  final,  and  was  a  bar  to  a  new 
suit  for  the  same  cause,  unless  expressed  to  be  without 
prejudice  to  the  institution  of  a  new  suit.    That  whether 
the  djsmissa]  took  place  upon  a  full  hearing,  or  whether  the 
plaintiff's  counsel  threw  up  the  case,  was  a  matter  into 
which  the  Court  would  not  inquire.     The  order  of  the 
Vice-Chancellor  must  be  reversed,  and  the  petition  of  the 
plaintiff  must  be  dismissed  with  costs. 

Fortter  v. 

Savage, 

Browne,  et  al. 
Lord  King, 

The  defendant  Browne,  before  her  marriage  with  her  first  hus-      ^^^726^^' 

band,  settled  several  houses  so  that  the  same,  after  her  death,  Mdmoth  MSS. 

were  to  come  to  the  issue  of  that  marnafire.    The  defendant's  first   *         -    ,     ' 

^  Demurrer  to 

husband  died,  leaving  issue  one  child  only,   who    afterwards  bill  of  review, 

married  with  the  plaintiff.      The  defendant  Browne  afterwards  assigning  for 

married  one  Browne,  her  second  husband,  by  whom  she  had  issue  proofs  not  suf- 

a  son  and  a  daughter,  and  upon  the  marriage  of  the  daughter,   fident,  aUowed, 

Browne  and  his  wife,  by  fine,  conveyed  these  houses  to  the  hus-  j^-  y^^  J^^^^  ^' 

band  and  his  heirs  as  a  portion  with  his  wife,  and  he  afterwards  not  enter  into 

sold  the  houses  to  the  defendant  Savage  for  a  valuable  con-      «pro<^'' 

sSderation. 

After  the  defendant  Savage's  purchase  the  plaintiff  and  his 
wife  set  up  a  title  under  the  first  settlement,  and  brought  their 
ejectment,  insisting  on  a  forfeiture  of  the  estate  for  life  of 
Browne's  wife  by  the  fine,  and  thereupon  the  defendant  Savage 
brought  his  bill  to  be  relieved. 

It  was  proved  in  the  cause  that  the  plaintiff's  wife  was  privy  Feme  covert 
to  the  marriage  of  her  sister-in-law,  and  to  the  terms  on  which  P"^y  ^  ■  set- 
that  match  was  agreed,  and  that  she  then  knew  of  the  settlement  t^n  houses, 
under  which  she  claimed,  and  of  her  title  under  that  settlement,   made  upon  the 
and  that  she  never  disclosed  it ;  and  this  was  insisted  on  to  be  a  ™s^^^.i^^  ^^ 

great  fraud,  and  such,  as  in  a  Court  of  Equity,  ought  to  preclude  never  discloses 

that  she  herself 

that  the  plaintiff  might  obtain  the     the  cause  has  been  actually  heard,  ^^^  ^^^  under 

common   order,   dismissing  the     and  even  after  it  had  been  called  a  prior  settle- 

biU  with  costs,  at  any  time  before     on  for  hearing,  mtnU 
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hunoatb  v, 
Gascoionb. 

Fbrtterv. 
Savage, 
The  case  is  re- 
ported on  the 
hearing  before 
Lord  Maccles- 
field, 9  Mod. 
35. 


her  from  setting  up  a  title  under  a  settlement,  which  wbs  con- 
cealed, against  a  purchaser  for  a  valoable  consideration. 

The  cause  was  heard  before  my  Lord  Macclesfield,  and  not- 
withstanding the  now  plaintiff's  wife  was  a  feme  corert,  and 
might  not  understand  the  nature  of  limitations  in  deeds,  and  that 
what  was  insisted  on  by  the  other  side  was  to  bar  her  issue  of 
her  inheritance,  who  by  law  could  not  be  barred  but  by  a  fine, 
yet  his  Lordship  relieved  the  plaintiff  and  decreed  a  perpetual 
injunction,  and  that  the  now  plaintiffs  should  levy  a  fine  to  the 
use  of  the  then  plaintiff  and  his  heirs,  and,  if  they  did  so,  they 
should  be  excused  costs,  but  if  not,  should  pay  costs. 

This  decree  being  signed  and  enrolled,  the  now  phdntilb 
brought  a  bill  of  review,  and  assigned  for  error  that  it  did  not 
sufficiently  appear,  by  the  proofs  in  the  original  cause,  that  the 
plaintiff's  wife  knew  of  her  title  under  the  settlement,  or  of  the 
terms  on  which  her  sister's  marriage  was  had. 

The  defendant  Savage  put  in  the  usual  demurrer. 

Upon  arguing  of  this  demurrer  before  the  present  Lord  Chan- 
cellor [Lord  King],  he  allowed  the  demurrer,  and  said  he  conld 
not  enter  into  the  proofs,  but  must  judge  upon  the  record ;  for  by 
the  rules  of  the  Court,  a  bill  of  review  would  only  lie  for  error 
appearing  upon  the  face  of  the  decree,  or  for  new  matter  arisen 
since  the  decree  of  which,  &c. 


There  are  four  cases  in  the  books  which  show  that,  at  the  end 
of  the  seventeenth  century,  the  Court  had  determined  that  it 
would  not,  upon  a  bill  of  review,  enter  into  the  proofs  in  the  cause. 

The  first  case  is  Melltsh  v.  WilliofM,  1  Vem.  166.  The  mar- 
ginal note  is — Upon  a  bill  of  review,  the  party  cannot  assign  for 
error  that  any  of  the  matters  decreed  are  contrary  to  the  proo6 
in  the  cause.  The  statement  is,  that  Williams,  in  his  bill  of 
review,  assigned  for  error  the  subject-matter  of  fourteen  excep- 
tions to  the  Master's  report,  which  had  been  formerly  overruled, 
and  the  defendant  demurred  for  that  there  was  no  error  appearing 
in  the  body  of  the  decree.  The  plaintiff's  counsel  insisted  that 
these  matters  being  contrary  to  the  proofs  in  the  cause,  though 
they  were  matters  of  fact,  they  might  be  examined  in  a  bill  of 
review  upon  the  proofs  already  taken ;  for  the  rule  of  the  Court 
is  that  there  must  be  error  appearing  in  the  body  of  the  decree 
without  further  examination  of  matters  of  fact ;  which  implies  that 
if  it  can  be  done  without. further  proof,  a  decree  may  be  reversed 
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lor  errors,  which  may  be  made  out  by  proofs  already  taken  in  the         1846. 
caose.  But  that  was  utterly  denied  by  the  defendant's  counsel  and  hunoatb*' 
the  Courty  for  that  only  errors  in  law  could  be  a9sig;ned/or  new  Gascoionb.' 
matter  discovered  since  the  decree  made,  and  that  with  leave  of  Fbrtter  ▼. 
the  Court.  ^««'^*- 

The  next  case  is  Brend  ▼.  Brend,  1  Yem.  2f 4.  In  that  case 
a  debate  arose  touching  the  stating  of  the  matters  of  fact  in  a 
decree,  and  it  was  complained  that  the  registrars  now  drew  up 
decrees  in  such  a  manner  as  that  no  bill  of  review  could  be 
brought ;  for  they  only  recite  the  bill  and  answer,  and  then  add, 
that  upon  the  reading  of  the  proofe  and  hearing  what  was  alleged 
on  either  side,  it  was  decreed  so  and  so,  and  never  mention  what 
particular  facts  were  allowed  by  the  Court  to  be  sufficiently 
proved  and  what  not,  that  so  upon  a  bill  of  review  it  might 
appear  to  the  Court  upon  what  facts  the  decree  was  grounded. 
Yemon  says  that  the  Lord  Keeper  [Lord  Guilford]  declared  he 
would  not  allow  of  that  way  of  drawing  up  decrees  in  general, 
but  that  the  facts,  that  were  proved  and  allowed  by  the  Court  as 
proved,  should  be  particularly  so  mentioned  in  the  decree,  other- 
wise if  a  bill  of  review  was  brought,  those  facts  would  be  taken  as 
not  proved ;  for  else  a  decree  could  never  be  reversed  by  a  bill  of 
review,  but  all  erroneous  decrees  must  be  reversed  upon  appeals. 

The  third  case  is  Broad  v.  Broad,  2  Ca.  Ch.  161.  The 
ensuing  is  an  extract  from  the  case — A  bill  of  review  on  the 
decree  was  brought  to  hearing,  and  the  decree  was  read  and  ob- 
jections made  against  it.  First ;  that  the  decree  was  founded  on 
a  trust  arising  on  an  agreement  by  the  husband,  but  the  decree 
mentioned  no  such  agreement,  but  recited  it  in  the  recital  of  the 
•plaintiff's  bill,  and  then  proceeded  to  recite  the  answer,  and  then 
proceeded  to  the  decree  in  this  manner :  Whereupon,  and  reading 
the  proofs,  the  Court  decreed  the  trust  and  redemption ;  but  doth 
not  say  that  such  agreement  was  proved.  Therefore  the  plain- 
tiff's counsel  insisted  that  the  decree  was  made  on  bill  and 
answer.  Mr.  Solicitor  [Heneage  Finch,  Esq.]  and  others,  said  it 
was  the  course,  and  a  hundred  decrees  were  so ;  and  when  it  is 
said.  On  reading  the  proofs  it  is  decreed,  it  is  intended  that  the 
matters  put  in  issue  are  proved.  But  e  contra,  it  was  said  that  a 
decree  ought  to  be  grounded  on  fact — ex  facto  jus  oritur ;  and  else, 
by  the  Clerk's  course,  the  defendants  should  be  barred  of  a  review 
in  all  cases,  for  the  plaintiff,  in  bill  of  review,  cannot  allege 
matter  of  fact  contrary  to  what  is  stated  in  the  decree  to  be 
proved,  and  it  may  be  many  issues  are  joined  in  the  bill  and  answer. 
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If  this  ooune  Bhould  hold,  all  mast  be  admitted,  and  no  man 
coold  trnlj  know  on  what  hd  or  case  the  decree  was  made,  nor  any 
appeal  brought.  The  Lord  North  declared  accordmglj,  and  was 
clear  of  opinion  that  it  was  not  enough  to  say.  On  reading  the 
proofs  it  is  decreed,  but.  On  reading  the  proofs  it  appeared  thos 
and  thus,  and  therefore  decreed,  &c.  And  on  this  reason  said 
that  he  took  no  notice  of  the  agreement. 

The  fourth  case  is  Bonkam  ▼.  Newcomb,  I  Vem.  215.  There 
it  was  objected  against  the  bill  of  review  that  the  parties  had 
assigned  errors,  collected  from  the  proofs  in  the  cause,  that  did 
not  appear  in  the  body  of  the  decree.  But  the  Lord  Keeper  ob- 
serred,  that  was  occasioned  by  the  ill  way  they  had  got  of 
late  in  driwing  up  decrees  in  general,  without  particularly  stating 
the  matters  of  fact,  and  said,  the  plaintiff  in  a  bill  of  review 
should  not  be  concluded  by  it,  unless  the  matter  of  tttct  were 
particularly  stated  in  the  decree. 

Some  of  the  expressions  used  in  three  of  the  for^joing  cases— 
"  The  decree  never  mentioned  what  particular  facts  were  allowed 
by  the  Court  to  be  sufficiently  proved  and  what  not" — "The  fiu!ts 
that  were  proved,  and  allowed  by  the  Court  as  proved,  should 
be  particularly  so  mentioned  in  the  decree" — "  It  was  not  enough 
to  say,  On  reading  the  proofs  it  is  decreed,  but.  Upon  reading  (he 
proofs  it  appeared  thus  and  thus** — "  The  ill  way  they  had  got  of 
late  in  drawing  up  decrees  in  general,  without  particularly  stating 
the  matters  of  fact," — ^will  be  the  subject  of  remark  upon  a  future 
occasion.  It  is  enough  at  present  to  observe  that,  singular  as 
are  the  expressions  just  cited,  the  four  cases  taken  together 
nevertheless  can  leave  no  doubt  that,  at  the  period  when  they 
occurred,  it  was  not  the  practice  upon  a  bill  of  review  to  enter 
into  the  proofs  taken  in  the  cause. 

The  four  preceding  cases,  of  MeUish  v.  Wiiliams,  Brend  v. 
Brend,  Broad  v.  Broad,  and  Bonham  v.  Neweomb,  all  occurred 
in  the  year  1683.  At  that  period  the  jurisdiction  of  the  House 
of  Lords,  upon  appeals  from  Courts  of  Equity,  may  be  con- 
sidered as  completely  established  (a). 

The  writer  believes  that  prior  to  that  time  it  will  be  fomid, 
notwithstanding  the  language  of  Lord  Bacon's  first  Ordinance, 


(a)  See  C.  P.  Coop.  Account  of 
Proceedings  in  Parliament  rela- 
tive to  the  Administration  of  Jus- 
tice in  the  Court  of  Chancery 
and  House  of  Lords,  chap.  10. 


The  Assumption  by  the  House  of 
Lords  of  the  Appellate  Jurisdic- 
tion over  our  Courts  of  Equity  in 
the  reign  of  Charles  the  Second. 
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Jaaotty,  1618-19«  that  no  bill  of  review  shall  be  admitted,  except         1846. 
it  contain  error  in  law  appearing  in  the  body  of  the  decree  without  j^. 
fdrther  examination  of  matters  in  fact^  (see  the  Ordinance,  post,  Gascoignb.' 
page  428,)  that  a  decree,  which  had  been  signed  and  enrolled,  Fitrster  ?. 
might,  upon  a  bill  of  review,  be  reversed  for  errors  made  out  by  ^«»^^*- 
proofs  taken  in  the  cause.     Rolle,  in  his  Abridgment,  page  383, 
has  these  passages. — Si  le  Chancellor  erre  en  un  decree,  en  un 
matter  en  ley,  et  ceo  appiert  deins  le  decree,  come  si  le  Chancellor 
fait  un  decree  sur  la  ley,  sur  son  opinion  demesne,  encontre 
I'opinion  del  judges,  cest  decree  poet  estre  reviewe  pur  cest 
error  en  ley.  Tr.  15  Ja.  en  Chancellaria,  en  Sir  George  Reynell's 
case,  adjudge  sur  un  demurrer  per  Bacon,  le  Seigneur  Keeper  (a). 
Mes  si  le  Chancellor  erre  en  son  decree  sur  un  matter  en  fact, 
cest  decree  est  finall  et  ne  poet  estre  reviewe,  pur  ceo  que  ils  ne 
doint  aler  al  novel  examination  de  testimoneis  ore,  car  apres  pub- 
lication ceo  ne  poet  estre  fait.     Tr.  15  Ja.  en  Chancellaria  ceo 
fuit  issint  tenus  per  le  Seigneur  Keeper  en  les  ditz  case  (6). 


(a)  Rolle  adds  here— Trin.  8 
Jac.  in  Camera  Scaccarii,  per  Cu* 
nam :  Cest  bill  de  reviewe  est  en 
nature  dun  brief  d'error — 27  Hen. 
VIII.  15.  La  fuit  matter  en  ley  et 
adjudge  que  poet  estre  revere  la — 
**  Cest  bill  de  reviewe  est  en  na- 
ture dun  brief  d'error ;" — ^words 
taken  from  the  case  of  Ardem  and 
Dorcffy^mentioned  in  the  next  note. 

The  Court  has  often  thus  de- 
fined a  bill  brought  to  review 
a  decree  for  error  of  law.  It  is 
the  language  of  Lord  Camden  in 
the  note  of  the  case  of  Smith  v. 
Clay,  printed  vol.  iii.  page  638,  of 
Mr.  Belt's  edition  of  Brown,  from 
Lord  Camden's  own  handwriting 
in  his  note  book :  "  It  is  in  nature 
of  a  writ  of  error  to  reverse  a 
decree  for  error  apparent  upon 
the  record." 

Blackstone,  Comment,  vol.  iii. 
page  406,  says,  that  the  writ  of 
enor  lies  only  upon  matter  of  law 
arising  upon  the  face  of  the  pro- 
ceedings, so  that  no  evidence  is 


required  to  substantiate  or  sup- 
port it. — ^This  is  not  quite  cor- 
rect. Upon  a  writ  of  error  there 
are  some  facts,  which  may  be 
assigned  as  errors  ;  thus,  that  the 
defendant  in  the  original  action 
being  under  age  appeared  by 
attorney  and  not  by  guardian. 
That  a  feme  plaintiff  or  defendant 
was  under  coverture  when  the 
action  commenced ;  or  that  a  sole 
plaintiff,  or  defendant  died  before 
the  judgment  was  obtained. 

The  case  in  the  Year  Book,  to 
which  Rolle  refers,  is  the  same 
case  as  is  mentioned  by  Lord 
Redesdale,  page  66, 3rd  edit. "  As 
to  bills  of  review  and  the  reason 
for  admitting  them,  see  27  Hen. 
VIII.  15."  See  also  the  next 
note.  A  statement  of  this  case 
will  be  found  in  a  subsequent 
part  of  the  present  work. 

ib)  Rolleaddsbere,Trin.  8  Jac. 
enter  Ardem  and  Darcey,  per 
Curiam.  This  case  of  Ardem  v. 
Darcey  is  reported  in  Lane,  page 
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Then  follows  the  ensuing  passage — Issmt  si  le  Chancellor  erre 
en  conscience,  sur  le  matter  en  fact  prove  devant  lay,  la  poet  estre 


68.  It  occurred  in  1611,  sereral 
years  before  the  date  of  Lord 
Bacon's  Ordinances.  The  bill, 
which  was  there  brought  to  re- 
verse a  decree  of  the  Court  of 
Exchequer  (it  may  be  presumed 
that  the  decree  had  been  enrolled, 
although  that  circumstance  is  not 
mentioned)  is  described  as  a  bill 
in  the  nature  of  a  writ  of  error. 
The  ensuing  extract  will  be  found 
useful  in  tracing  the  history  of 
the  practice : — Snig  [Sir  George 
Snigge]  and  Altham  [Sir  James 
Altham],  Barons,  agreed  that  this 
proves  the  case  in  equity ;  but  by 
the  Chief  Baron  Tanfield,  [Sir 
Laurence  TanfieldJ  Because  this 
is  a  rare  case  that  we  should 
reverse  or  undo  a  decree  made  by 
our  predecessors  in  the  very  point 
decreed  by  them,  it  is  good  to  be 
advised;  and  therefore  they  di- 
rected Ardem  to  finde  presidents 
if  he  could  by  search  made  for 
them  in  the  said  case;  and  therefore 
the  Attorney-General,  [Sir  Henry 
HobartJ  who  was  of  counsel 
for  Darcey ;  had  demurred  upon 
the  bill  which  was  exhibited  by 
Ardem ;  and  he  being  not  present 
a  day  was  given  until  another  term 
to  hear  counsel  on  both  parts ;  at 
which  day  the  Attorney  said  that 
he  conceived  it  a  strange  case  and 
without  precedent,  that  a  Court 
should  impeach  and  reverse  the 
decrees  given  in  the  same  Court, 
and  that  if  it  should  be  suffered 
the  subjects  would  be  vexed  and 
troubled  without  any  end  or  quiet, 
and  this  stands  with  the  gravity  of 
every  court  to  maintain  their  own 
Judgments,  and  therefore  seve- 


ral statutes  were  made  to  reverse 
judgments  upon  erroneous  pro- 
ceedings, and  judges  of  other 
courts  constituted  to  examine 
them,  which  proveth  that  before 
the  statutes  aforesaid  and  with- 
out aid  of  them  the  judges  would 
not  reverse  their  own  judgments, 
and  so  here.  Sexjeant  Harris  to 
the  contrary:  It  is  not  without 
presidents  that  in  a  court  of 
equity  one  and  the  same  decree 
in  the  same  court  hath  been 
reversed  by  decree  of  the  same 
court  upon  some  consideration 
had  of  the  erroneous  misprisions 
of  law ;  and  it  is  no  dishonour  to  It  is  no  di<- 


boDonrtoa 
Comtof 


a  court  of  justice  so  to  do  for  a 
matter  in  law,  but  otherwise  itj^il^tbat 
were  for  matter  of  fact,  for  then  the  nme 
that  betrayeth  an  ignorance  in^f^^ 
the  judges  which  would  be  a  dis-  qq^  hai 
honour  to  the  Court,  but  for  law  been  re- 
men  are  not  angels,  and  for  that^**^^ 
point  there  may  be  errour.    To^^mQe 
prove  that  the  court  of  equity  Couit,  up- 
may  do  so  he  vouched  the  book  ^?^^ 
of  27H.VnL  fo.  16,MartinDock-£2^^ 
wraies  case,  [see  before,  note  (a),  eirooeoas 
page    423,]    which  is  our  very™^^^ 
case  ruled  in  the  Chancery,  and  ^  Qj^i^er  ia 
so  he  said  that  in  this  Court,  3  Uw— but 
Jac,  a  decree  made  in  the  time  ^^^^^^''^^ 
of  Baron  Manwood  was  reversed  J^^^  ^f 
upon  the  like  reason.    And  Tan-  fact,  ixx 
field.  Chief  Baron,  said  to  Ser-thenito 
jcant  Harris,  That  if  it  appear  by  ^*^. 
your  president,  that  if  the  same  mce  ia  tk 
matter  in  law  which  was  decreed  i^i^^ 
was  reversed  in  the  same  point  in  ^^  y^  j 
law  then  this  proveth  for  you,  dbhoeon 
but  if  it  were  for  matter  of  £icttotbe 
otherwise  it  is,  and  therefore  we^^^ 
will  see  your  presldMit.  ««  mi 

aagdi. 
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un  reviewe  sur  oest  matter,  pur  ceo  que  la  ne  besoign  noTell  ex-         1846. 
amination,  mea  ceo  poet  estre  reviewe,  snr  Uigne  depontian^,  ei  HrNOAraw 
ceo  est  ueualL  Gascoignb. 

-  The  writer  belieyes  that  at  no  period  have  the  depositions  of  Fartt^r  v. 
the  witnesses  been  enrolled  as  part  of  the  decree.  Bat  at  the  ^"^^'* 
period  alluded  to^  the  Court  seems  to  have  considered  itself  at 
liberty  to  look  at  all  the  pleadings  and  proceedings  in  the  cause, 
and  not  merely  at  the  abstract,  or  portion,  enrolled  upon  the 
Decree  and  Judgment  Rolls  in  the  Rolls  Chapel.  The  practice 
seems  to  have  been  analogous  to  that,  which  became  the  practice 
of  the  House  of  Lords,  when  that  tribunal  had  succeeded  in  its 
contest  with  the  House  of  Commons  for  the  jurisdiction  of 
hearing  appeals  from  the  Courts  of  Equity  upon  a  paper  petition. 

There  is  a  passage  in  the  Prax.  Aim.  Cur.  Can.  which  seems 
to  indicate  a  change  in  the  practice  of  the  Court  about  the  period 
that  appeals  in  Parliament  became  common. — Decrees  are  tra- 
versed either  by  bill  of  review  in  the  same  court,  or  by  appeal  in 
Parliament.  In  the  bill  of  review  the  matters  assigned  must  appear 
in  the  decree,  but  when  you  proceed  by  appeal  in  Parliament  you 
may  assign  any  matter  therein. — This  passage  is  not  in  the  first 
edition,  published  in  1694.  It  is,  as  the  writer  believes,  first  found 
in  the  edition  of  1/25. 

It  may  be  inferred,  from  what  was  said  in  the  argument  in 
Griee  v.  Goodwin,  Prec.  Ch.  260,  that  it  was  then  (1706)  settled 
that  upon  a  bill  of  review  for  error  in  the  body  of  the  decree  as 
drawn  up,  the  proofs  taken  in  the  cause  could  not  be  referred  to  (a). 

One  Gronow  died  intestate  leaving  no  wife  or  child,  and  two  fyj^^f]' 
sisters,  the  plaintiff's  wife  and  the  defendant,  who  took  adminis-      Lonj  i^ijtg, 
tration.     Plaintiffs  living  in  Wales,  and  being  ignorant  of  the  May  4th,  1728. 
intestate's  personal  estate,  accepted  a  silver  tankard,  500/.  in    t  ^  '"^ 
money,  and  a  leasehold  estate  in  Wales  of  10/.  a  year  for  their  Order  absolute, 
distributory  share,  and  gave  a  release  to  the  defendant,  who,  being  ^ffg^fji^e  t""" 
afterwards  sensible  that  the  plaintiffs  had  not  received  their  full  file  a  bill  of 
share,  entered  into  articles  with  plaintiffs  to  give  them  1500/.  2^^^^^;^^' 

(ff)  It  must  be  mentioned  that      tice  of  the  Court  of  Chancery  obtained  by 

there  are  (if  the  author  recollects      after  the  commencement  of  enrol-  ^^^  to  con- 
.  ,   .  .      1      «     .  .11*1  .1       "fni  articlca. 

Tight)  some  cases  m  the  Equity      ment,  and  before  the  exercise  by  haying  dis- 

Exchequer  during  the  Common-      the  Lords  of  undisputed  Equity  cohered  that 

wealth,  from  which  it  would  ap-     Appellate  Jurisdiction.    The  at-  f^«y  ^^  ^^^ 
.         «  i.»  .         ^1  *  iiir      imposed  upon. 

pear  that  the  practice   of  that     tention  of  the  student  shall  be  '^ 

Court  did  not  then  accord  with      drawn  to  these  cases  on  some 

what  Rolle  asserts,  and  the  author     future  occasion. 

supposes,  to  have  been  the  prac- 
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more  in  full  sadsfactioxi  of  their  share,  and  thereby  it  was  agreed 
that  those  articles  should  be  confirmed  by  a  decree  of  the  Court 
of  Chancery  ;  and  accordingly  a  bill  was  brought,  in  the  names  of 
the  plaintiffs,  for  establishing  the  articles,  and  a  decree  was  ob- 
tained for  that  purpose,  which  was  afterwards  signed  andenrolled« 

The  plsintiffs  having  discovered  that  the  intestate  died  possessed 
of  an  estate  to  the  value  of  30,000/.,  and  that  they  had  been  im- 
posed upon  by  the  defendant,  moved  the  Court — upon  affidavits 
touching  what  the  intestate  had  said,  and  what  was  generally 
reported  to  be  the  value  of  his  estate — ^for  leave  to  file  a  bill  of 
review,  which  vras  ordered  unless  cause. 

And  now  the  defendant  came  to  show  cause  against  the  order, 
and  insisted  that  the  decree  was  made  upon  the  plaintiffs'  own 
bill,  and  at  their  own  request  and  desire,  and  that  they  ought  not 
to  be  admitted  therefore  to  impeach  such  a  decree.  But  not- 
vrithstanding  what  was  insisted  on,  the  order  was  made  absolute* 


Soaie  V.  Eames, 

Lord  Talbot. 

8th  April,  1736. 

Author's  MSS. 

S.  C. 

Coxe's  MSS. 

Ub.  U.  157. 


The  plaintiff  brought  his  bill,  stating  that  since  the  hearing 
of  the  cause  at  the  Rolls  he  had  discovered  a  written  piece  of 
evidence  which  was  in  the  custody  of  the  defendant,  and  whieb, 
if  it  had  been  produced  at  the  Rolls,  he  the  plaintiff  would  have 
been  entitled  to  relief,  and  praying  that  the  decree  might  be  re- 
Bill  suted  that  yiewed  and  reversed.  The  defendant  demurred,  for  that  the  decree 
was  not  enrolled,  so  that  the  bill  could  not  be  proper  as  a  bill  of 
review.  But  the  Lord  Chancellor  [Lord  Talbot]  said  that  the 
bill  was  proper  where  the  leave  of  the  Court  to  file  it  had  been 
obtained,  and  the  deposit  of  50/.  duly  paid  to  the  Registrar :  it  was 
a  supplemental  bill  in  the  nature  of  a  bill  of  review.    It  would  be 


ing  plaintiff 
had  discovered 
new  evidence, 
and  prayed 
that  the  decree 
might  be  re- 


viewed and 

reversed.    De-    quite  ridiculous  to  put  the  plaintiff  to  enrol  the  decree  against 

nuuier,  on  the  himself,  before  the  Court  could  give  him  any  relief.  When  this 
bOl  comes  on  for  hearing  it  must  be  accompanied  by  a  petition 
for  re-hearing  the  decree.  But  a  practice  has  crept  in  of  filing 
biUs  of  this  kind  vrithout  the  leave  of  the  Court,  and  vrithoat 
making  any  deposit,  which  it  may  become  necessary  to  check. — 

toe*^fTbmof  SoaU\.  Eames,  L.  C.  April,  1736. 

review. 
When  it 

cornea  on  for 


ground  that  the 
decree  was  not 
enrolled,  over- 
ruled. 

Such  a  bill  is 
a  supplemental 
bill  in  the  jpOLr 


In  Lord  Nottingham's  time  it  was  by  no  means  thought 
ww««,^«*v.  ridiculous  to  put  a  party  to  enrol  the  decree  against  himself. 
Rearing, it  must  ''No  bill  01  review  b  ever  admitted  until  enrolment  of  the  decree ; 
S  t^p^t^""^  ^^^  ^^  *^®  enrohnent  the  Court  is  always  at  Uberty  to  re-hear  the 
for  rehearing  cause.  But  if  the  plaintiff  delay  the  enrolment  of  the  decree  the 
P^?M  mpt  ^®^«»^^*  ™»y  ca«8e  the  decree  against  himself  to  be  enrolled  in 
in  of  filing  bills  of  this  kind,  without  the  leave 
of  the  Court,  and  without  making  any  deposit. 
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order  to  the  bringmg  bis  bill  of  review/' — ^Lord  Nottingbam's         1846. 
Equity  Practice.  HuNGAT.r.  ' 

The  supplemental  bill,  in  tbe  nature  of  a  bill  of  review,  was  first  Gabcoions. 
introduced  in  Lord  Talbot's  time.     He  first  determined  tbat  a  SoafeY.EameM. 
party  should  not  be  put  to  enrol  a  decree  by  which  he  felt  himself  '^^  supple- 
aggneved.— Law  MS.  last  century.  ^hc  natiDrTof  a 

In  Moore  v.  Moorey  2  Ves.  Sr.  597,  Lord  Hardwicke  says,  "Here  hill  of  review, 
is  a  supplemental  bill  in  nature  of  a  bill  of  review,  with  leave  of  |^  Lord^al!. 
the  Court,  before  the  decree  was  signed  and  enrolled,  upon  making  bot's  time, 
such  deposit  as  is  required,  but  without  any  petition  to  rehear  or 
appeal,  which  I  must  have  before  I  can  enter  into  it  or  make  a 
variation .'' 

In  Perry  v.  Phelips,  1 7  Ves.  178,  Lord  Eldon  said,  "  Where  a 
supplemental  bill  in  nature  of  a  bill  of  review  is  necessary  to 
introduce  new  facts,  the  cause  will  come  on  to  be  heard  upon  the 
matter  of  that  supplemental  bill,  together  with  a  re-hearing  of  the 
original  cause." 

The  General  Order  of  October,  1 74 1,  as  to  new,  or  supplemental.  Lord  Hard- 
bills  m  the  nature  of  a  bill  of  review,  grounded  upon  new  matter,  ^^^i2^^^ 
was  made  to  put  an  end  to  the  practice,  of  which  Lord  Talbot  1741,  as  to' 
had  complained  five  years  before  in  the  foregoing  case.     That  snpplemental, 
part  of  the  order,  which  directs  that  no  supplemental,  or  new,  bill  nature  W  a  bill 
in  nature  of  a  bill  of  review,  grounded  upon  new  matter,  shall  be  ^^  review 
exhibited  without  the  leave  of  the  Court,  is  printed  ante,  pages  ^  matter. 
412,  413,  in  the  note.    That  part  of  the  order  which  directs  that 
no  supplemental,  or  new,  bill  in  the  nature  of  a  bill  of  review, 
grounded  upon  new  matter,  shall  be  exhibited  without  a  deposit, 
is  printed  post,  pages  431,  432. 

Besides  what  was  said  by  Lord  Talbot  in  Soale  y.  Earner, 
and  besides  the  recital  in  the  order  itself,  we  have  an  account,  in 
the  words  of  Lord  Hardwicke,  of  the  origin  of  the  order  in  the 
case  of  Moore  v.  Moore,  cited  above.  Lord  Hardwicke  there 
said,  "Though  a  bill  of  review  could  not  be  brought  upon  a  decree 
signed  and  enrolled  for  new  and  supplemental  matter  in  being  at 
the  time  of  making  the  decree,  but  discovered  and  come  to  know- 
ledge afterwards,  without  leave  of  the  Court  and  making  deposit 
of  50/. ;  yet  if  the  decree  had  not  been  signed  and  enrolled,  they 
had  got  into  a  way  of  supplemental  bills  in  nature  of  a  bill  of 
review  at  large  without  deposit  or  leave  of  the  Court  at  all,  and 
then  brought  a  petition  to  rehear  or  appeal.  This  was  growing 
into  abuse  and  several  of  them  were  brought  for  yexation.    To 
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1846.  put  these  improper  bills  of  review  under  the  like  restraint  as  the 

HuNGATE  V  other  was  that  Order  of  October^  1741,  made." 
Gascoioke. 


Lord  Bacon's         By  the  first  of  Lord  Bacon's  Ordinances,  January,  1618-19, 

™n  new  proof  ^°  decree  shall  be  reversed,  altered,  or  explained,  being  once 

that  is  come  to   under  the  Great  Seal,  but  upon  bill  of  review ;  and  no  bill  of 

light  after  the  jgview  shall  be  admitted,  except  it  contain  either  error  in  law  ap- 
decree  made,  ,  '  r  .       .         - 

and  could  not     pearing  in  the  body  of  the  decree  without  further  examination  of 

I^'^^^^yJ.'*^^  matters  in  fact,  or  some  new  matter,  which  hath  risen  in  time  after 
the  time  when  ^^^  decree,  and  not  any  new  proof,  which  might  have  been  used 
the  decree  when  the  decree  was  made.    Nevertheless,  upon  new  proof  that  is 

review'may  be  ^^^^  to  l^gl^^  after  the  decree  made,  and  could  not  possibly  have 
grounded,  by  been  used  at  the  time  when  the  decree  passed,  a  bill  of  review  may 
licence  of  the  ^®  grounded  by  the  special  licence  of  the  Court  and  not  otherwise. 
Court,  and  not  By  the  76th  of  the  Orders  of  the  Commonwealth  Commis- 
otherwise.  sioners  of  the  Great  Seal,  1649,  to  the  end  that  after  a  decree 

Commonwealth  ^^^^  ^^^  party  may  be  at  peace,  and  multiplicity  of  suits  be 
Commissioners,  avoided,  no  bill  of  review  shall  be  admitted,  except  it  contain 
oath  made  of°°  ®^^^®'  ®"^'  ^^  ^*^  appearing  in  the  body  of  the  decree  without 
new  matter  dis-  either  averment  or  further  examination  of  matters  in  fact,  or 

covered  m  time  ^pQ^  j^ew  matter  discovered  in  time  after  the  decree  made,  and 

after  the  decree 

made,  and  whereof  the  party  could  not  have  had  advantage  before ;  and 

whereof  the  upon  such  bill  of  review  no  witnesses  shall  be  examined  to  any 
have  had  ad.  matters,  which  were,  or  might  have  been,  examined  unto  upon  the 
vanUge  before,  former  bill ;  but  upon  oath  made  of  such  new  matter  discovered 
may  l^  ex- ^^^  ^  aforesaid  a  bill  of  review  may  b^  exhibited  by  leave  of  the 
hibited  by  leave  Court  and  not  otherwise. 

and  not  otl?er-  Upon  the  passage  in  this  order  ending  "  no  witnesses  shall  be 
wise.  examined  to  any  matters  which  were,  or  might  have  been,  exa- 

mined unto,  upon  the  former  bill,"  Lord  Nottingham  observes 
that  this  part  of  the  rule  is  conformable  to  the  reason  of  the 
common  law,  which  says  that  no  audita  querela  (a)  can  be 
grounded  upon  any  matter,  which  might  have  been  pleaded 
before. — Lord  Nottingham's  Equity  Pleading. 

In  the  Practice  of  the  High  Court  of  Chancery,  12mo.,  16/2, 
page  8,  it  is  said  that  the  bill  of  review  is  to  consist  of  new 
matter  not  heard  before,  but  happening  since  the  decree,  or 

(a)  The  student  will  find  an  Inst,  and  Blackstone's  Comment 
account  of  the  writ  of  audita  cited  1  C.  P.  Coop,  pages  636, 
quereh  in  the  passages  of  Wood's      637. 
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matter  resting  upon  record  or  writing  not  known  before,  and  not         1846. 
npon  new  proof  or  testimony  of  men.  * 

No  witnesses,  which  either  were,  or  might  have  been,  examined  Gascoigkk. 
npon  the  former  bill,  shall  upon  the  bill  of  review  be  examined  to 
any  matter. — Prax.  Aim.  Cor.  Can.  vol.  i.  page  46,  first  edition. 
The  passage  purports  to  be  taken  from  Tothill,  but  the  author 
cannot  find  it  in  the  Transactions. 

There  is  a  passage  in  Gilbert's  For.  Rom.  page  186,  which  can 
only  be  applied  to  a  bill  of  review  upon  new  matter  (although 
there  is  no  previous  mention  of  that  kind  of  bill  of  review),  which 
must  be  read  with  caution,  as  indeed  must  much  that  we  possess 
under  the  name  of  that  very  learned  writer,  (it  must  be  remem- 
bered that  no  work  of  Gilbert  was  meant  for  publication). 
*'  They  can  examine  to  nothing  that  was  in  issue  in  the  original 
cause,  unless  it  be  any  matter  happening  subsequent,  which  was 
not  before  in  issue,  or  upon  matter  of  record,  or  writing  not 
known  before ;  for  if  the  Court  should  give  them  leave  to  enter 
inta  proofs  upon  the  same  points  that  were  in  issue,  that  would  be 
under  the  same  mischief  as  the  examination  of  witnesses  after 
publication,  and  an  inlet  into  manifest  peijury.'* 


The  marginal  notes  to  the  First  Ordinance  of  Lord  Bacon,  Jan. 
1618-19,  and  to  the  76th  Order  of  the  Commonwealth  Commis- 
sioners, 1649,  draw  attention  only  to  a  bill  of  review  grounded 
upon  new  matter.  The  student  will  however  perceive  that  both  Lord 
Bacon's  Ordinance  and  the  Order  of  the  Commonwealth  Com- 
missioners comprehend  the  other  kind  of  bill  of  review,  which  is 
grounded  upon  error  in  law  appearing  in  the  body  of  the  decree 
without  further  examination  of  matters  in  fact.     This  species  of  [Whether  the 
bill  may  be  filed  without  the  leave  of  the  Court ;  but  it  wUl  be  bl^upo^I^w 
found  that  although  it  may  be  filed  yet  that  it  cannot,  in  general,  matter,  or 
be  proceeded  with,  without  the  leave  of  the  Court.     In  general  ^^^^J^ 
the  Court  judges  whether  there  are  any  grounds  for  opening  the  apparent],  tn 
enrolment,  before  the  bill  upon  error  apparent  can  be  proceeded  ^*f '  **  cannot 
with.     This  shall  be  explained  in  the  language  of  Lord  Hard-  withoat  haTing 
wicke.     "  It  will  be  found  if  a  bill  of  review  be  brought  to  reverse  *}*«  ^®*7^  ®^  **** 
a  decree  upon  new  matter,  in  such  case  the  plaintiiT  in  the  bill  of  Mi^. 
review  must  have  the  leave  of  the  Court  for  filing  such  bill ;  but      [In  general 
there  is  no  need  of  leave  if  the  bill  of  review  be  brought  to  reverse  judges  whether 

there  are  any 
grounds  for  opening  the  enrohnent,  hefore  the 
hill  npon  error  apparent  can  he  proceeded  with.] 
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1846.  a  decree  upon  error  appearing  on  the  face  therec^.  I  take  it 
HuNGATKv.  ^^  ^^^  always  been  understood  to  be  the  role,  and  the  eonrae 
Gascgionb.  of  proceedings  show  it.  For  when  a  bill  of  review  is  brought 
for  error  apparent,  the  constant  method  is  for  the  def^mdant 
to  put  in  a  plea  and  demurrer-*-a  plea  of  the  decree,  and 
a  demurrer  against  opening  it.  So  that,  in  efeei,  you  cannot 
bring  a  bill  of  review  without  having  the  leave  of  the  Court 
in  some  shape ;  for  if  it  is  for  matter  apparent  in  the  body  of 
the  decree,  then  upon  the  plea  and  demurrer  of  the  defendant 
to  the  bill  the  Court  judges  whether  there  are  any  grounds  for 
opening  the  enrolment.  If  it  b  for  matter  come  to  the  plaintiff 'a 
knowledge  after  the  pronouncing  the  decree,  then  upon  a  petition 
for  leave  to  bring  a  bill  of  review  the  Court  will  judge  if  there  is 
any  foondation  for  such  leave.''^— 6oti/</  v.  Temeredf  2  Atk.  534. 
There  is  a  singular  passage  in  Gilbert's  Forum  Bomanum, 
page  185,  from  which  it  appears  he  thought  that  the  leave  of  the 
Court  was  requisite  for  filing  the  bill,  although  it  was  brought  for 
mere  error  in  the  judgment  of  the  judge.  He  says,  *'  If  there.be 
any  error  in  the  judgment  of  the  judge,  that  cannot  after  enrol- 
ment be  corrected  but  by  a  bill  of  review,  and  this  cannot  be 
filed  but  by  leave  of  the  Court ;  because  the  Chancery  being  the 
Court  of  the  Prince  and  in  the  last  resort,  the  decrees  of  the 
Prince  are  not  to  be  changed  or  altered  without  leave."  UTith 
regard,  however,  to  bills  of  review  upon  errors  apparent  in  the 
decree,  see  what  is  said  post,  pages  447>  448. — Question,  Whether 
bills  of  review  upon  errors  of  law  apparent  in  decrees,  auch  as 
were  anciently  exhibited,  now  form  part  of  the  living  system  of 
the  Court? 


Gci^Qidcrs  By  the  fifth  of  Lord  Bacon's  Ordinances,  Jan.  1618-19,  no 

torecognizance^  bill  of  review  shall  be  put  in,  except  the  party  that  prefers  it  enter 

or  deposit,  by  into  recognizance  with  sureties  for  satisfying  of  costs  and  damages, 

ff.tt  ifit  be  fonnd  against  him. 

review,  or  ex-  By  the  78th  of  the  Orders  of  the  Commonwealth  Commis- 

pic^nld.  OT^"  **°°®"  ^^  *^®  ^^^  ^^*  ^^^^'  ^°  ^^  ^^ ^^^"^  8haU  be  allowed 

new,  bill  L  except  the  party  that  prefers  it  (giving  notice  to  the  defendant 

nature  of  .bill  therein)  do  first  enter  into  a  recognizance  with  sureties  befi>ie 

grounded  upon  some  Master  of  the  Court  m  Ordinary  of  a  fit  penalty  in  relation 

c^e^*S[^""  ^  *^®  ™*^*®'  decreed,  for  the  satisfaction  of  the  costs  and 

the  decree.  damages,  if  the  bill  of  review  be  dismissed. 

Lord  Nottingham  observes  that  the  Order  of  the  Commis- 
sioners adds  wen  to  the  Ordinance  of  Lord  Bacon  that  this  recog- 
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ninBce  must  be  first  entered,  that  the  defendant  mnst  haye  notice         1846. 
of  it,  that  a  Master  in  Ordinary  must  take  it,  and  the  sum  must  hungat*» 
be  a  fit  penalty  in  relation  to  the  matter  decreed. — ^Lord  Notting*  Gascoions. 
ham's  Equity  Practice. 

By  a  General  Order  of  Lord  Keeper  Wright,  12th  March^ 
1701,  it  is  ordered  that  for  the  future  no  bill  of  review  should  be 
dlowed  or  admitted,  except  the  party  who  preferred  it  first 
deposited  the  sum  of  50/.  with  the  R^strar  of  the  Court,  as  a 
pledge  to  answer  such  costs  and  damages  as  the  Court  should 
award  to  the  adverse  party,  in  case  the  Court  should  think  fit  to 
dismiss  the  bill  of  review. 

Notwithstanding  this  General  Order  of  March,  1701,  requiring 
a  deposit  of  50/.,  it  is  stated  in  the  Practical  Register  published 
in  1714,  under  the  head  Bill  of  Review,  page  51 — ^Heretofore 
this  bill  should  not  be  brought,  except  the  party  who  preferred  it 
entered  into  a  recognizance  with  sureties  to  satisfy  costs  and 
damages  for  delay,  if  the  matter  should  be  found  against  him. 
But  by  a  late  order  10/.  was  to  be  deposited  in  court  for  a 
security.    And  by  a  later  order  20/.  is  to  be  deposited. 

Gilbert  says.  For.  Rom.  186,  that  the  sum  to  be  deposited  in 
court  to  answer  the  expense  of  the  bill  of  review  at  first  was  but 
10/.,  afterwards  20/.,  and  now  it  is  risen  to  50/. 

There  was  a  General  Order  of  the  30th  April,  1701,  that  for 
the  future  upon  the  re-hearing  of  any  cause  a  sum  of  10/.  should 
be  deposited  in  the  hands  of  the  Registrar ;  but  there  never  was 
any  General  Order  that  that  sum  should  be  deposited  in  the 
hands  of  the  Registrar  upon  a  bill  of  review  being  brought. 

By  a  General  Order  of  Lord  Hardwicke,  17th  Oct.  1741,  after 
reciting  that  by  the  ancient  established  course  of  the  Court,  no 
bill  of  review  grounded  upon  new  matter  discovered  since  the 
making  of  the  decree  thereby  complained  of  ought  to  be  exhibited 
without  a  deposit  oi  50/.  being  made  with  the  Registrar  of  this 
Court,  as  a  pledge  to  answer  such  costs  and  damages  as,  at  the 
hearing  of  the  cause  on  such  bill  of  review,  should  be  awarded  to 
the  adverse  party,  in  case  the  Court  should  think  fit  to  award 
any — Notwithstanding  which,  in  certain  cases  where  a  former 
decree  had  not  been  signed  and  enrolled,  a  petition  had  sometimes 
been  preferred  to  the  Court  to  re-hear  the  original  cause  wherein 
such  decree  was  made ;  and  a  supplemental,  or  new,  bill  in  nature 
of  a  bill  of  review,  grounded  upon  new  matter,  had  been  brought 
in  order  to  reverse  or  vary  such  former  decree,  without  any 
deposit  made,  upon  exhibiting  such  supplemental,  or  new,  bill,  by 
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1846. 

hukoatb  v. 
Gascoigne. 


means  whereof  the  said  ancient  course  of  the  Court  might  be 
eluded,  and  great  delays  and  other  inoouTeniences  might  ensue — 
For  remedying  and  preventing  whereof,  it  was  ordered  that  no 
supplemental,  or  new,  bill  in  nature  of  a  bill  of  review,  grounded 
upon  new  matter  discovered,  or  pretended  to  be  discovered,  since 
the  pronouncing  of  any  decree  of  the  Court,  in  order  to  the 
reversing  or  varying  of  such  decree,  should  be  eshibited,  unless 
the  party  exhibiting  the  same  did  first  deposit  with  the  Registrar 
of  the  Court  so  much  money  as,  together  with  the  deposit  by 
the  rules  of  the  Court  to  be  made  on  obtaining  a  re-hearing  of 
the  cause  or  causes  wherein  such  decree  was  pronounced,  will 
make  up  the  sum  of  50/.,  as  a  pledge  to  answer  such  costs  and 
damages  as  shall  be  awarded  to  the  adverse  party,  in  case  the 
Court  shall  think  fit  to  award  any  at  the  hearing  of  the  cause,  on 
such  supplemental,  or  new,  bill. 


Slanniforth  v. 
Stanniforih, 
Lord 
Macclesfield. 

9th  March, 

1718—19. 
Melmoth  MSS. 

'^ . ' 

Owner  of  real 
estate  brings 
bill  of  review 
and  dies.     His 
devisee  brings 
a  new  bill, 
partly  in  nature 
of  a  bill  of  re. 
vivor  to  revive 
the  bill  of  re- 
view and  partly 
original,  and 
alleges  new 
matter  dis- 
covered since 
the  decree. 

No  need  of 
a  new  deposit. 

If  a  deposit 
necessary,  ap- 
plication should 
be  made  to 
the  Court  by 
motion. 

Lord  Mac- 
clesfield ap- 
proves of  Sir 
John  Trevor'a 
decision  in 
Sfanni/orth  y, 
Sianniforth,  2 
Vem.  460. 


Old  Jonathan  Stannlforth  makes  a  settlement  to  the  use  of 
himself  for  life,  then  to  his  wife  for  life,  remainder  to  the  heirs 
male  of  his  body  begotten  on  the  wife,  and  then  the  words  of  the 
settlement  are :  "  and  in  case  the  said  J.  S.  and  his  wife  shall 
die  without  issue  male,  and  shall  have  issue  one  or  more  daugh- 
ters, then  to  trustees  for  500  years  from  the  decease  of  the  sur- 
vivor to  raise  1500/.  for  daughters'  portions;  and  no  time 
appointed  for  payment/' — He  dies,  leaving  his  wife  and  one 
daughter,  but  no  son.  The  daughter,  in  the  life  of  her  mother, 
having  attained  twenty-one,  brings  her  bill  against  the  heir-at-law 
to  have  her  portion  raised,  and  had  a  decree  for  that  purpose. 

The  defendant  afler  the  decree  was  signed  and  enrolled  brings 
a  bill  of  review,  and  assigns  for  error  that  the  portion  ought  not 
to  have  been  raised  during  the  mother's  lifetime,  for  unless  the 
plaintiff  had  survived  her  mother  she  was  not  entitled. 

Before  any  further  proceedings  were  had  upon  the  bill  of 
review  the  plaintiff  in  that  bill  died,  having  devised  the  estate  to 
the  now  plaintiff,  who  brings  a  new  bill,  partly  in  nature  of  a  bill 
of  revivor  to  revive  the  bill  of  review,  and  partly  original,  and 
has  alleged  new  matter  discovered  since  the  decree,  (a)  viz. :  That 


(a)  Lord  Redesdale,  Treat,  p.  7l» 
3rd  edit,  says,  that  the  bill  of  review 
may  also,  if  the  original  suit  has 
become  abated,  be  at  the  same 
time  a  bill  of  revivor,  and  that  a 


supplemental  bill  may  likewise  be 
added  if  any  event  has  happened 
which  requires  it;  and  particularly 
if  any  person,  not  a  party  to  the 
original  suit,  becomes  interested 
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part  of  the  personal  estate  of  old  John  Stannifortli^  by  the  custom  1846. 

of  the  province  of  York,  came  to  his  daughter,  and  ought  to  go   hunoatb  v 
in  satisfaction  of  her  portion.  Gascoigne. 

Defendant  pleads  the  former  decree,  and  also  demurs  for  not  Sttmniforth  r. 
making  the  usual  deposit  of  50/. ;  nor  making  affidavit  of  the  new  ^'«»«!/«'''A« 
matter.     [No  notice  is  subsequently  taken  of  this  last  point. 
The  objection  seems  bj  some  means  to  have  been  removed.]  (a) 

Mr.  Vernon. — The  plaintifF,  being  a  devisee,  is  not  entitled  to 
a  bfll  of  revivor,  or  bill  of  review,  there  being  no  privity  between 
him  and  the  defendant  in  the  original  eause  (6).     I  must  admit 


Reason  of 
the  role 
that  a  bill 
of  rcTiew 
and  a  biU 
of  revivor 
cannot  be 
brought  by 
devisee  or 


in  the  subject,  he  must  be  made  a 
party  to  the  bill  of  review  by  way 
of  supplement. 

In  Perry  v.  Phelps,  17  Ves. 
176,  Lord  Eldon  said,  there  was 
no  objection  to  the  bill,  as  being 
on  the  face  of  it  a  bill  of  review 
and  also  a  bill  of  revivor  and 
supplement,  as  in  some  cases  the 
bill  must  of  necessity  be  both  a 
bill  of  review  and  a  bill  of  revivor, 
and  in  some  a  bill  of  supplement 
also  in  addition  to  those  two  de- 
scriptions. 

(a)  See  the  note,  post,  page  444. 

(b)  "  A  bill  of  review  to  reverse 
a  decree,  or  a  bill  of  revivor  to  re- 
vive a  suit,  cannot  be  brought  by 
any  but  those  who  are  in  privity 
to  them,  who  were  parties  to  the 
first  record,  that  is  to  say,  privies 
in  blood  as  heirs,  or  privies  by 
representation  as  executors,  for 
privity  in  estate  or  interest  will 
not  suffice,  and  therefore  a  de- 
visee, or  assignee,  can  have  no 
bill  of  review,  or  revivor." — Lord 
Nottingham's  Equity  Pleading. 
His  Lordship  adds,  "  this  agrees 
with  the  reason  of  the  common 
law  in  the  writ  of  error  and  scire 
facias."  • 

*  It  was  common  for  two  centuries 
after  the  practice  of  enrolling  decrees 

VOL.  II. 


The  reason  of  the  rule  as 
regards  a  bill  of  review  is  also 
stated  by  Lord  Keeper  Bridgman, 
Chief  Justice  Hale,  and  Chief 
Justice  Vaughan,  in  Slingshy  v. 

was  introduced  (in  the  reign  of  Hen. 
yill.^4ee  before,  page  30  of  the 
present  Yolome),  where  a  suit  became 
abated  after  the  decree  enrolled,  to 
rerive  the  decree  by  a  subpoena  in  the 
nature  of  a  scire  facias.  The  student 
will  readily  coigecture  that  derisee  or 
assignee  could  not  avail  himself  of  this 
proceeding.  In  J>unn  v.  A  lien,  1 Y em. 
426,  i<  u  stated  that  the  plaintiff  had 
brought  a  scire  facias  to  rerive  the 
decree,  which  was  discharged  by  Lord 
Keeper  North,  in  regard  that  the 
plaintiff,  who  claimed  as  a  purchaser 
or  asng^ee  and  came  not  in  in  privity, 
was  not  entitled  to  bring  a  scire  facias 
to  rerivs  the  decree.  In  the  Praz. 
Aim.  Cur.  vol.  i.  page  46,  1st  edit. 
1694,  it  is  stated,  "If  the  parties  be 
in  pririty  of  blood  to  the  first  parties, 
viz.  as  heirs,  or  in  pririty  of  contract 
as  executor  or  administrator,  it  may 
be  rerived  by  a  subpoena  scire  facias, 
which  is  to  be  served  two  days  before 
the  return  ;  and  if  no  cause  be  shown 
at  the  return  of  the  subpoena  it  will 
be  ordered  to  stand  rerived.  If  nei- 
ther in  privity  of  blood,  nor  contract, 
it  must  be  rerived  by  original  bill. 
An  assignee  cannot  rerive."  As  to 
subpoena  in  the  nature  of  a  scire  facias 
see  a  subsequent  part  of  the  present 
publication. 
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Gascoigne. 

StannifoTih  v, 
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that  the  Court,  rather  than  there  should  be  a  failure  of  josticey 
does  allow  a  devisee  to  bring  a  bill  in  nature  of  a  bill  of  review, 
or  bill  of  revivor  (a).     And  here  the  plaintiff  is  wrong  in  fornii 


Hale,  1  Ca.  Ch.  123,  who  all  three 
delivered  one  uniform  opinion 
clearly,  that  the  plaintiff  being 
devisee  was  not  entitled  to  a  bill 
of  review,  being  not  in  privity  to 
the  testator  against  whom  the 
decree  was ;  as  if  a  judgment  be 
against  land  and  the  owner  aliens 
the  land,  the  alienee  cannot  bring 
a  writ  of  error. 

Gilbert  says.  Forum  Roma- 
num,  page  186,  "None  but 
parties  and  privies,  as  heirs,  exe- 
cutors, or  administrators,  can 
have  this  bill  of  review,  since  no- 
body else  can  be  aggrieved  by 
such  decree,  because  it  can  only 
be  revived  upon  such  privies." 
This  sentence  is  very  inaccurately 
worded. 

The  reason  of  the  rule  as 
regards  a  bill  of  revivor  is  also 
stated  by  Gilbert,  Forum  Rom. 
173.  Where  the  party  devises 
or  assigns  his  interest  and  dies, 
if  the  devisee,  or  assignee,  were  to 
bring  his  bill  of  revivor  against 
the  defendant,  the  heir,  or  exe- 
cutor, would  be  pretermitted,  who 
miffbt  have  a  right  to  contest 
such  disposition,  and  therefore 
he  must  bring  his  original  bill, 
and  make  the  heir,  or  executor, 
a  party.* 

*  In  the  margin  of  the  For.  Rom. 
is  a  reference  to  1  £q.  Abr.,  npon 
turning  to  which  the  foregoing  pas- 
sage will  be  foond  printed  verbatim, 
without  any  statement  however  from 
whence  it  was  derived.  Some  one, 
who  superintended  an  edition  of  the 
Equity  Cases  Abridged,  which  ap- 
peared prior  to  1768,  when  the  Forum 


See  also  Huet  v.  Itord  Saye  and 
Sele,  Select  Cases  in  Ch.  53.  A 
devisee  there  brought  a  bill  of  re- 
vivor, to  which  it  was  demurred. 
It  was  said  that  bills  of  revivor, 
and  bills  in  nature  of  bills  of  re- 
vivor, are  very  different.  A  bill  of 
revivor  can  only  be  by  the  heir 
as  to  the  realty,  and  by  an  ex- 
ecutor  or  administrator  as  to  the 
personalty.  On  bill  of  revivor 
the  estate  continues  the  same  as 
before  abatement;  but  here,  in 
case  of  a  devisee,  who  is  a  pur- 
chaser, the  estate  is  altered.  The 
demurrer  was  allowed.  It  was 
said  that  an  original  bill  in  the 
nature  of  a  bill  of  revivor  as 
devisee,  was  the  most  proper 
method. 

See  also  the  marginal  note  to 
Baclthous^  V.  Middleton,  1  Ca.  Ch. 
174.  A  devisee  cannot  bring  a 
bill  of  revivor,  not  being  in  repre- 
sentation to  the  devisor  but  in 
nature  of  a  purchaser.  The  biU 
was  there  dismissed  without  pre- 
judice to  a  new  bill.  The  case  ia 
also  reported  3  Rep.  in  Ch.  23. 
See  also  the  Anonymous  Case,  2 
Freem.  132,  beginning  "  Bacchus 
being  purchaser,"  &c. 

(a)  As  to  a  bill  in  the  nature  of 
a  bill  of  review  see  Lord  Redes- 
dale's  Treatise,  page  72. 

As  to  a  bill  in  the  nature  of  a 

Romannm  was  published,  seems  to 
havehadaooeastoQilberfsMS.  The 
passage  does  not  occur  in  the  first 
edit,  of  1  Eq.  Abr.  published  in  1782, 
although  that  was  six  yean  after 
GUbert's  death.    He  died  in  1726. 
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for  he  does  not  pray  process  ad  reTidendiun  et  reTiyendum,  but         1846. 
prays  process  generally  to  appear  and  answer ;  and  besides  he  has  hunoa 
not  made  the  usual  deposit.  Gasooione. 

To  this  it  was  answered  that  there  was  50/.  deposited  upon  the  Stmm^fiirtk  t. 
former  bill  of  review,  and  therefore  no  need  of  a  new  deposit,  *""*^'*' 
that  being  still  in  the  Registrar's  hands. — ^And,  as  to  praying 
process,  it  was  said  that  the  process  could  be  prayed  in  no  other 
manner,  for  he  being  entitled  (as  was  said  by  Mr.  Vernon)  only 
to  bring  a  bill  in  nature  of  a  bill  of  review  and  revivor,  he  could 
not  pray  process  ad  revidendum  et  revivendum. 

As  to  the  merits  of  the  foi:mer  decree,  it  was  said^  by  Ser- 
jeant Cheshyre,  that  by  the  words  of  the  settlement  the  term  was 
to  arise  upon  a  contiogency,  viz. :  If  there  should  be  a  daughter 
at  the  death  of  the  survivor  of  J.  S.  and  his  wife ;  and  therefore 
the  portion  ought  not  to  have  been  raised  during  the  life  of  the 
mother,  for  though  the  father  was  dead  and  it  was  certain  that 
there  could  be  no  issue  male,  yet  it  was  not  certain  whether  the 
daughter  would  surviye  her  mother,  and  unless  she  did  so  the 
term  could  never  arise. — ^And  therefore  this  differed  from  the  case 
of  Corbet  contn  Maidwell  in  Salkeld's  Reports  [1  Salk.  159], 
and  the  case  of  Sir  Thomas  Greayes  [Oreaves  v.  Mattisan]  in  Sir 
Thomas  Jones's  Reports  [201],  for  in  those  cases  the  terms  were 
yested,  and  there  was  nothing  contingent  but  the  death  of  the 
father,  which  was  uncertain  only  as  to  time. 
Lord  Macclesfield. — If  the  deposit  was  made  upon  the 

bill  of  revivor  there  is  the  ensuing  tigated  in  the  Court  of  Chancery, 

passage  only  in  Lord  Notting-  as  in  the  case  of  a  devise  of  a  real 

ham's  £q.  Pleading :   "  Though  estate,  the  suit  is*  not  permitted  to 

a  devisee  cannot  have  a  bill  of  be  continued  by  a  bill  of  revivor, 

revivor,  yet  he  may  have  an  on-  An  original  bill  upon  which  the 

ginal    bill   grounded    upon    the  title  may  be  litigated  must  be 

equity  of  the  former  suit,  so  as  to  filed,  and  this  bill  will  have  so  far 

make  the  heir  of  the  testator  a  the  effect  of  a  bill  of  revivor  that, 

party  to  contest  the  will."  if  the  title  of  the  representative 

As  to  a  bill  in  nature  of  a  bill  substituted  by  the  act  of  the  de- 

of  revivor.  Lord  Redesdale  says,  ceased  party  is  established,  the 

pages  55,  56,  "  If  the  death  of  a  same  benefit  may  be  had  of  the 

party,  whose  interest  is  not  deter-  proceedings  upon  the  former  bill 

mined  by  his  death,  is  attended  as  if  the  suit  had  been  continued 

with  such  a  transmission  of  his  by  a  bill  of  revivor."    See  also 

interest  that  the  title  to  it  as  well  pages  76  and  77> 
as  the  person  entitled  may  be  li- 

fp2 


436 


REPORTS  IN  CHANCERY, 


1846. 


hunoatb  v. 
Gascoigne. 

Sianniforih  v. 
Sianniforth. 


former  bill  of  review,  there  was  no  need  of  a  new  deposit ;  bat 
indeed  I  don't  see  this  is  proper  to  be  objected  upon  a  plea  or 
demurrer,  for  if  a  deposit  is  necessary  and  it  is  not  made,  there 
should  have  been  application  made  to  the  Court  by  motion,  for 
till  the  deposit  is  made  the  defendant  is  not  obliged  to  answer  the 
bill. — ^As  to  the  merits,  there  does  not  seem  to  be  any  great 
reason  to  vary  the  decree,  for  I  think  it  would  be  hard  if,  after 
the  death  of  the  father  without  issue  male,  the  daughter's  portion 
should  not  be  raised  during  the  life  of  the  mother ;  and  I  think 
the  contingency,  upon  which  the  term  was  to  vest,  did  happen 
upon  the  death  of  the  father  without  issue  male ;  however,  it 
may  not  be  improper  to  have  this  matter  reconsidered. — ^The 
plea  and  demurrer  must  be  overruled. 


There  was  an  order  in  a  suit  that  the  plainti£P  should  pay 
money  to  the  defendant,  and  the  order  being  enrolled,  the  plain- 
tiff now  brought  his  bill  of  review,  and  the  same  pretended  not 
that  the  money  had  been  paid,  whereupon  the  defendant  de- 
murred. Lord  Kino. — ^The  rule  is,  that  there  shall  be  no  bill 
of  review  until  the  decree  obeyed.  The  bill  here  doth  not 
pretend  that  the  money  hath  been  paid.  Demurrer  allowed. 
Ashton  V.  Smithy  L.  C,  February,  1725-6. 


Ashion  v. 
Smith, 
Lord  King. 
Feb.  1725-6. 
Author's  MSS. 
^  ^  » 

Order  that 
plaintiff  should 
pay  money. 
A  demurrer  to 
bill  of  review, 
not  pretending 
that  the  money 
had  been  paid, 
was  allowed. 

Bishop  qf  Dur- 
ham T.  Liddell. 

Lord  Cowper. 

Nov.  1717. 

Author's  MSS. 

^  ^  » 

Where  costs 

given  by  the 

decree  have 

been  taxed  and 

ascertained,  a  bill  of  review  ought  not  to  be 

exhibited  until  the  same  have  been  paid. 


Lord  Cowper, — Where  costs  given  by  the  decree  have  been 
taxed  and  ascertained,  a  bill  of  review  ought  not  to  be  exhibited 
until  the  same  have  been  paid.  Bishop  of  Durham  v.  Liddeli, 
L.  C,  Nov.  1717. 

See  the  note  to  the  same  case,  in  the  House  of  Lords,  2  Bro. 
P.  C,  page  65. 


Lord  Bacon's 

Ordinance,  that 

if  any  act  be 

decreed  to  be 

done,  which 

cxtinguishcth 

the  party's 

right  at  common  Uw,  those  parts  of  the  decree  are  to  be 

spared,  until  the  bill  of  review  be  determined,  but  such 

sparing  is  to  be  warranted  by  the  order  of  the  Court. 


By  the  third  and  fourth  of  Lord  Bacon's  Ordinances,  January, 
1618-19 — No  bill  of  review  shall  be  admitted,  or  any  other  new 
bill  to  change  matter  decreed,  except  the  decree  be  first  obeyed 
and  performed ;   as,  if  it  be  for  land,  that  the  possession  be 
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yielded ;  if  it  be  for  money,  that  the  money  be  paid ;  if  it  be  for         1846. 
eridences,  that  the  evidences  be  brought  in;  and  so  in  other  hun  atb» 
cases,  which  stand  upon  the  strength  of  the  decree  alone.     But  Gascoigne. 
if  any  act  be  decreed  to  be  done  which  extinguiaheth  the  parties' 
right  at  the  common  law,  as  making  of  assurance  or  release, 
acknowledging  satisfaction,  cancelling  of  bonds  or  evidences,  and 
the  like,  those  parts  of  the  decree  are  to  be  spared,  until  the  bill 
of  review  be  determined.    But  such  sparing  is  to  be  warranted 
by  public  order  made  in  Court. 

By  seventy-seventh  of  the  Orders  of  the  Commonwealth  Com-  The  Order  of 
missioners  of  the  Great  Seal,  1649— No  bill  of  review  shall  be  *^Aj^'?!^°'*" 
admitted,  nor  any  other  bill  to  change  matters  decreed,  except  the  missioners  of 
decree  be  first  obeyed  and  performed.     But  if  any  act  be  decreed  ^^^f  ^^^ 
to  be  done,  which  extinguisheth  the  party's  right  at  common  law,  ^  M^ar&itla^ 
as  making  of  assurance  or  release,  acknowledging  satisfaction,  the  body  of  the 
cancelling  bonds  or  evidences,  and  the  like,  or  where  the  error  is  c^^^'upl^n 
apparent  in  the  body  of  the  decree,  as  aforesaid,  the  Court,  upon  motion,  may 
motion,  may  dispense  with  the  actual  performance  of  that  part  ^^^f^JlT**^ 
of  the  decree,  till  the  bill  of  review  be  determined.  formance  of 

Lord  Nottingham  has  observed  that  the  order  of  the  Commission-  *^*  part  of  the 
ers  has  very  usefully  added  to  Lord  Bacon's  Ordinance  the  words,  bill  of  review 
"  or  where  the  error  is  apparent  on  the  body  of  the  decree."  Lord  ^  determined. 
Nottingham  goes  on  to  say,  "  I  think  fit  to  add  to  this  rule  that  the 
performance  of  such  matters  in  fact,  which  do  not  extinguish  the 
right,  as  payment  of  great  sums  of  money,  or  the  like,  may  be 
dispensed  with,  if  the  Court  in  discretion  think  fit  so  to  do  upon 
circumstances.    Also,  I  think  it  a  convenient  explanation  to  add 
further,  that  the  bringing  of  the  money  decreed  into  Court,  or 
the  deeds,  &c.,  shall  be  in  some  cases  a  sufiicient  performance  to 
enable  a  bill  of  review,  that  so  the  subject's  remedy  may  not  be 
made  more  difficult  than  of  necessity  it  ought  to  be." — Lord 
Nottingham's  Equity  Practice. 

There  is  the  report  of  a  case,  which  had  occurred  before  Lord 
Nottingham  composed  his  Treatise,  in  which  Lord  Clarendon 
had  dispensed  with  the  payment  of  a  great  sum  of  money,  the 
defendant  giving  security.  In  Savil  v.  Barrey^  1  Ch.  Ca.  42,  a 
decree  was  obtained  for  a  great  sum  of  money.  A  bill  of  review 
was  brought  and  new  matter  assigned.  The  rule  of  Court  was 
pleaded,  that  the  defendant  ought  first  to  pay  the  money  before 
the  bill  should  be  brought  into  Court.  [Lord  Clarendon.] — ^Let 
him  give  good  security  for  the  money,  and  we  will  dispense  vrith 
the  rule.  The  like  case  between  Baston  and  Biron,  by  order  of 
the  House  of  Peers,  about  1662. 
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HUNOATB  9. 

Gascoionb. 


There  is  a  still  earlier  case  which  has  now  been  in  print  200 
years,  Cock  contra  Hobh.  A  review  of  a  decree  allowed  upon 
putting  in  security,  HiL,  1632,  Tothill,  173. 

Gilbert,  For.  Rom.  page  185,  says.  Leave  to  fill  a  bill  of  review 
is  only  given  upon  terms  that  obedience  be  actually  paid  to  the 
sentence  as  far  as  it  can  be  paid,  vrithout  prejudice  to  the  right  of 
the  party  in  the  cause  so  to  be  reviewed.  For  if  such  obedience  be 
not  paid  to  the  sentence,  it  is  presumed  that  such  bill  of  review  is 
Only  brought  for  delay,  and  not  upon  any  real  grievance  of  the 
party ;  but  where  the  sentence  is  performed  in  manner  aforesaid, 
there  it  is  plain  that  such  bill  is  for  the  sake  of  right,  and  not  for 
delay.  But  where  the  performance  of  the  decree  would  prejudice 
the  right  of  the  party  in  the  cause  to  be  reviewed,  as  where  the 
decree  is  to  deliver  up  deeds  or  to  cancel  them,  there  the  plaintiff 
is  not  obliged  to  perform  such  decree  on  exhibiting  his  bill,  be- 
cause if  he  should  prevail  on  such  review,  the  Court  cannot  by 
their  decree  put  him  in  the  same  state  and  plight  he  was  in 
before.  And  so  if  the  Court  see  good  cause,  they  can  dispense 
with  the  performance  of  any  part  of  their  decree  upon  giving 
good  security  for  the  performance.     See  also  pages  186,  187. 

The  rare  little  book  on  the  Practice  of  the  Court  of  Chancery, 
1672,  says,  page  8 — A  bill  of  review  is  a  biU  to  examine  and 
reverse  a  former  decree,  and  is  not  admitted  at  all  until  the  party 
hath  obeyed  the  former  decree  in  all  things,  wherein  the  Court 
can  set  him  in  as  good  a  state  again  as  he  was,  if  it  fall  out  such 
former  decree  to  be  reversed. 

See  also  Prax.  Aim.  Cur.  Cane,  vol.  i.  pages  45,  46,  first 
edit.  1694. 

In  the  Practical  Register,  published  in  1714,  page  53,  it  is 
said,  the  plaintiff  in  review  must  move  for  an  order  to  stay  what 
is  proper  to  be  stayed,  if  he  expects  to  have  it  so. 

The  most  recent  case  upon  the  subject  of  the  third  and 
fourth  of  Lord  Bacon's  Ordinances  is  Partridge  v.  Usbame, 
5  Russ.  195. 


Ajghton  T. 
Smith. 
Lord  King. 
Feb.  1725.6. 
Extract  from 
Author's  MSS. 
*  ^  * 

The  Orders  of 

the  Court  are 

very  precise  as  to  bills  of  review.    It  must  be  clearly  shown  that  the 

new  matter  is  of  value,  and  that  it  could  not  have  been  had  before. 


Lord  Kino. — The  orders  of  the  Court  are  very  precise  as 
to  bills  of  review.  It  must  be  clearly  shown  that  the  new 
matter  is  of  value,  and  that  it  could  not  have  been  had  before. 
Ashton  v.  Smithy  L.  C,  February,  1725-6. 
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A  recent  case  in  which  both  these  points  came  into  discussion         1846. 

is  Jeland  v.  Braddiek,  5  Beav.  486.  ;; ^ ' 

iiungats  v. 

Gascoionx. 

Athton  V. 

Smith. 
The  ensuing  statement  of  the  demurrer,  in  this  case  of  Jahton  House  of  Lords- 
V.  Smith,  is  taken  from  the  printed  case  of  the  respondents  in   ^March,  1726.^ 
the  House  of  Lords. — The  respondents  demurred  to  the  bill  of  From  the 
review,  for  that  by  the  constant  rules  of  the  Court  no  bill  of  P^g"*^^  ^ 
review  to  reverse,  idter,  or  explain  a  decree  ought  to  be  admitted,  eots  in  the 

unless  for  manifest  error  appearing  in  such  decree,  or  from  new  House  of  Lords. 

•         11  /.I'l  1  Bill  of  re- 

matter  of  fact  ansmg  smce  the  decree,  of  which  no  advantage  yi^^.  Demur- 
could  have  been  taken  at  the  hearing ;  and  it  is  not  pretended  bj  rer. 
the  bill  that  the  appellant  hath  obtained  any  order  or  leave  of  the 
Court  to  bring  his  bill  on  any  new  matter  of  fact  discovered  since 
the  decree,  of  which  no  advantage  could  have  been  taken  at  the 
hearing ;  and  for  that  there  is  no  matter  of  fact  disclosed  in  the 
bill  for  which  the  decree  ought  to  be  reviewed,  reversed,  or  altered ; 
and  the  pretended  errors  assigned  in  the  bill  for  reversing  the 
said  decree  are  not  errors  appearing  in  the  said  decree ;  and  for 
that  the  said  bill  contains  no  equity ;  and  it  does  not  appear 
thereby  that  the  appellant  hath  performed  the  said  decree,  and 
paid  the  money  reported  due  from  him  to  the  respondents  by 
the  reports  of  Sir  Thomas  Gery  [Master,  1700-1719],  as  by  the 
constant  rules  of  the  Court  he  ought  to  have  done. 


-^—  Ashton  V, 

SmUh. 

In  a  copy  of  Lord  Harcourt's  MS.  Tables  (see  a  subsequent  Honsc  of  Lords. 

part  of  the  present  publication)  belonging  to  the  author,  there  is      From' Lord 

the  ensuins  placitum  taken  from  the  case  of  Ashton  v.  Smith :      Harcourt's 

MS    TaMmi 

— Bill  of  review  ought  not  to  be  brought,  but  for  manifest  errors  v      ' 


appearing  upon  the  face  of  the  decree,  or  for  new  matter  arising  A  bill  of  re- 
since  the  decree,  of  which  no  advantage  could  have  been  taken,  to*^  brought^* 
with  leave  of  the  Court  to  bring  such  bill  upon  new  matters  but  for  manifest 
discovered.  errors  appear. 

ing  upon  the 
face  of  the  decree,  or  for  new  matter  arising'  since  the  decree, 
of  which  no  advantage  could  have  been  taken,  with  leave  of 
the  Court  to  bring  such  bill  upon  new  matters  discovered. 
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hunoate  v. 
Gascoigme. 

Anonymota. 
Incerti  Tem- 
poris. 
Author's  MSS. 

s.  a 

Coxe's  MSS. 

N.  page  104. 

^^ . ' 

Tenant  in  tail 
having  sold  the 
estate,  and  the 
buyer  having  a 
decree  against 
him  that  he 
should  levy  a 
fine,  and  that 
the  buyer 
should  enjoy 
without  any 
disturbance  by 
the  tenant  in 
tail  or  any 
claiming  under 
him,  and  tenant 
in  tail  being 
dead  without 
having  levied  a 
fine,  the  issue 
in  tail  brings 
his  original  bill, 
because  a  bill 
of  review  does 
not  lie,  he 
claiming  per 
formam  doni. 


Tenant  in  tail  having  sold  the  estate,  and  the  huyer  having  a 
decree  against  him  that  he  should  levy  a  fine,  and  that  the  buyer 
should  enjoy  without  any  disturbance  by  the  tenant  in  tail  or  any 
claiming  under  him,  and  tenant  in  tail  being  dead  without  having 
levied  a  fine,  the  issue  in  tail  brings  his  original  bill,  because  a  bill 
of  review  does  not  lie,  he  claiming  per  formam  doni. — Extract 
from  Lin.  Inn  MSS.,  a  Law  MS.  of  the  end  of  the  last  century. 

This  passage  seems  to  be  an  abridgment  of  a  case  in  Coxe's 
MSS.,  anonymous  and  of  unknown  date.  The  ensuing  is  a  copy 
of  it : — Tenant  in  tail  for  a  valuable  consideration  makes  a  con- 
veyance of  his  estate  in  fee  to  J.  S.,  who  then  supposed  he  had 
the  fee;  but,  after  understanding  that  the  lands  were  entailed,  J.  S. 
exhibited  a  bill  against  the  vendor  to  perfect  his  purchase :  and 
upon  the  proceedings  it  appeared  that  the  vendor  was  but  tenant 
in  tail,  and  the  Court  decreed  he  should  make  a  good  assurance 
to  the  plaintiff  by  levying  a  fine,  &c,,  and  that  the  plaintiff  should 
enjoy  without  any  disturbance  by  the  defendant  or  any  claiming 
under  him.  Upon  this  decree  the  defendant  was  taken  upon 
process  of  contempt  and  committed  to  the  Fleet,  and  the  defend- 
ant died  there,  a  commission  of  sequestration  being  at  that  time 
issued  against  him ;  and  now  his  issue  in  tail  being  served  with 
an  injunction  by  virtue  of  the  said  decree  brings  his  original  bill, 
because,  as  said,  a  bill  of  review  did  not  Ue,  for  that  he  claimed 
per  formam  doni,  and  not  under  his  father. 

The  foregomg  case,  in  Coxe's  MSS.,  anonymous  and  incerti 
temporis,  seems  to  be  the  case  cited  in  Fax  y.  Crane,  2  Yem. 
306,  and  in  Powell  v.  Powell,  Free,  in  Ch.  278.  In  Fox  v.  Crane 
it  is  said  the  case  of  JFeale  v.  Lower  was  cited,  where  tenant  in 
tail  had  sold  at  a  full  value  and  received  the  consideration-money, 
and  had  covenanted  to  levy  a  fine,  and  was  decreed  to  do  it ;  yet 
dying,  (though  in  prison  in  contempt  for  not  performing  the 
decree,)  the  issue  in  tail  could  not  be  bound  by  it.  In  Powell  v. 
Powell  it  is  said,  in  this  case  was  cited  a  case  where  tenant  in  tail 
contracted  for  sale  of  his  lands  and  received  part  of  the  consi- 
deration-money ;  and  upon  his  not  making  good  the  sale  by  fine 
or  common  recovery,  a  bill  was  brought  in  equity  to  compel  him 
thereto ;  and  a  decree  pronounced  accordingly.  He  notwithstand- 
ing stood  out  all  process  against  him  to  a  contempt,  and  then  died 
before  the  sale  was  perfected ;  and  after  hb  death  a  bill  was 
brought  against  his  issue  in  tail  to  revive  the  decree  against  him, 
but  was  dismissed.  For  though  the  tenant  in  tail  had  power  by 
the  fine  or  recovery  to  have  barred  his  issue,  yet  since  he  did  not 
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make  use  of  that  power  his  issue  could  not  be  bound  by  any  other         1846. 
act  of  his.  ^ ' 


h  ungate  v. 
"""^"^  Gascoigne. 

jJtnotiytnouM* 

Purchaser  from  tenant  in  tail  has  the  deeds  and  a  decree  for     ineerti  Tem- 
specific  performance,  but  tenant  in  tail  dead  without  recovery.        pons, 
suffered.     Remainderman 'must  bring  his  original  bill ;  he  claims  Purchaser  from 
per  formam  doni,  and  not  under  the  tenant  in  tail.     Vide  Savile's  tenant  in  taU 
Case.— Law  MS.  kst  century.  ^  Td^ 

Sayile's  case  is  doubtless  that  mentioned  by  Lord  Hardwicke,  for  specific  per- 
in  Hinton  v.  Hinton,  2  Ves.  634.     "  The  case  of  Mr.  Savile,  of  J^n?«.  ^^ 
Medley,  who,  when  tenant  in  tail,  chose  rather  to  Uve  in  gaol  and  dead  without 
be  served  in  plate  there,  than  perform  his  agreement."     See  also  recovery  suf- 
1  Ves.  Sen.  224.  ^^"^• 

Consider  Lord  Redesdale's  Treatise,  page  72,  3rd  edition. 

The  student  will  find  a  statement  of  the  existing  law  with 
reference  to  agreements  for  sale  by  tenants  in  tail — Sir  £. 
Sugden's  Vendors,  vol.  i.  page  326,  1 0th  edit. 


A  bill  of  review  upon  a  new  matter,  not  in  issue  in  the  cause  Question 

before,  may  be  aUowed.— Extract  from  Lin.  Inn  MSS.,  Law  MS.  J^rtvtew'uSii 

of  end  of  last  century.  a  new  matter, 

The  writer  has  recently  discovered  that  the  foreeoins  extract  is  5?*  *°  ^^^  ^^ 
-  ,.  .  ,     .,  the  cause  be- 

the  commencement  of  a  case  or  dictum,  anonymous  and  without  fore,  may  bo 

date,  in  Coxe's  MS.  Chancery  Cases,  vol.  iii.  page  12.     The  avowed. 

ensuing  is  a  copy  of  the  entire  case  or  dictum : — "  A  bill  of  review 

"  upon  a  new  matter  not  in  issue  in  the  cause  before  may  be 

''  aUowed,  but  upon  new  proof  of  the  same  matter,  for  else  to  what 

"purpose  is  thjit  rule  that  no  witnesses  can  be  examined  after 

"publication,  if  a  man  only  have  the  benefit  even  of  those 

''witnesses  upon  a  bill  of  review?" 

Never  did  any  case  or  dictum  afford  more  scope  for  conjectural 
emendation.    The  temptation  must  however  be  resisted. 

The  only  passage  in  Lord  Nottingham's  Equity  Practice,  which 
at  all  relates  to  the  question,  is  the  ensuing :  "  If  the  fact  were 
alleged  but  not  proved,  as  a  conveyance  by  lease  and  release, 
there  a  discovery  of  new  proof  may  help  it  in  a  review,  as  in  - 
Colt's  case ;  but  if  the  fact  were  known  but  not  alleged,  as  a 
tender  and  refusal,  &c.,  there  no  pretence  of  new  proof  can  iutro* 
duce  it  by  way  of  review,  as  in  Sir  Thomas  Chamber's  case." 

Lord  Bedesdale  (Treatise  on  Pleadmg,  pages  67  and  68,  3rd 
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edition)  says,  it  has  been  questioned  whether  the  discovery  of  i 
matter,  not  in  issue  in  the  cause,  in  which  a  decree  had  h&ai  made, 
could  be  the  ground  of  a  bill  of  review,  and  whether  the  new 
matter,  on  which  bills  of  review  had  been  founded,  had  not  always 
been  new  matter  to  be  used  as  evidence  to  prove  matter  in  issue 
in  some  manner  in  the  original  bill.  A  case,  indeed,  could  rarely 
happen,  in  which  new  matter  discovered,  would  not  be,  in  some 
degree,  evidence  of  matter  in  issue  in  the  original  cause,  if  the 
pleadings  were  properly  framed.  But  if  a  case  were  to  arise,  in 
which  the  new  matter  discovered  could  not  be  evidence  of  any 
matter  in  issue  in  the  original  cause,  and  yet  clearly  demonstrated 
error  in  the  decree,  it  should  seem  that  it  might  be  used  as 
ground  for  a  bill  of  review,  if  relief  could  not  otherwise  be 
obtained.  It  was  scarcely  possible,  however,  that  such  a  case 
should  arise,  which  might  not  be  deemed  in  some  degree  a  case  of 
fraud,  and  the  decree  impeachable  on  that  grbund. 

In  Young  v.  Keighley,  16  Ves.  334,  Lord  Eldon  said,  that  as 
far  as  he  could  ascertain  what  the  Court  permitted  with  regard  to 
bills  of  review  upon  facts  newly  discovered,  the  decisions  appeared 
to  have  been  upon  new  evidence,  which  if  produced  in  time 
would  have  supported  the  original  cause,  and  were  not  applicable 
where  the  original  cause  did  not  admit  the  introduction  of  the 
evidence  as  not  being  put  in  issue  originally. 

But,  in  Partridge  v.  Usbome,  5  Buss.  231,  Lord  Lyndhurst 
said,  that  as  to  the  question  whether,  the  matter  brought  forward 
by  the  petition  not  having  been  put  in  issue  in  the  original  cauae, 
it  was  now  competent  for  the  petitioner  to  ask  for  the  benefit  of 
it  by  means  of  a  supplemental  bill  in  the  nature  of  a  bill  of 
review,  he  was  satisfied  by  the  discussion  which  had  taken  place, 
that  in  a  suit  of  that  description  a  party  might  apply  for  such 
relief  as  that  petition  prayed. 


Chief  causes  of 
demurrer  and 
plea  to  bill  of 
review.    MS. 
early  part  of 
last  ceatnry. 


The  chief  causes  of  demurrer  and  plea  to  a  bill  of  review  are« 
that  the  plaintiff  has  not  obtained  any  leave  or  license  of  the 
Court  to  exhibit  his  bill  of  review — that  the  plaintiff  has  not 
entered  into  a  recognizance  with  sureties  before  a  Master  of  the 
Court  for  satisfaction  of  the  defendant's  costs  and  damages,  in 
case  the  bill  of  review  should  be  dismissed,  nor  given  notice  to 
the  defendant  of  his  so  doing — that  the  plaintiff  has  not  per« 
formed  the  decree,  or  yielded  any  obedience  thereto,  either  by 
paying  in  the  money,  bringing  in  the  deeds,  &c. — that  there  is 
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no  orror  in  law  set  forth  in  the  hill  of  review  to  be  sppeering  in         1B46. 
the  body  of  the  decree  in  any  way  soffident  to  induce  the  Conrt  hungatb  v. 
to  revene  the  decree — that  the  new  matter  alleged  is  not  such'GAscoioNB. 
new  matter  whereof  the  plaintiff  could  not  by  any  possibility  have 
had  notice  thereof  at  the  time  of  making  the  decree,  as  by  the 
rules  of  the  Conrt  is  in  that  case  provided,  &c. — MS.  early  part 
of  last  century. 

The  student  will  find  these  and  other  causes  of  demurrer  stated 
in  the  joint  and  several  plea  and  demurrer  of  J.  C.  and  C.  C, 
defendants  to  the  bill  of  review  of  J.  H.,  complainant.  Bohun's 
Cursus  Cancellariaey  page  396,  edit,  of  1723. 

The  practice  of  demurring  or  pleading  for  some  of  these  causes  The  practice  of 
was  discontinued  early  in  the  last  century,  as  cases  in  this  and  ^|^^^|j^' 

the  succeeding  numbers  of  the  present  work  will  show.  many  of  these 

causes  was 
__^______^  discontmued 

early  in  the 
last  century. 
Upon  a  motion  to  dismiss  a  bill  of  review  because  it  was  xoWmerv. 
brought  without  leave  of  the  Court,  being  grounded  upon  new  HarrU. 
matter  discovered  since  the  decree,  it  was  certified  by  the  Regis-  «  V?f^  ^ms 
trar  to  the  Court  that  the  bringing  a  bill  of  review,  where  it  was  Melmoth  MSs! 

for  new  matter  discovered  since  the  decree,  without  leave  of  ^     .    ^      .  ' 
•  1  •«  <■•  •  i**niiji   Motion  to  dis> 

the  Court,  was   irregular,    notwithstanding    the    plaintiff   had  mus  bill  of  re- 
deposited  50/. — Lorimer  v.  Harris,  L.  C.  June,  1725.  yiew,  because 

This  case  of  Lorimer  v.  Harris  is  plainly  the  case  reported  ^^iJh^ut  kave 
anonymously,  2  P.  Will.  283.     It  is  there  added,  that  the  plain-  of  the  Court, 
tiff  having  deposited  the  50/.  and  annexed  an  affidavit  to  the  bill,  ^^^^^^^ 
that  the  deed  on  which  the  bill  of  review  was  founded  did  first  ter  discovered 
come  to  the  plaintiff's  knowledge  after  the  pronouncing  the  de-  "°^  *^® 
cree,  the  Court  allowed  the  bill  of  review  upon  the  plaintiff's  pay- 
ing the  costs  of  the  defendant's  motion,  which  was  to  dismiss  the 
bill,  for  that  it  was  filed  without  the  leave  of  the  Court. 

See  the  succeeding  case  of  Brelland  v.  Lord  Oxford. 

According  to  the  existing  practice,  the  defendant  should  in 
such  a  case  move  to  take  the  bill  off  the  file  for  irr^ularity. 
See  Hodson  v.  Ball,  11  Sim.  456;  8.  C.  1  PhiU.  177;  and 
Dams  V.  Bluck,  6  Bear.  393.  See  also  Toulmin  v.  Coupland,  4 
Hare,  41. 
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Gascoigne. 

Brelland  v. 

Lord  Oxford. 

Lord 

Macclesfield. 

11th  March, 

1718—19. 

Melmoth  MSS. 

> , f 


Plaintiff  exhibited  a  bill  of  review  upon  new  matter  discovered 
after  the  accounts  taken ;  defendant  demurred^ — 1st.  Because  the 
plaintiff  had  no  leave  of  the  Court.  2nd.  Because  he  had  not 
performed  the  decree  before  he  brought  his  bill,  by  pajing  the 
money  reported  due  from  him,  which  was  upwards  of  7000/. 
3rd.  He  had  not  made  a  proper  affidavit  as  to  the  discovery  of 
the  new  matter  (a). 

As  to  the  first  two  causes  of  demurrer,  it  was  said  to  be  deter- 
mined in  the  case  of  the  Bishop  of  Durham  and  Sir  Harry  Ltd- 
dall,  [2  Bro.  P.  C.  63 ;  8.  C.  ante,  page  436,]  that  no  bill  of 
review  ought  to  be  brought  without  leave  of  the  Court ;  and  that 


Demurrer  to 
bill  of  review 
upon  new  mat- 
ter discovered 

allowed,  the  new  matter  not  being  so  particularly  charged  in  the  bill, 
as  to  the  time  and  manner  of  its  discovery,  as  it  ought  to  have  been. 
Court  dispenses  with  the  plaintiff's  performing  the  decree,  he  con- 
senting to  convey  an  estate  to  the  two  senior  Six  Clerks,  as  a  security 
for  w^t  should  be  found  due  on  the  accounts. 


Common  prac- 
tice at  the  end 
of  the  17th, 
and  the  begin- 
ning of  the  18th 
centuries,  to 
file  bills  of  re- 
view upon  new 
matter,  vdthout 
obtaining  the 
previous  leave 
of  the  Court ; 
annexing  how- 
ever to  the  biU 
an  affidavit 
verifying  the 
circumstances 
stated  in  the 
bill,  respecting 
the  discovery 
of  such  new 
matter. 


(a)  It  will  be  seen  that  the 
plaintiff's  counsel,  although  he 
notices  the  first  two  objections, 
that  the  plaintiff  had  no  leave  of 
the  Court,  and  that  he  had  not 
performed  the  decree,  yet  does 
not  notice  the  third  objection, 
that  the  plaintiff  had  not  made  a 
proper  afiSdavit.  A  few  words 
will  however  sufifice  to  show  that 
this  last  objection  was  in  sub- 
stance the  ground  upon  which 
the  demurrer  was  allowed.  At 
the  end  of  the  seventeenth  and 
the  beginning  of  the  eighteenth 
centuries  it  was  a  common  prac- 
tice to  file  bills  of  review  without 
obtaining  the  previous  leave  of 
the  Court,  annexing  however  to 
the  bill  an  afiBdavit  verifying  the 
circumstances  stated  in  the  bill 
respecting  the  discovery  of  such 
new  matter.  Gilbert  says.  For. 
Rom.  187,  If  any  new  deed  is 
found  out,  or  a  new  discovery 
made,  since  the  hearing,  which  the 
party  had  not  knowledge  of  at  the 
hearing,  and  hath  since  then  come 
to  the  knowledge  of  it,  he*  must 
annex  an  afiSdavit  of  that  matter. 


and  pray  an  answer  of  the  adverse 
party,  and  he  must,  upon  filing 
his  bill  of  review,  serve  the  party 
with  a  subpoena  ad  revidendum 
[the  book  has  "rewendum," 
which  is  an  error,  notwithstand- 
ing the  foot  note  in  which  those 
words  are  translated  "to  revive"]. 
The  absence,  or  insufi&ciency,  of 
this  afiidavit  was  at  one  time  a 
common  ground  of  demurrer. 
See  a  subsequent  part  of  the  pre- 
sent work.  See  also  Ludhw  v. 
Macartney,  2  Bro.  P.  0.  67.  In 
the  present  case  the  demurrer  was 
allowed,  the  new  matter  not  being 
so  particularly  charged  in  the  bill, 
as  to  the  time  and  manner  of  its 
discovery,  as  it  ought  to  have 
been;  and  leave  was  given  to 
amend  the  bilL  The  objection 
that  the  plaintiff  had  not  made  a 
proper  affidavit,  as  to  the  disco- 
very of  the  new  matter,  is  plainly 
in  substance  the  same  as  the  ob- 
jection that  the  new  matter  was 
not  so  particularly  charged  in  the 
bill,  as  to  the  time  and  manner  of 
its  discovery,  as  it  ought  to  have 
been. 
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this  Court  neyer  grants  leaye  for  a  bill  of  review  unless  the  party         1846. 
first  performs  the  decree,  provided  such  performance  docs  not  hunoatbv 
extinguish  the  things  in  demand.  Gasooionb. 

To  this  it  was  said  by  the  plaintiff's  counsel,  that  as  to  the  BreUand  v. 
objection  that  the  pLiintiff  had  no  leave  of  the  Court  for  bringing  ^  ^^^1^ 
this  bill,  it  was  too  late  to  object  that  now ;  the  defendant  might  ^^^  objection 
have  applied  to  the  Court  before  he  had  demurred  for  an  order  to  that  the  plain- 
stay  proceedings  on  this  bill,  but  could  not  take  advantage  of  it  ^£  ^|,^  Cou^^^ 
on  a  demurrer.     [Lord  Macclesfield,  it  may  be  conjectured,  took  for  bringing  the 
the  same  view  of  this  objection  as  the  plaintiff's  counsel.  See  the  ^^'to  oWccT* 
preceding  case  oi  Larimer  v.  Harris J\    As  to  the  not  performing  that.    The  de- 
of  the  decree,  it  was  said  that  the  plaintiff  had  formerly  submitted  |^^*  ^^L 
to  an  order  for  appointing  a  receiver  of  the  rents  of  500/.  a-year  of  the  Court  be- 
ihe  plaintiff's  estate,  towards  satisfaction  of  the  defendant's  debt,  ^^^  ^«J^ 
and  the  receiver  was  actually  in  possession,  which  in  effect  was  a  an  order  to 
performance  of  the  decree.  ft*y  proceed- 

But  notwithstanding  the  Court  [Lord  Macclesfield]  allowed  "^^' 
the  demurrer,  the  new  matter  not  being  so  particularly  charged 
in  the  bill,  as  to  the  time  and  manner  of  its  discovery,  as  it 
ought  to  have  been ;  but  the  Court  gave  the  plaintiff  leave  to 
amend  his  bill  and  affidavit  {a).  And  as  to  the  payment  of  what 
was  reported  due  to  defendant,  the  plaintiff  consenting  to  convey 
500/.  a-year  to  the  two  senior  Six  Clerks,  as  a  security  for  what 
should  be  found  due  on  the  accounts,  the  Court  dispensed  with 
the  plaintiff's  performing  the  decree. 


Since  appeals  to  the  Lords'  House  are  used,  bills  of  review.  Since  appeals 

to  the  Lords' 

(a)  Although  the  questions,  as  of  new  matter  discovered,  it  seems  Honse  are  used, 

to  the  sufficient  particularity  of  necessary  to  state  in  the  bill  the  ^*^  °^  review, 

the  new  matter,  and  as  to  the  leave  obtained  to  file  it,  and  the  ^j^f  £„  \^^ 

time  and  manner  of  its  discovery,  fact  of  the  discovery ;  and  that  it  appearing  in 

are  discussed  upon  the  applica-  has  been  doubted  whether  after  **^®  ^®^y  °^  *^* 

tion  for  leave  to  file  the  bill  of  leave  given  to  file  the  bill  that  gone  out  except 

review  and  the  affidavits  in  sup-  fact  is  traversable;  but  this  doubt  in  plain  cases. 

port  of  that  application,  yet  cases  may  be  questioned  if  the  defend- 

may  possibly  even  now  arise,  in  ant  to  the  bill  of  review  can  offer 

which  it  may  be  requisite  to  con-  evidence  that  the  matter  alleged 

aider  whether  the  new  matter  is  in  the  bill  of  review,  was  within 

so    particularly  charged   in   the  the  knowledge  of  the  party,  who 

bill,  as  to  the  time  and  manner  of  might  have  taken  the  benefit  of 

its  discovery,  as  it  ouf(ht  to  have  it  in  the  original  cause.    See  the 

been.  Lord  Redesdale  says,  Trea-  case    of  Stephens    v.   Hanbury, 

Use,  page  70, 3rd  edit,  that  if  a  de-  printed  in  a  subsequent  part  of 

cree  is  impeached  on  the  ground  the  present  number. 
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HUKOATB  9, 

Oascoignb. 


grounded  upon  error  in  law  appearing  in  the  body  of  the  deoree, 
are  gone  out  except  in  plain  cases,  as  intestate's  personal  estate 
decreed  to  the  brother  instead  of  the  father,  and  the  like. — ^Law 
MS.  banning  of  last  century. 

Notwithstanding  what  is  here  stated,  bilb  of  review  upon  esses 
by  no  means  plain,  or  belonging  to  the  class  of  which  an  example 
is  giren  above,  oontinoed  to  be  bron^t  dnring  great  part  of  the 
last  century.  Indeed  there  is  a  bill  of  review  as  late  as  the  year 
1793,  the  well  known  case  of  Lytton  v.  Lytttm,  4  Bro.  C.  C.  441, 
in  which  Lord  Loughborough  reversed  a  decree  of  Lord  North- 
ington,  which  declared  that  a  devise,  being  after  a  general  faflnre  of 
issue  male,  was  too  remote  and  void,  and  that  the  heir-at-law  took. 
Lord  Eldon  was  then  Attorney-General,  and  was  the  leading  ooonsel 
for  the  plaintiff.     See  a  subsequent  part  of  the  present  work  (a). 

In  Perry  v.  Phelips,  17  Ves.  178.  Lord  Eldon  said  there  was 
a  great  distinction  between  error  in  the  decree,  and  error  apparent. 
The  latter  description  did  not  apply  to  a  merely  erroneous  judg- 
ment, and  that  was  a  point  of  essential  importance,  as  if  he  was 
to  hear  that  cause  upon  the  ground  that  the  judgment  was  wron^ 
though  there  was  no  error  apparent,  the  consequence  was  that  in 
every  instance  a  bill  of  review  might  be  filed,  and  the  question 
whether  the  cause  was  well  decided  would  be  argued  in  that 
shape,  not  whether  the  decree  was  right,  or  wrong,  on  the  Aoe  of 
it.  The  cases  of  error  apparent  found  in  the  books  were  of  that 
sort ;  an  infant  not  having  a  day  to  show  cause,  &c.,  not  merety 
an  erroneous  judgment. 

In  Haig  v.  Hamany  8  01.  &  Fb.  370,  Lord  Cottenham  said, 
that  if  the  bill  there  were  to  be  considered  as  a  bill  of  review,  it 


(a)  Rolle  (Abridgment,  p.  382) 
has  preserved  the  note  of  a  case 
of  Rnsswell  and  Everye,  which 
came  before  Lord  Bacon  soon 
after  he  received  the  Great  Seal, 
and  in  which  a  decree  was  re- 
versed upon  a  bill  of  review 
brought  upon  matter  apparent 
in  the  decree — Error  of  law. — Si 
en  le  Qiancerie  un  decree  soit  en- 
contre  un  statute,  come  (come  le 
case  fnit)  encontre  le  Statute  de 
VoluDts,  per  que  le  common  ley 
est  affinne,  que  Ion  terre  est 
tenus  in  cafHte  un  3  parte  sena 
suffer  a  discead  al  son  heir,  et  le 


pier  devise  tout  pur  payment  de 
detts,  que  est  void  pur  un  3  parte, 
et  le  Chancerie  confirme  ceo  pur 
cest  3  parte  per  un  decree  et  eest 
matter  appiert  deins  le  decree, 
cest  decree  poet  estre  rtoamin  et 
revers  pur  ceo  que  ceo  est  encontre 
le  statut,  et  issint  le  Chancerie  ene 
en  ley. — Trin.  15  Jac.  en  Chanced 
laria  enter  Ruswell  et  Everye, 
adjudge  sur  un  demurrer  per 
Bacon  le  Seigneur  Keeper,  et  pius 
Mich.  16  Jac.  le  decree  reren 
accordant  par  I'adrise  de  Justice 
Dodderidge  et  Justice  Hnttxio, 
Assistants  al  Court. 
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could  only  be  8opported«  if  there  were  error  in  law  appearing  upon         1846. 
the  face  of  the  decree  sought  to  be  reviewed,  and  that  the  error   hunoat*» 
for  that  purpose  must  be  of  the  character  described  by  Lord   Gascoionx.' 
Eldon  in  the  passage  just  cited.    The  mere  propriety  of  a  former 
judgment  could  not  be  questicmed  in  the  form  of  a  bill  of  review. — 
The  conclusion  of  Lord  Cottenbam's  judgment  should  not  escape 
the  student's  notice.     His  Lordship  said  he  had  been  induced  to 
enter  fully  into  an  examination  of  the  proceedings  in  that  case, 
not  from  any  difficulty  in  the  order  to  be  made,  but  because  many 
of  the  proceedings,  particularly  that  which  had  been  called  a  bill 
of  review,  showed  that  there  had  been  a  want  of  that  precision  in 
the  pleadings,  and  of  that  accurate  view  of  the  principles  and 
practice  of  courts  of  equity,  which  is  essential  to  the  proper 
administration  of  justice. 

Lord  Redesdale,  Treatise,  page  66,  3rd  edit,  afler  stating  that 
a  bill  of  review  may  be  brought  upon  error  of  law  appearing  in 
the  body  of  the  decree,  and  that  in  that  case  the  decree  can  only 
be  reversed  upon  the  ground  of  the  apparoit  error,  adds,  "As  if 
an  absolute  decree  be  made  against  a  person,  who  upon  the  face 
of  it  appears  to  have  been  at  the  time  an  infant,"  and  he  refers  to 
the  Pract.  Register,  page  196.  The  Pract.  Register  was  first 
published  in  1714 — the  illustration  there  given  of  what  is  error 
i^parent  in  a  decree  as  the  ground  of  a  bill  of  review  was  plainly 
borrowed  from  an  earlier  work — ^the  Prax.  Aim.  Cur.  Can.  In 
vol.  i.  page  45,  first  edit.  1694,  of  that  work,  under  the  head  of 
BiU  of  Review,  there  is  this  passage : — If  a  decree  be  made  against 
an  infant,  not  allowing  him  to  show  cause  afler  he  comes  of  age,  it 
is  error. 

Not  irrelevant  to  this  subject  is  the  Greneral  Order  of  the  l/th 
March,  1843,  by  which  it  is  ordered  that,  for  the  purpose  of 
diminishing  expense  in  the  enrolment  of  decrees  and  orders,  no 
part  of  the  statements  or  all^ations  contained  in  any  bill,  answer, 
petition,  affidavit,  or  report,  shall  be  recited  or  stated  in  any  such 
enrolment,  but  that  it  shall  be  sufficient  to  state  in  such  enrol- 
ment the  filing  of  the  bill,  or  petition,  or  service  of  the  notice 
of  motion,  with  the  names  of  the  parties  thereto,  together  with 
the  prayer  of  the  bill,  or  petition,  or  notice  of  motion,  the  filing 
of  the  several  answers  and  other  pleadings  or  proceedings  and  re- 
ports, whether  confirmed  or  not,  and  the  short  purport  or  effect  of 
any  decree  or  order  made,  had,  put  in,  or  taken  before  the  date  of 
the  decree  or  order  enrolled,  and  leading  thereto. — Beav.  Ord.  233. 

Considering  the  language  of  Lord  Eldon  and  of  Lord  Cotten- 
ham  in  the  foregoing  cases,  and  the  effect  of  this  General  Order, 
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*  ^  ' 

h  ungate  v. 
Gascoionb. 

Qnestion 
whether  bills  of 
review  upon 
errors  of  law 
apparent  in  de- 
crees, such  as 
were  anciently 
exhibited,  now 
form  part  of 
the  living  sys- 
tem of  the 
Court. 

Doe  V.  Gat- 
coigne, 

York  Spring 

Assizes,  1831. 

Before 

Mr.  Justice 

Littledale. 

^^ . ' 

Affidavit  of  a 
member  of  the 
family  sent  to 
the  Heralds' 
College  for  the 
purpose  of 
making  out  a 
pedigree. 

Copy  of  such 
affidavit  entered 
in  the  books  of 
the  College  was 
read  in  evi- 
dence, it  ap- 
pearing that 
due  search  had 
been  made  for 
the  original  but 
without  success. 

Pedigree 
compiled  by  the 
Heralds'  Col- 
lege from  in- 
formation af- 
forded by  such 
affidavit  re- 
jected. 


it  is  a  question  whether  bills  of  review  upon  errors  of  law  appa- 
rent in  decrees^  such  as  were  anciently  exhibited,  now  form  part 
of  the  living  system  of  the  Court. 

See  the  case  of  Trueloek  v.  Rohy^  before  the  Lord  Chancellor, 
November,  1847,  reported  in  a  subsequent  part  of  this  publi- 
cation, (a) 

Pending  the  proceedings  in  the  present  cause  in  Chancery, 
ejectment  was  brought  by  the  plaintiff  against  the  defendants  for 
the  recovery  of  the  estates  in  question.  This  ejectment  was  tried 
at  York  Spring  Assizes,  1831,  before  Mr.  Justice  Littledale.  It 
appears  from  the  briefs  used  upon  that  occasion,  and  from  the 
short-hand  writer's  notes,  that  the  defendants  offered  in  evidence 
a  book  and  pedigree  belonging  to  the  Heralds'  College.  The 
book  contained  a  copy  of  an  affidavit  of  Ann  Brack,  (she  was  Ann 
Hungate,  daughter  of  William  Hungate  and  Ann  Oliver,  see 
before^  page  406,)  stating  the  members  of  her  family.  The 
pedigree  was  compiled  from  information  afforded  by  the  affidavit. 
The  officer  from  the  Heralds'  College,  who  produced  the  book 
and  pedigree,  swore  that  affidavits  sent  to  the  Heralds'  Coll^ 
for  the  purpose,  of  making  out  pedigrees  were  sometimes  kept  and 
sometimes  returned  to  the  parties.  The  defendants  proved  that 
Ann  Brack  was  a  member  of  the  plaintiff's  family.  They  also 
proved  that  due  search  had  been  made  for  the  original  affidavit  of 
Ann  Brack,  but  without  success. 

Mr.  Justice  Littledale  held,  that  the  copy  of  the  affidavit  of 
Ann  Brack  sent  to  the  Heralds'  College  for  the  purpose  of 
making  out  the  family  pedigree,  and  entered  in  the  book  of  the 
College,  might  be  read  in  evidence,  it  appearing  that  due  search 
had  been  made  for  the  original  affidavit  bat  without  success. 
The  pedigree  compiled  by  the  Heralds'  College  from  the  inform- 
ation afforded  by  such  affidavit  must,  however,  be  rejected. 

See  also  a  statement  of  this  decision  of  Mr.  Justice  Littledale 
3  Starkie  on  Evidence,  843. 


(a)  As  in  the  foregoing  pages 
reference  has  been  often  made  to 
the  Orders  of  the  Commonwealth 
Commissioners  of  1649,  it  should 
be  mentioned  that  there  is  a  part 
of  Cromwell's  Ordinance  of  the 
22nd  August,  1654,  (it  will  be 
remembered  that  the  Lord  Com- 


missioners Whitelocke,  Wid- 
dringtoQ,  and  Lisle,  refused  to 
obey  it,)  which  might  have  been 
used  in  elucidating  the  details  of 
practice,  which  have  there  been 
the  subject  of  consideration,  but 
that  would  upon  the  present  occa^ 
sion  have  led  the  writer  too  far. 


MISCELLANEOUS  CASES  AND  DICTA,     m«c„x*. 

**"■>         NBOus  Casks 

ANCIENT  AND  MODERN.  Zl^::;^ 

..^^.^  MODBRN. 

IN  THB  HOUSE  OP  LOBOS.  In  the  Htmie 

RBBBOCA  HOO,  OTHBRWIBB  LASHLBY,  8P0USB  OP  THOMAS  LA8HLBT,      tT^^'T^' 
B8Q.,  OP   I/>NDON,    AND   THB   SAID   THOMAS    LASHLBY,    POR  HIS  frSmthe^^urt 
INTBRB8T,     APPELLANTS;     THOMAS     HOO,    OP    NEWLISTON,    IN        qf  Setiion. 
SCOTLAND,  ESQ.,  RESPONDENT.  yWy,  1804.*^ 


BooBR  Hog,  a  native  of  Scotland,  haying  settled  in  London  ^"i""  ?"t^ 
1  ,   -  strsct  yxmcift  by 

as  a  merchant,  mamed  there,  in  1737,  Miss  Rachael  Missing,  the  author  in 

the  year  1823 
firom  the  printed  cases  of  the  appellants  and  of  the  respondent.f 

A  native  of  Scotland,  settled  in  London  as  a  merchant,  intermarried  with 
a  native  of  England.  There  was  a  maniage  contract.  At  the  dissolution  of  the 
marriage,  by  the  death  oi  the  wife,  the  domicile  of  the  husband  was  in  Scotland. 
Held  by  the  House  of  Lords,  reversing  the  decision  of  the  Court  of  Session-— 
the  marriage  contract  not  being  so  conceived  as  to  bar  a  daim  to  legal  pro- 
visions— that  the  pursuer,  a  daughter  of  the  marriage,  had  therefore  a  cUim  in 
the  right  of  the  wife,  her  mother,  to  a  share  of  the  moveable  estate  of  her 
ftther,  the  husband,  at  the  time  of  her  mother,  the  wife's  death.$ 


It  was  in  the  month  A  July,  1804,  that  judgment  was  given  by  the  House  of 
The  case  was  argued  in  the  sessions  of  1802  and  1808.  See  a  subsequent 


Lords. 

T  [The  notes  and  parts  of  notes  enclosed  between  crotchets,  are  additions 
BOW  made  to  the  author's  MS.  of  1828.1 

t  [The  ensuing  is  the  abridgment  of  this  ease,  printed  vol.  ill.  page  224,  of  Folio  Diction- 
the  Folio  Dictionary.]  [Folio  Dictionary.— The  Decisions  of  the  Gourt  of  fgj 
Session,  from  its  first  institution  to  the  present  time,  abiidced  and  digested 
onder  proper  heads,  in  form  of  a  Dictionary. — The  work  known  under  the 
title  of  the  *'  Folio  Dictionary,"  consists  of  three  different  dictionaries.  The 
Dictionary  of  Lord  Karnes.  (Henry  Home,)  2  vols.  Edinburgh,  Ist  edition,  1741. 
2nd  edition,  ITOl.  The  Dictionary  of  Lord  Woodhouselee,  (Alexander  Fraser 
TytleiN)  2  vols.  Bdinburgh,  1797,  which  is  a  Supplement  to  the  Dictionary  of 
Lord  Karnes ;  and  the  dictionary  of  Mr.  M'Qrugar,  1  vol.  Edinburgh,  1804, 
which  is  a  Supplement  to  the  Dictionary  of  Lord  Woodhouselee.l 

[Soger  Hog  navinff  his  domicile  in  S4K>tland,  died  possessed  of  large  personal 
property  in  England,  which  by  deed  of  settlement  he  conveyed  to  his  son 
Thomas.  Bebeoca,  one  of  his  daughters,  sued  her  brother  Thomas,  on  the 
ground  of  her  being  one  of  her  mother's  executors,  for  her  share  of  the  goods 
mlling  under  the  Jus  relictso  at  the  dissolution  of  the  marriage.  The  marriage 
between  the  pursuer's  father  and  mother  had  been  contracted  in  England, 
where  both  pi^es  then  had  their  domicile,  but  was  dissolved  b^  the  death  of 
the  wife  In  Scotland.  By  the  marriage  contract,  a  certain  provision  was  stipu- 
lated to  the  wife,  to  be  secured  on  lands  which  were  to  be  purchased  wltn  a 
part  of  her  fortune,  which  stipulation  was  accordingly  implemented.  The 
Lords  were  of  opinion,  that  both  parties  at  the  ilme  of  the  marriage  being 
domiciled  in  England,  where  the  rights  of  the  husband  and  wife  are  accurately 
defined,  the  marriage  contract  was  meant  to  fix  the  amount  of  the  wife's  claim 
on  the  personal  estate  of  her  husband,  and  there  could  be  no  other  view  to 
other  claims  not  thereby  provided  for ;  and  that  the  circumstance  of  the 
change  of  domicile  ought  not  to  make  any  alteration.  They  therefore  repelled 
the  pursuer's  claim.— June  16th,  1795,  Hog  contra  Hog,'] 

[The  digest  of  this  case  contained  in  the  Faculty  Oollection,  is  printed  in  a 
nbseqnent  page.  It  will  be  found  to  confirm  the  facts  as  stated  in  the  abstract, 
which,  having  been  made  a  quarter  of  a  century  ago,  might  be  thought  from 
the  little  experience  then  possessed  by  its  author,  to  need  some  evidence  of  its 
aoouracv.  The  student  may  find  it  useful  to  read  the  Faculty  Oollection 
Digest,  before  he  commences  the  perusal  of  the  author's  abstract.] 
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^ . ' 

Lashlxy  V, 
Hoo. 

1737.    Mar- 
riage of  Mr. 
and  Mrs.  Hog. 
The  husband  a 
uatiye  of  Scot- 
land, settled  as 
a  merchant  m 
London.    The 
wife  a  native  of 
England. 

Wife  has  a 
fortune  of 
3500/. 

Marriage 
contract  by 
which  husband 
covenants  that 
2500/..  part  of 
the  wife's  for- 
tune, shall  be 
laid  out  upon 
lands  in  Eng- 
land, upon 
certain  trusts. 


"Wife's  power 
of  appointment. 


of  Sbebbington  in  the  county  of  Southampton. — ^A  marriage 
contract  made  on  that  occasion^  to  which  Mr.  H(^  of  the 
first  part,  his  intended  wife  of  the  second,  and  William  Bick- 
man  and  Thomas  Missing  of  the  third,  were  parties,  after 
reciting  that  the  lady  possessed  a  personal  estate  of  3500^., 
contains  the  following  covenants: — *<The  said  Roger  Ho^  his 
heirs,  executors  or  administrators,  shall  and  will,  with  all  con- 
Tenient  speed,  after  the  intended  marriage  shall  be  solemnized, 
and  as  soon  as  a  purchase  can  and  reasonably  may  be  had, 
expend,  ky  out,  and  dispose  of  the  sum  of  2500/.,  part  of 
the  said  sum  of  3500/.,  or  any  farther  sum,  if  the  same  shall 
be  wanting,  as  will  purchase  some  good  estate  or  estates  of 
inheritance,  in  messuage,  lands,  tenements,  or  other  heredita- 
ments, in  fee  simple,  of  the  dear  yearly  value  of  100/.,  in  any 
county  within  that  part  of  Great  Britain  called  England;  and 
immediately  after  such  purchase  made,  shaU  convey,  settle,  and 
assure  the  same  unto  or  upon  the  said  William  Rickman  and 
Thomas  Missing,  for  the  use  and  behoof  of  the  said  Roger  Hog, 
for  and  during  the  term  of  his  natural  life ;  and  from  and  after 
the  determination  of  that  estate,  to  the  use  of  the  trustees,  to  be 
for  that  purpose  named,  and  their  heirs,  for  and  during  the  life 
of  the  said  Roger  Hog,  in  trust  to  preserve  the  contingent  uses 
thereof  from  being  destroyed,  and  not  that  they  shall  receive  the 
profits  thereof  to  their  own  use ;  and  from  and  after  the  decease 
of  the  said  Roger  Hog,  to  the  use  and  behoof  of  the  said  Rachael 
Mbsing,  his  intended  wife,  for  and  during  the  course  of  her 
natural  life ;  and  from  and  after  the  several  deceases  of  the  said 
Roger  Hog  and  Rachael  Missing,  his  intended  wife,  then  to  the 
use  and  behoof  of  such  child  or  children  of  the  body  of  the  said 
Rachael  Missmg  by  the  said  Roger  Hog  lawfully  to  be  begotten, 
and  for  such  uses,  intents,  and  purposes  only,  and  for  such 
estate  or  estates,  either  in  fee  simple,  fee  tail,  general  life,  Ihres 
for  years,  or  other  estate  whatsoever,  either  absolute  or  con- 
ditional, and  charged  with  such  yearly,  or  other  sum  or  sums 
of  money,  annuities,  'and  rents  charge,  as  the  said  Radiad 
Missing,  the  intended  wife  of  the  said  Roger  Hog,  during  her 
coverture  with  the  said  Roger  Hog,  and  notwithstanding  her 
coverture,  or  whether  she  be  sole  or  married,  by  any  deed  or 
deeds,  writing  or  writings,  under  her  hand  and  seal,  testified 
by  three  or  more  credible  witnesses,  or  by  her  last  will  and 
testament  in  writiog,  so  attested  as  aforesaid,  shaU  from  time  to 
time  direct,  limit,  nominate,  and  appoint;  and  in  defiuilt  of  such 
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direction^  limitation,  nondnation,  or  appointment,  then  to  the  use         ld04. 
and  behoof  of  all  and  every  of  the  children,  if  more  than  one,  of  lashlby  v 
the  body  of  the  wud  Rachael  Missing  by  the  said  Roger  Hog,  Hoo. 
her  intended  husband,  lawMly  to  be  begotten,  to  be  equally 
divided  between  them,  share  and  share  alike;  and  for  default 
of  such  issue,  to  the  use  and  behoof  of  the  heirs  and  assigns 
of  the  said  Rachael  Missing,  the  intended  wife  of  the  said 
Roger  Hog,  for  ever." 

By  the  same  deed  it  was  covenanted,  "  That  it  shall  and  may 
be  lawful  to  and  for  the  said  Rachael  Missing,  from  time  to  time, 
and  at  any  time  or  times  hereafter,  notwithstanding  her  coverture, 
by  any  such  deed  or  deeds,  writing  or  writings,  or  will,  as  afore- 
said, to  make  such  disposals,  appointments,  and  limitations  as 
aforesaid,  of  the  said  premises,  or  any  part  thereof." 

Lands  were  purchased  and  conveyed  in  pursuance  of  this  cove- 
nant, and  Mrs.  Hog  exercised  her  power  to  appoint  such  lands. 

In  1760,  Mrs.  Hog  died.    The  appellant  Rebecca,  and  the  1760.    Mn. 
respondent,  were  two  of  the  children  of  the  marriage.  AwL^t  Re- 

Previously  to  Mrs.  Hog's  death,  Roger  Hog  had  purchased  an  becca,  and  re- 
estete  in  Scotknd,  and  he  frequently  resided  there.  S^hc^cWlten 

The  appellants  contended,  that  at  the  period  of  Mrs.  Hog*s  of  the  mar- 
death,  Roger  Hog  was  domiciled  in  Scotland.  riage. 

The  respondent  on  the  other  hand  contended,  that  at  the  ^^^ "  ^ 
period  of  Mrs.  Hog's  death,  Roger  Hog  was  domiciled  in  domicile  at  the 
London.  Period  of  Un. 

Soon  after  the  marriage  of  the  appellants  Roger  Hog  advanced     ^^ 
Dr.  Lashley  (the  appellant  Thomas)  700/.  on  his  bond,  and  yUion  executed 
settled  a  sum  of  1300/.  on  Mrs.  Lashley  and  her  children.    This  by  Roger  Hog 
he  did  in  the  form  of  a  bond  of  provision,  declaring  this  sum,  |^„,  Lashley 
with  the  700/.  formerly  advanced,  to  be  ''in  full  contentation  and  and  her  cha. 
satisfaction  to  the  said  Rebecca  Hog,  my  daughter,  of  all  portion  i^g  dedui^o'ns 
natural,  legitim,  bairns'  part  of  gear,  or  other  claim  or  demand  that  the  same 
from  me,  or  from  my  heirs  and  executors,  in  and  through  my  Jj^,^^ 
decease,  or  through  the  death  of  Mrs.  Rachael  Missing  deceased, 
my  spouse,  excepting  goodwill  allenarly  (a)."    In   1779,  Mr. 
Hog  advanced  the  appellants  a  further  sum  of  300/. ;   and  in 
1785,  he  executed  a  bond  givmg  to  the  appellant  Rebecca  200/., 
which  with  300/.  advanced  by  him  in  October,  1779,  he  declared 
was  to  make  up  to  Mrs.  Lashley  an  additional  portion  of  500/. 
This  bond  also  excluded  Dr.  Lashley's  jus  mariti,  and  declared 

(a)  If'  Allenarl3r"*-only — ^merely — a  term  in  Scotch  conveyancing,] 

gg2 
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1789.  Roger 
Hog  died, 
having  pre- 
Tioasly  exe- 
cuted a  general 
disposition  of 
all  his  property 
in  favour  of 
respondent. 
The  appel- 
lants  refuse  to 
accept  the  vo. 
luntary  pro- 
visions. 

Action  before 
the  Court  of 
Session. 

Claim  of  le- 
gitim. 

Contention 
that  Mrs.  Lash- 
ley  was  by  the 
law  of  Scotland 
at  her  mother's 
death,  and  as 
one  of  her  next 
of  Idn,  entitled 
to  her  propor- 
tion of  one 
third  part  of 
the  goods  in 
communion  be- 
twixt her 
father  and 
mother. 

Mrs.  Lashley 
succeeds  in  her 
claim  of  le- 
gitim. 

Three  de- 
fences pleaded 
by  the  repond- 
ent  before  the 
Court  of  Ses- 
sion against 
Mrs.  Lashle/s 
claim  to  a  share 
of  the  goods  m 
communion  at 
theu*  mother's 


that  this  additional  provision  should  be  in  full  of  all  legitim,  or 
whatever  else  she  could  claim,  his  goodwill  only  excepted  (a). 

The  other  children  of  Mr.  Hog  received  from  him  certain 
provisions,  which  they  severally  accepted  of  in  full  satisfaction  of 
all  they  could  demand  by  and  through  hia  decease,  or  the 
decease  of  their  mother,  in  name  of  legitim  or  otherwise. 

Roger  Hog  died  on  the  19th  March,  1789,  having  previously 
executed  certain  deeds  of  settlement,  one  of  which  was  a  general 
disposition,  dated  5th  February,  \7S7,  in  favour  of  the  respond- 
ent, of  all  his  property,  burdened  with  the  payment  of  debts, 
legacies,  &c. 

The  appellant  Mrs.  Lashley,  and  her  husband,  upon  her 
father's  death,  refused  to  accept  the  voluntary  provisions  he  had 
settled  on  her ;  and  commenced  against  the  respondent  an  action 
before  the  Court  of  Session,  insisting,  first,  that  they  were 
entitled  to  one  half  of  the  whole  personal  estate  belonging  to 
Mrs.  Lashley's  father  at  his  decease  in  name  of  legitim ;  her 
brother  and  sisters  having  accepted  of  the  provisions  made  by 
their  father,  and  discharged  their  several  claims  of  legitim: 
secondly,  they  contended  that  she  was  by  the  law  of  Scotland  at 
her  mother's  death,  and  as  one  of  her  next  of  kin,  entitled  to  her 
proportion  of  one  third  part  of  the  goods  in  communion  betwixt 
her  father  and  mother. 

By  interlocutors  of  the  Court  of  Session,  affirmed  in  the  House 
of  Lords,  Mrs.  Lashley  succeeded  in  her  claim  of  legitim ;  and 
the  same  was  found  to  extend  to  her  father's  personal  property 
wherever  situated  (b). 

Against  Mrs.  Lashley's  claim  to  a  share  of  the  goods  in 
communion  at  their  mother's  decease,  the  respondent  before  the 
Court  of  Session  pleaded  three  defences : — 

Imo.  That  the  claim  was  excluded  by  the  conventional  pro- 
visions in  the  marriage  articles,  even  supposing  the  l^al  right  of 
Mrs.  Hog,  or  her  executors,  to  be  regulated  by  the  law  of  Scot- 
land. 

2do.  That  this  right,  however,  must  be  regulated  by  the  law 
of  England,  where  the  respondent  maintained  Mr.  Hog  was 
domiciled,  not  merely  at  the  time  of  his  marriage,  but  at  Mrs. 
Hog's  death  ;  and  that  by  the  law  of  England  there  is  no  oom- 


(a)  [Attention  to  the  details  of 
this  paragraph  as  to  sums  and 
dates  is  not  requisite.] 


(6)  [See  post,  the  cases  of  Ho^ 
V.  Hog,  and  Bruce  v.  Bmee.] 


ANCIENT  AND  MODERN.  453 

manion  of  goods,  nor  have  the  execatora  of  a  wife  predeceasing  a         1804. 
husband  any  right  to  a  share  of  his  moveable  property.  ^        *         ' 

3tio.  That  supposing  Mr.  Hog  to  have  been  domidled  in  Scot-  Hoo. 
land  at  Mrs.  Hog's  death,  yet  as  they  were  confessedly  domiciled 
in  England  when  the  matrimonial  contract  was  entered  into,  the 
rights  of  the  married  parties  most  be  r^;a]ated  by  the  law  of  that 
country. 

The  Lord  Ordinary  [Lord  Dreghom],  before  whom  the  cause  2nd  Joly, 
came,  having  ordered  memoriab  and  additional  memorials,  pro-  l^^*    ^'^^^ 
nounced  [2nd  July,  1793]  the  following  interlocutor :—"  The  o^^S^f^'^ 
Lord  Ordinary  having  considered  the  memorials  for  Mrs.  Lashley 
and  her  husband,  with  that  for  Thomas  Hog,  additional  memoriid 
for  Mrs.  Lashley  and  husband,  and  answers  thereto,  finds,  that  the 
contract  of  marriage  betwixt  the  late  M  r .  Hog  and  his  wife  is  not  so 
conceived  as  to  bar  either  in  England  or  Scotland  a  daim  to  legal 
provisions ;  finds,  that  Mr.  Hog  at  the  time  of  his  wife's  death  had  Mr.  Hog,  at 
two  domiciles,  one  in  London  and  another  in  Scotland,  and  that  the  ^^  ^^  ^  ^ 
last  was  the  principal;  finds,  that  by  the  law  of  England,  in  which  had  two  domU 
oountiy  Mr.  Hog  and  his  wife  married,  and  in  which  they  were  ^^>  <^^^  ^ 
both  domiciled  at  the  time,  a  communion  of  goods  does  not  take  uJoiha^ 
place  upon  marriage  in  that  country  as  it  does  in  this ;  and  that  a  Scotland,  and 
claim  is  not  competent  there,  as  it  is  here,  to  the  executors  of  the  prUidpaTdk)^! 
wife  for  a  certain  share  of  the  moveable  estate  belonging  to  the  cile. 
husband  at  the  time  of  her  death ;  finds,  that  the  transference  of  The  trans- 
Mr.  Hog's  principal  domicile  to  Scotland  did  not  operate  any  H^SfL^^pal 
alteration  of  the  right  of  him  and  his  wife,  as  married  persons,  domicae  to 
pre-established  by  the  law  of  the  country  in  which  they  had  con-  ^^J|^^ 
tracted ;  therefore,  finds,  the  pursuer  has  no  daim,  in  right  of  her  alteration  of 
mother,  to  any  share  of  the  moveable  estate  belonging  to  her  i^'*^^***!' 
fiither  at  the  time  of  lier  mother's  death,  and  so  far  assoilzies  (a)  wife,  as  married 
the  defender  from  the  action ;  and  decerns.'*  ^^^^^r^ilTh 

The  respondent  gave  in  a  representation  against  this  interlocutor,  the  law  of  the 
in  so  far  as  it  is  found,  primo,  that  the  marriage  contract  did  not  coimtry  in 
bar  a  claim  to  legal  provisions ;  and  secundo,  that  Mr.  Hog's  prin-  ^^trad^ 
dpal  domicile,  at  the  time  of  Mrs.  Hog's  death,  was  in  Scotland,   [maniage]. 

The  appellants  also  put  in  a  representation  against  that  part  of  Representa- 
the  interlocutor,  which  found  that  the  transference  of  Mr.  Hog's  ^t**^^^"^" 
prindpal  domicile  to  Scotland  did  not  operate  any  alteration  of  such  inter- 
the  rights  of  him  and  his  wife,  as  married  persons,  pre-established  ^®^*<>"'- 
by  the  law  of  the  country  in  which  they  had  contracted.    This  j^S^S^tti^ 

appellants 

(a)  ["Assoilzies."    See  a  subsequent  page  of  the  present  work.]       i^eriocutor. 
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1804^.         representatioii  was  also  declared  to  be  an  answer  to  Mr.  Hog's 
LAsaiiTr.   '  representation. 

Hoo.  Upon  advising  these  representations  the  Lord  Ordinary  pro- 

5th  March,  nounced  [5th  March,  1794]  the  following  interlocutor: — ^"'Hating 
Im^tor  of^the  ^^^i^^^^^^  ^®  representation  for  Mrs.  Laahlej,  and  her  husband. 
Lord  Ordinary  with  the  representation  for  Thomas  Hog,  Esq.,  and  answers  for  Mrs. 
npon  adTising  Laghley  and  husband,  in  which  she  refers  to  her  representation  as  sn 
sentationa.  answer  to  Mr.  Hog's ;  as  also  the  contract  of  marriage,  entered  into 
between  the  late  R<^er  Hog,  of  Newliston,  and  his  wife,  bj  which  she 
was  provided  only  to  an  annuity  oat  of  tenements,  to  be  pnrdkased 
with  a  part  of  her  own  fortune,  but  had  no  provision  made  to  her 
out  of  her  husband's  estate,  refuses  the  second  prayer  of  Mr. 
Claim  of  Mrs.  Hog's  representation ;  and  of  new  finds  that  the  claim  of  Mrs. 
Hog's  repre-  Hog's  representative  is  not  excluded  by  her  contract  of  marriage 
excluded  by  ^^  ^^  husband ;  and  of  new  finds  that  Mr.  Hog^  at  the  time  of 
her  contract  of  his  ^rife's  death,  had  two  domiciles,  one  in  London  and  another 
2^2^^^^^  in  Scotland,  and  that  the  last  was  the  principal;  and  therefoie 
When  parties  refuses  also  the  first  prayer  of  Mr.  Hog's  representation ;  but  finds, 
marry  in  one  that  when  parties  marry  in  one  country,  and  afterwards  remove  to 
towards  remove  <u^other,  in  which  the  Ic^  rights  of  married  persons  are  different, 
to  another,  in  the  change  of  domicile  ought  not  to  operate  any  change  on  any  of 
righte  ^nuu?^  ^^^  rights  pre-established  in  them,  in  the  countiy  in  which  thq^ 
ried  persons  are  married ;  and  that  all  these  rights  ought  to  be  preserved,  and  en* 
cSm*°rfdoL-  ^^"*^  ^y  ^^  ^^  ^^  ****  country  to  which  tl^  have  xemoved, 
die  oaght  not     unless  they  be  incompatible  with  the  moraliiy  or  religion  of  that 

to  operate  any  country:  on  that  ground  refuses  the  representation  for  Mrs. 
change  on  any  ^  o  r 

oftherightspre-  Lashley,  and  adheres  to  the  former  interlocutor,"  ftc. 
^liahed  in         Against  the  different  parts  of  this  interlocutor  both  parties 
them  m  the  ^  ?      j  *i.    ri     «i. 

country  in  which  petitioned  tne  U)urt. 

they  married ;  The  petition  for  the  appellants  prayed  the  Court  to  find,  primo^ 
rifl^ts  oMThTto  ^^^  ^^*  ^^S  ^^  ^  ^^^7  domicile  in  Scotland  at  the  time  of 
bepresenredand  his  wife's  death ;  and,  secundo,  that  Mrs.  Hog's  executors  (near- 

kw  ^e^wJS!  ^*  ^^  ^°)  ^*^  *  "8*^*  ^  *  ***^  ®^  ***®  8<»ds  in  oonunnnion  at 

try  to  which  they  the  dissolution  of  the  marriage,  and  that  Mrs.  Lashley  is  aititled 

hare  '""^^t  to  her  proportion  thereof  with  interest. 

incompatible  The  petition  for  the  respondent  prayed  the  Court  to  find, 
with  the  mo-  pnmo,  that  Mr.  Hog  had  his  sole,  or  at  least  hia  principsl, 
of  thatooun^.  domicile  in  England  at  the  time  of  his  wife's  death;  secundo, 
Petition  of  ap.  that  were  there  room  under  a  marriage  contract,  executed  in 
Swh^Jw?*^'"*  England,  for  any  claim  to  a  proportion  of  moveables  by  the  re- 
locator,  presentatives  of  the  wife,  such  claim  would  be  excluded  by  the 

Petition  of  res-    terms  of  the  contract  of  marriage, 
pondent  against 
such  inter- 
locutor. 
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The  Court  baTing  adviaed  tbese  petiticmB  with  answers,  pro-         ^804. 

noaneed  the  foUowing  interlocutor :— "  The  Lords  having  advised  Lashlbyv, 

this  petition  [of  Mrs.  Laahley],  with  answers  for  Thonuis  Hog,  Hoo. 

Esq. ;  petition  for  Thomas  Hog^  Esq. ;  with  answers  for  Mrs.  25th  Nov. 

Lashley;  minute  for  Mr.  Hog;  and  answers  for  Mrs.  Lashlej;  i J[^tor  of^thc 

find  [25th  Nov.  1794]  that  the  deceased  Mr.  Hog,  at  the  disso-  Court  of  Ses- 

lution  of  his  marriage,  had  his  domicile  in  Scotland ;  and  before  '^^^^  ^     ^ 

answer  as  to  the  question.  How  far  Mrs.  Hog's  executors,  at  the  the  dissolutioii 

dissolution  of  the  said  marriage,  had  a  right  to  a  third  of  the  goods  ^|^^^^' 

in  eommunion,  and  the  petitioner's  title  to  a  proportion  thereof  cUe  in  Scotland. 

with  interest  7  appoint  counsel  for  the  parties  to  he  heard  thereon  ,  Counsel  to 
....                 '^'^                  ^,              /      J*  r  \  be  heard  upon 

m  their  own  presence,  upon  the day  of (a).  the  question, 

Agunst  tids  interlocutor  the  respondent  presented  a  petition,  how  far  Mrs. 
craning  an  alteration,  in  so  far  as  it  finds  that  at  Mrs.  Hog*s  at^the  disrolu. 
deadi  the  domicile  of  Mr.  Hog  was  in  Scotland ;  or  at  least  so  tion  of  the 
fiur  to  amend  the  order  for  a  hearing  in  presence,  as  to  extend  it  Sght^a  third 
to  the  point.  Whether  Mr.  Hog,  at  his  wife's  death,  had  his  domi-  of  the  goods  in 
die  in  Scotland  or  in  England  ?  communion. 

The  Court  [9th  Dec.  1 794]  gave  the  following  deUverance  on  this  J^^^^^^g 
petition :  "  Before  answer,  appoint  parties  to  give  in  mutual  memo-  an  alteration  in 
rials  pnformationsl  upon  this  point,  viz.  Where  the  deceased  Mr.  Jn^g^^^^f  ' 
Hog  had  his  domicile  at  the  time  of  the  dissolution  of  his  marriage?'^  found  the 

The  Court  having  advised  these  memorials  [informations],  pro-  domicile* 
nounced  [2nd  June,  1795]  the  following  interlocutor :—"  The  l^g^^i^^^ 
Lords  having  resumed  consideration  of  this  petition,  and  advised  locutor.    The 
the  same  with  the  mutual  informations  given  in  by  the  parties,  ^^^'^'^^  ^^' 
agreeable  to  their  interlocutor,  of  date  9th  December,  1 794,  they  their  inter- 
adhere  to  their  interlocutor  of  date  25th  November,  1794,  finding  ^^"***5^^  25th 
that  the  deceased  Mr.  Hog,  at  the  dissolution  of  his  marriage,  finding  that 
had  his  domicile  in  Scotland ;  and  remit  to  the  Lord  Ordinary  to  Mr.  Hog,  at  the 
proceed  accordingly,  and  to  do  further  as  he  shall  see  just  (a).'*      his^arrii«e. 

Thereafter  counsel  for  the  parties  having  been  heard  in  presence  had  his  domi- 
of  the  Court,  upon  Mrs.  Lashley's  claim,  in  right  of  her  mother,  «"«"» Scotland, 
to  a  share  of  the  goods  in  communion,  the  following  interlocutor  was 
pronounced  [16th  June,  1795]  : — '' Having  resumed  consideration  June  16, 1795. 
of  this  petition  for  the  pursuer,  with  the  answers  for  Thomas  Hog,  ISj*'^^'' 
Esq.,  defender ;  petition  for  said  defender ;  answers  for  the  pursuer ;  of  Session, 
minute  for  the  defender;  answers  for  the  pursuer;  and  having  heard  JPT®?^^  *^ 
counsel  in  their  own  presence ;  agreeably  to  their  interlocutor  locutor  of  25 

Not.  1794,  find 
(a)  [See  the  note,  post,  page  491.]  that  the  pur- 

suer,  in  right  of 
her  mother,  had  no  claim  to  any  share  of  the  moveable  estate 
belonging  to  her  father  at  the  time  of  her  mother's  death. 
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dated  25th  November,  1794)  find  tluit  the  punaery  in  right  of 
her  mother,  has  no  claim  to  any  share  of  the  moveable  estate, 
belonging  to  her  father  at  the  time  of  her  mother's  death ;  and 
therefore  repel  the  said  claim ;  assoilzie  the  defender  from  that 
conclusion  of  the  libel,  and  decern  (a)." 

Against  this  interlocutor  Mrs.  Lashley  presented  a  petitioii, 
craving  the  Court  to  alter  the  same,  and  to  find,  that  upon  the 
death  of  Mr.  Hog,  in  1760,  a  third  of  Mr.  Hog's  moveable  estate, 
or  of  the  goods  in  communion,  belonged  of  right  to  Mrs.  Hog*8 
executors,  and  that  Mrs.  LasUey  is  entitled  to  her  share  thereof. 

The  Court  [7th  July,  1795]  unanimously  refused  the  petition. 

Mrs.  Lashley  and  her  husband  brought  an  appeal  to  the  Hooae 
of  Lords,  complaining  of  the  above-recited  interlocutors  of  2iid 
July,  1793;  5th  March  and  25th  November,  1794  ;  16th  Jmie, 
1795;  and  7th  July,  1795;  by  which  interlocutors  Mrs.  LashlcT's 
claim  for  a  share  in  right  of  her  mother  to  the  goods  in  oommu> 
nion  was  rejected. 

Argument  for  thb  Appellants. — ^In  the  course  of  the 
pleadings  it  was  admitted  on  both  sides  to  be  law,  that  notwith- 
standing a  person  may  be  held  to  have  more  domiciles  than  one, 
to  the  effect  of  determining  questions  of  jurisdiction ;  the  same 
thing  cannot  take  place  with  regard  to  questions  of  succession. 

The  respondent  maintains  that  Mr.  Hog  being  confessedly 
domiciled  in  England  when  his  marriage  was  contracted,  the 
patrimonial  rights  of  the  contracting  parties  and  their  heirs, 
at  its  dissolution,  must  be  r^^olated  by  the  law  of  that  countiy. 
In  support  of  this  proposition,  it  was  said  that  in  default  of 
express  covenants,  the  law  of  the  husband's  domicile  b^;in8  to 
operate  on  the  respective  interests  of  parties  from  the  period  of 
marriage ;  and,  since  the  effects,  which  it  produces,  may  not  be 
jurisdiction,  the  ^^^^  ^^^j  |,y  j^  subsequent  change  of  domicile,  to  apply  the  rules 


7  July,  1795. 
Petitioa,  ptre- 
seated  agtintt 
this  iotcrlo- 
cotor,  refused. 
Mrs.  Lashley 
and  her  hus- 
band appeal 
from  the  inter- 
locutors, by 
which  her  claim 
for  a  share,  in 
right  of  her 
mother,  to  the 
goods  in  com- 
munion was 
rejected. 

Akoumuit 

rOK  THK  Ap- 
niXAMTS. 

Admission  that 
notwithstand- 
ing a  person 
may  be  held  to 
havemoredomi- 
dles  than  one, 
to  the  effiBct  of 
determining 
questions  of 


same  thing  can- 
not take  place 
with  regard  to 
questions  of 


of  any  other  law,  at  the  dissolution  of  the  marriage,  would  often 
be  productive  of  inconsistency  and  injustice.  Besides,  in  default 
of  express  covenant,  a  presumption  obtains  that  parties  tacitly 
consent  to  adopt  the  provisions  of  that  law,  in  room  of  conventional 
provisions ;  and  their  implied  will  must  be  carried  into  effect  io 
a  foreign  country,  no  less  than  if  it  had  been  expressed.  Lastly, 
this  rule  is  expedient,  for  since  a  wife's  domicile  follows  that  of  her 
husband,  her  rights  would  otherwise  be  left  entirely  at  his  mercy. 
(a)  [See  the  note,  post,  page  491.] 


Respondent 

maintains  that 

Mr.  Hog,  being 

confessedly 

domiciled  in 

Eng^d  when 

his  marriage 

was  contracted, 

the  patrimonial 

rights  of  the  contracting  parties  and  their  heirs,  at  its  dissolution,  must  be  regu- 

latied  by  the  law  of  that  country.    What  was  said  in  support  of  that  proposition. 
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The  appellants  reply  that  the  statas  or  condition  of  parties         1804. 

during  the  subsistence  of  marriage,  depends  indisputably  on  the  Lashlbt 

law  of  the  place  where  they  permanently  reside.    The  privileges,  Hoo. 

which  a  wife  enjoys  during  her  coverture,  and  the  restraints  to  Arovuemt 

which  she  is  subjected,  are  different  in  different  countries ;  and  ^LL^jm. 

when  she  removes  from  one  to   another  they  are  necessarily  The  appeUanU 

altered ;  for  if  every  woman  were  to  import,  wherever  she  went,  "^P'y  *b**  *h* 

the  regulations  of  her  marriage  domicile,  no  jurisdiction  could  dition  of  parties 

explicate  the  complication,  which  would  ensue.     But  her  status  daring  the  nib. 

during  coverture  influences  the  rules  of  law  in  every  country,  by  JJL^  ^pcnSi ' 

which  her  patrimonial  interest  is  settled  at  the  dissolution  of  mar-  indispatably  on 

riage ;  it  is  therefore  natural  and  equitable,  that  a  change  in  the  ^I^Z^Lt^ 

one  should  infer  a  corresponding  change  in  the  other.  they  perma- 

It  must  be  admitted  also,  that  in  many  instances  the  husband's  >>c>>^y  ^^de. 

powers  of  adminbtration  and  disposal  over  the  property  of  his  ^^^  durinjr 

wife,  and  the  consequent  obligations  incumbent  on  him,  will  vary  ooverture  iu- 

hy  a  change  of  domicile,  and  to  those  powers  and  obligations  the  ^^^^  • 

provisions  of  both  parties,  when  the  connection  ends,  ought  to  every  country, 

bear  a  reference.     For  example,  if  a  husband  in  England  be  sued  ^^  J^*^^*!^ 

for  a  debt  contracted  by  his  wife  before  marriage,  and  judgment  terest  is  settled 

be  obtained  against  him,  and  if  he  afterwards  come  to  Scotland  **  the  diaeolu- 

with  his  wife,  and  she  die  there  before  his  goods  are  attached  by  riage. 

diligence,  he  will  not  be  liable  in  payment,  as  he  would  if  he  had  In  many  in- 

remained  in  his  former  domicile  (a).     In  the  same  manner,  if  a  !^*'{^^^^ 

married  pair  remove  from  that  country  into  Scotland,  the  husband  powers  of  admi- 

will  thereby  acquire  rights  of  administration  and  disposal  over  all  nj»t™tion  and 

the  wife's  personal  estate,  though  not  in  her  possession,  but  due  the  property  of 

on  bond  or  bill,  even  though  it  be  not  recovered  or  recoverable  lu»  wife,  and  the 

during  the  subsistence  of  the  marriage.     While  the  wife  and  her  obUn^ns  in- 

heirs  are  subjected  to  these  and  other  disadvantages  by  her  passing  cumbent  on 

into  this  jurisdiction,  shall  they  be  refused  at  the  same  time  the  ^  ^ channof 

compensation  which  it  allows  them  in  her  provision  of  jus  reUctce  7  domicile. 

The  idea  that  the  parties  are  bound  by  a  tacit  contract,  where  The  idea 

no  express  one  has  been  entered  into,  appears  to  be  ill  founded.  **>**  *^«  parties 
Tx  .  .       .  •    1    X  xi_  X  1  1  ^  •     J'  ^     •"  hoxind  by  a 

It  IS  reasonmg  m  a  circle  to  say,  that  law  makes  a  certam  distn-  tadt  contract, 

bution  of  property  at  the  dissolution  of  marriage,  because  parties  where  no  ex- 

are  presumed  to  have  entered  into  an  agreement  to  that  effect,  been^  entered 

and  at  the  same  time  to  say,  that  they  are  presumed  to  have  into,  ill 

founded, 
(a)  [Judgment  must  have  been      ne  serra  char{(e  en  dett  pur  ceo 

obtained  against  the  husband. —      apres  mort  del  feme,  pur  ceo  que 

Si  un  feme  soit  endett  al  auter,  et      ceo  fuit  forsque  en  action. — RoUe, 

prist  baroD,  et  monist,  le  baron      Ab.] 
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attempts  frau- 
dulently to 
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rights  of  his 
yn£t  by  change 
of  doinidle,  tibi 
law  of  every 
dvilized  coun* 


entered  into  that  agreement,  because  such  is  the  distributbn, 
which  is  made  by  the  law.  It  is  surelj  a  more  simple  and 
obvious  view  of  the  case,  to  suppose  that  the  arrangement,  which 
takes  place  at  the  dissolution  of  marriage,  in  defsiult  of  written 
covenants,  results  from  the  mere  act  of  law  proceedings  not  on  the 
implied  will  of  parties,  but  on  the  principles  of  equity,  as  appli- 
cable to  the  nature  of  their  connection,  and  the  circumstances  in 
which  they  were  placed  during  its  subsistence. 

But  even  should  the  principle  of  a  tadt  contract  be  admitted, 
it  will  not  lead  to  a  different  conclusion.  Since  the  husband's 
power  of  changing  his  domicile  is  known  to  both  parties  previous 
to  marriage,  why  should  it  be  presumed  that  they  have  chosen 
the  law  of  the  coimtry  where  they  then  happened  to  reside,  {or 
the  regulation  of  their  future  interests,  in  preference  to  the  law  of 
the  country  whither  they  may  afterwards  remove  ?  As  the  latter 
must  always  apply  more  strictly,  not  only  to  their  own  sitoation, 
but  to  the  situation  of  the  property,  which  will  be  under  distribation. 

When  Mr.  Hog,  at  the  age  of  twenty-two,  and  in  prosperous  dr- 
cumstanoes,  married  the  appellant,  Rebecca's  mother,  it  was  at  least 
equally  probable  that  he  should  return  to  Scotland,  his  native 
country,  before  the  dissolution  of  the  marriage,  as  that  the  reverse 
should  take  place ;  on  what  ground  then  is  it  to  be  presumed 
that  Mrs.  Hog  relinquished  by  her  silence  alone  all  the  benefits, 
which  would  accrue  to  herself  and  her  heirs  if  an  event,  which  she 
must  then  have  had  in  contemplation,  occurred  7  Is  it  not  more 
natural  to  hold,  that  when  her  husband  and  she  actually  removed 
to  Scotland,  and  determined  to  reside  there  during  the  remainder 
of  their  days,  the  omission  of  a  contrary  declaration  on  their  part 
implied  that  they  made  choice  of  the  law  of  Scotland  to  T^;ulate 
their  interests  at  the  dissolution  of  the  marriage  7 

If  a  husband  attempts  fraudulently  to  evacuate  the  rights  of 
his  wife  by  change  of  domicile,  the  law  of  every  civilised  country 
will  interpose  to  give  her  redress.  It  may  be  observed,  however, 
that  if  she  marries  without  an  express  contract,  she  cannot  expect 
the  same  security  under  any  jurisdiction,  which  she  could  have 
obtained  by  that  precaution.  She  has  reposed  unlimited  confi- 
dence in  her  husband's  honour  and  integrity,  and  on  these  must 


try  will  inter- 
pose to  give  her  her  patrimonial  rights  in  a  great  measure  depend,  wherever  she 
Ifthe  wife     ™^7  happen  to  dwell.    As  her  status  during  the  subsistence  of 

marries  with-     marriage  is  placed  so  much  in  his  power,  it  is  not  surprising  that 
out  any  express 

contract,  she  cannot  expect  the  same  secnrity  under  any  juris- 
diction, which  she  could  have  obtained  by  that  precaution. 


ANCIENT  AND  MODERN.  469 

the  lesser  interests,  arising  when  it  dissolvesy  should  be  left  in  a  ^     180^* 
similar  situation.  Labuulyv. 

At  anj  rate  this  argument,  deduced  from  the  favour  due  to  a  Hoo. 
wife,  comes  from  the  respondent  with  a  peculiarly  bad  grace.  Arouiokt 
He  is  maintaining  that  Mrs.  Hog,  who  left  her  natiye  country,  nLLAvrrs.  ' 
her  friends,  and  the  protection  of  the  law  under  which  she  liyed, 
in  obedience  to  the  commands  of  a  husband,  and  to  gratify  his 
inclination,  should  be  deprived  of  the  advantages  common  to  the 
whole  inhabitants  of  the  domicile,  which  he  chose  himself  for  her 
residence. 

If  no  authorities  can  be  pointed  out  in  favour  of  the  appellants' 
argument,  it  derives  a  strong  negative  support  from  the  same 
deficiency  on  the  part  of  the  respondent.  Instances  daily  occur 
of  persons  fixing  their  residence  in  Scotland,  who  have  previously 
married  in  a  different  country;  and  yet  the  records  of  the 
Court  of  Session  furnish  no  example  in  which  the  law  of  the 
marriage  domicile  was  resorted  to  for  ascertaining  the  rights  of 
parties  in  default  of  a  written  contract,  either  during  the  subsist^ 
eno^  or  at  the  dissolution,  of  their  marriage.  In  the  same 
manner  it  is  believed,  that  when  persons,  who  have  married  in 
Scotland,  afterwards  remove  to  England,  the  courts  of  that 
country  do  not  recognise  either  'the  widow's  jus  relictse,  or 
children's  right  of  legitim,  as  established  by  the  law  of  the 
country,  which  they  had  left. 

In  truth,  the  principle  on  which  this  question  must  be  decided, 
seems  to  have  been  already  fixed  in  a  previous  stage  of  this  cause. 
Although  Mr.  Hog  married  in  England,  and  although  the  appel- 
lant Mrs.  Lashley  was  bom  there,  the  Court  of  Session  found  her 
entitled  to  a  legitim  by  a  judgment,  which  the  House  of  Lords 
affirmed  on  appeal  (a).  But  since  the  provisions  of  children,  in 
default  of  express  contract,  are  not  regulated  by  the  law  of  the 
marriage  domicile,  neither  ought  those  of  a  wife. 

The  respondent,  with  a  view  to  distinguish  the  jus  relictse  from  Respondent 

the  right  of  legitim,  contends  that  the  first  arises  ex  contractu,  ^^^^' J**^ 

and  that  the  second  is  a  right  of  succession-^that  the  first  is  tingiiUh  the 

vested  from  the  period  of  the  marriage,  and  that  the  second  has  g*  rclict« 

no  existence  till  the  father's  death.    This  distinction  seems  to  be  of  legitim,  that 

without  foundation.    Both  rights  are  of  a  nature  somewhat  the  fint  ariiet 

anomalous :  but,  in  as  far  as  the  present  question  is  concerned,  ^^  ^^^^  ^^^' 

they  are  precisely  alike.  second  is  a 

"^         *^  "^  right  of  suc- 

(d)  [See  post,  the  case  of  Hog  v.  Hog,'] 
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The  jus  relictae  is  a  wife's  right  to  one  third,  or  one  half  of  her 
husband's  personal  estate  at  the  dissolution  of  her  marriage, 
according  as  her  husband  has,  or  has  not,  issue  surriTing  at 
that  period  ;  which  right,  in  the  event  of  her  predecease,  she 
transmits  to  her  executors,  or  nearest  in  kin  (a).  The  right  of 
legitim  is  the  children's  right  to  one  third,  or  the  one  half  of  their 
father's  personal  estate  at  his  death,  according  as  he  does,  or  does 
not,  leave  a  widow.  In  neither  case  does  a  right  antecedent  to 
the  period  of  distribution  seem  to  subsist,  either  in  the  wife,  or 
the  children ;  because  the  husband,  or  father,  may  dispose  of  his 
whole  personal  estate  previous  to  that  period,  either  by  alienation 
or  gift,  or  it  may  be  carried  off  by  his  creditors  for  debts  pre- 
viously contracted. 

If  in  any  respect  the  jus  reUctse  participates  of  the  nature  of  a 
jus  crediti,  or  right  arising  ex  contractu,  it  is  in  the  following 
circumstances:  it  cannot  be  evacuated  by  a  testamentary  or 
revocable  deed,  or  a  deed  the  effect  of  which  is  suspended  till  the 
period  of  distribution ;  and  it  vests  in  the  wife  without  the  judi« 
dal  act  of  confirmation,  by  which  a  title  to  personal  property 
transmitted  by  succession  is  conferred.  But  since  it  is  not 
contradistinguished  from  the  l^tim  in  either  of  these  psrti- 
culars,  they  can  have  no  effect  in  support  of  the  respondent's 
argument.    If  the  jus  rehctae  be  supposed  to  rest  on  a  tadt 


(a)  [The  language  of  the  argu- 
ment in  this,  and  some  other 
places,  18  not  accurate.  The  right 
of  a  wife  predeceasing  her  hus- 
band, is  different  from  the  right 
of  a  wife  surviving  her  husband. 
If  the  wife  predeceases  her  hus- 
band, her  executors,  or  nearest  of 
kin,  are  entitled  to  a  share  of  the 
goods  in  commimion  at  the  time 
of  the  dissolution  of  the  marriage 
by  her  death — ^that  share  being 
one  third  if  the  husband  has,  and 
one  half  if  he  has  not,  a  child 
living  at  that  period.  If  the  wife 
survives  her  husband,  she  is  en- 
titled to  a  share  of  the  goods  in 
communion  at  the  time  of  the  dis- 
solution of  the  marriage  by  her 
husband's  death— the  amount  of 


that  share  being  in  like  manner 
regulated  by  the  drcamstanoe  of 
the  husband  having,  or  not  having, 
a  child  living  at  that  period.  The 
term  jus  relictae  implies  the  case 
of  a  wife  surviving,  and  not  the 
case  of  a  wife  predeceasing,  her 
husband.] 

[Since  the  foregoing  part  of 
this  note  was  written,  the  author 
has  found,  that  Lord  Rosslyn— in 
part  of  his  speech,  printed  in  a 
subsequent  page— noticed  that  the 
term  jus  relictae  was  not  very  pro- 
perly applied.] 

[See  further  the  note  (a),  post, 
page  481.] 
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agreement  of  parties  marrying  in  Scotland  to  adopt  the  law  of  the  1804. 

domicile  in  the  room  of  conventional  provisionsy  the  legitim  may  lashlbt  v 
he  held  with  equal  propriety  to  have  the  same  foundation ;  for  it  Hoo. 
is  not  less  natural  that  parties  should  have  in  contemplation,  at  Aroumbnt 
the  period  of  marriage,  an  arrangement  in  favour  of  their  mutual  ^^^^^^' 
offspring,  than  in  favour  of  themselves. 

The  respondent  maintained,   that  Mr.  Hog's  marriage   set-  Responctont 
tlement  excluded  his  wife's  jus  relictae,  virtually,  or  hy  impli-  S^kJ^  *^** 
cation.  riage  Bcttle- 

A  clause  in  that  settlement  has  been  already  referred  to,  from  ment  excluded 
which  it  appears  that  Mrs.  Hog  had  a  fortune  of  3500/.,  out  nUeUt,  yi^ 
of  which  she  was  secured  in  a  jointure  of  100/.  a  year,  with  tually*  or  by 
certain  powers  of.  disposal  over  the  jointure  estate  to  take  effect  "°^  ^  ^^ 
after  her  husband's  decease. 

According  to  the  respondent,  Mrs.  Hog  must  be  held  by  a 
legal  presumption  to  have  accepted  this  provision  in  place  of  every 
claim,  which  might  otherwise  have  been  competent  to  her,  agree- 
able to  the  maxim,  Provisio  hominis  tollit  provisionem  legis ;  and 
on  that  principle  the  following  cases  were  said  to  have  been 
adjudged,  in  which  a  virtual  renunciation  of  the  jus  relictae  was  re- 
cognised— 24th  February,  1 763,  M'Kmnan  against  McDonalds  {a) ; 

(a)  [Decisions  of  the  Court  of  from  26th  Nov.,  1760,  to  Nov.  16, 

Session  from  1760  to  1764. — Fa-  1764.     Vol.  iv.  Decisions  from 

culty  Collection,  vol.  iii.  page  246,  16th  Jan.,  1765,  to  Dec,  13, 1769. 

No.  105 ;  S.  C.  Fol.  Diet.  vol.  iii.  Vol.  v.  Decisions  from  l6thNov., 

p.l28,  and  Morison,  2278,  No.33.]  1769,  to  Feb.  25, 1772.    Vol.  vi. 

Facolty  [The  volumes  of  the  Faculty  Decisions  from  16th  Jan.,  1772, 

CoUectioii.  CJollection,  in  folio,  1752  to  1824,  to  Dec.  22, 1774.    Vol.  vii.  Deci- 

Cont^ts  of  ^'^  °^  yxjpon  the  title  pages,  dis-  sions  from  I7th  Jan.  1775,  to 

thefint       tinguished  by  numbers.    The  fol-  Dec.  2,1777*    Vol.  viii.  Decisions 

^<>uteeii      lowing   statement,  showing   the  from  13th  Jan.,  1778,  to  Aug.  10, 

ScrIct^  contcnte   of    the   first   fourteen  1781.     Vol.  ix.  Decisions  from 

CoUecticm    volumes  of  the  Collection,  and  the  14th  Nov.,  1781,  to  Aug.  8,1787. 

in  folio,  and  manner  in  which  they  ought  to  VoLz.  Decisions  from  15th  Nov., 

i^ShthSr  ^  ^^*^^'  "  ^^^^  from— Index  1787,  to  July  6, 1792.    Vol.  xi. 

ought  to  be  to  the  Decisions  of  the  Court  of  Decisions  from  14th  Nov.,  1792, 

booiid.        Session  contained  in  all  the  on-  to  July  7*  1796.    Vol.  zii.  Deci- 

ginal  Collections,  and  in  Mr.  Mo-  sions  from  12th  Nov.,  1796,  to 

rison's  Dictionary  of  Decisions,  July  11,  1801.    Vol.  xiii.  Deci- 

1  voL  4to.  Edinburgh,  1823.—  sions  from  I7th  Nov.,  1801,  to 

Vol.  i.  Decisions  from  4th  Feb.,  July  10,  1807.    Vol.  xiv.  Deci- 

1752,  to  Dec.  14,  1756.    Vol.  ii.  sions  from  14th  Nov.,  1807,  to 

Decisions  from  4th  Jan.,  1757,  to  July  9,  1808.] 

Dec.  23, 1760.    VoL  iii.  Decisions         [The  ensuing   information   is 
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28th  NoTember,  1781,  Riddell  agunst  DaUania).     A 
dedsion,  it  was  contended,  mnst  have  been  given  in  thia  ease. 
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Court  of  Sei- 


alao  taken  from  the  above-men- 
tioned  Index. — There  are  two 
editions  of  toL  L,  the  first  in 
1760,  the  second  in  1787.  The 
paging  of  the  edition  of  1787 
difiers  from  that  of  the  edition  of 
1760  by  two  pages.  There  are 
three  editions  of  ToL  iL ;  the  first 
in  1765,  the  second  in  1788,  and 
the  durd  in  1798.  The  paging  of 
the  aecond  edition  diliers  from  the 
psging  of  the  first  The  paging 
of  the  third  edition  corresponds 
with  that  of  the  first.  The  second 
edition  mnst  be  consulted  bj  the 
number,  or  date,  of  the  decision, 
instead  of  the  page.  Vol.  viii.  has 
two  series  of  pages,  which  wiD 
sometimes  make  the  refereneea  to 
them  appear  to  be  wrong,  nntil 
the  caae  ia  found  by  means  of  the 
number.  YoL  xKr.,  although  rery 
thin,  is  always  bound  alone.  It 
was  condnded,beforeattaining  the 
usual  siie,  in  order  that  the  deci- 
sions alter  the  sitting  of  tiie  Court 
in  two  Diriaiona  might  commence 
with  a  new  vdhune.  TheTohnnes 
an  soBwaimea  found,  emaeously, 
Bumbered  in  a  diflferent  way. 
Seven!  other  Tohimea  of  tiie  CoU 
kdion  have  been  reprinted,  but 
the  pagiog  of  the  first  edition  has 
been  piopsily  pnaerred,  cxo^t 
in  die  instsnces  asentioBed  above. 
The  number  of  each  volume  abould 
be  printed  OB  the  back  of  it,  agree. 
aUy  to  the  hat  above.] 

pioriaon.— The  Dedsions  of 
tiie  Ooort  of  Session,  from  its 
first  institution  to  the  present 
time,  digeslsd  under  proper  heada 
in  the  form  of  a  DktittBary,  in 
whi^  all  the  Dedsioaa  in  Manu- 


script, in  the  Library  of  the  Fa- 
culty of  Advocates,  are  published 
for  the  first  time,  and  those  fw- 
merly  printed  are  corrected.  38 
vols,  (often  bound  in  19  vols.)  4to. 
Edinburgh,  1801—1807.] 

[The  first  head  is  "Abbey  of 
H<^yrood  House."  The  last  hesd 
is  "Wrongous  Imprisonment*' 
The  paging  throughout  tiie  work 
ia  continnoua-T-1  to  17074.  The 
Dictionary  contains  the  Decisions 
down  to  July,  1808,  when  the 
Court  of  Session  separated  into 
two  Divisions.  The  cases  which 
were  published  in  the  Faculty 
Collection  during  the  progress  of 
the  work  through  the  press,  were 
printed  in  a  aeparato  volume^ 
called  Appendix,  Put  I.  In 
several  oopiea  which  the  author 
has  seen,  this  Appendix  has,  in 
binding,  been  incorporated  with 
the  original  work,  under  tiiose 
heads  to  which  the  dififerent  por- 
tions of  the  Appendix  bdong. 
Tike^  for  instance,  the  head, 
"Aceeaaorium  aequitnr  Mnci- 
pale."  That  head,  in  tiie  original 
work,  ends  at  page  4a.  The  Ap- 
pendix, Fsrt  I.,  has  a  head  of 
"Acoessorinm  sequitBr  Mnci- 
pale,"  consisting  of  eight  psges. 
In  the  copies  sllnded  to,  tins  psit 
of  the  Appendix  has  been  inavted 
between  pagea  4S  and  43  of  the 
Dictionary.  The  atudent  will  find 
an  account  of  two  or  three  other 
vofamiea,  forming  part  of  this 
work,  in  the  note  appended  to  the 
Index  to  tiie  Deesskma  of  tiie 
Court  of  Sessioa,  alnady  men- 
tioned in  thia  uMe.] 

(a)  pjedsioaa  of  the  Court  of 
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even  if  the  marriage  had  been  contracted  in  Scotland,  and  the         1S04. 
artides  entered  into  there.    But  as  the  parties  were  then  domicQed  Lashlbt  9 
in  England,  her  acceptance  of  this  settlement  still  more  clearly  Hoo. 
imported  a  renunciation  of  every  other  claim  on  Mr.  Hog^s  AaovMSNT 
personal  estate.  ISf  .™  ^" 

The  appellants  replied,  that  a  wife  in  Scotland  having  accepted 
any  conyentional  provision  is  excluded,  by  special  statute  (a),  from 
her  claim  of  teroe,  or  liferent  interest  in  her  husband's  real  estate. 
But,  according  to  every  authority,  her  jus  reUctie  subsists  not- 
withstanding, unless  a  renunciation  of  it  be  expressly  stipulated ; 
the  maxim,  therefore,  of  the  Roman  law  on  this  subject  is 
entirely  disregarded  by  us  (5). 

Mr.  Erskine  thus  expresses  himself:  ''  A  wife,  who  has  accepted 
of  a  conventional  provision  from  her  husband,  is  not  understood 
by  that  acceptance  to  have  renounced  her  jus  retictse,  or  her  legal 
interest  in  the  moveables  under  communion.  She  is  indeed,  in 
such,  a  case,  excluded  from  her  terce  by  special  statute ;  unless  it 
be  expressly  stipulated  in  the  deed  of  provision  she  shall  have 
right  to  both — 1681,  c.  10  (e).  But  as  that  act  mentions  nothing 
of  the  jus  reUctee,  when  there  was  the  fairest  opportunity,  if  the 
legislature  had  truly  such  intention  to  exclude  it,  a  presumption 
arises  that  it  was  omitted  purposely,  and  that  consequently  the 
widow  is  entitled  both  to  the  special  provision  and  to  the  jus 
rehctse,  unless  she  has  accepted  that  provision  in  full,  not  of 
her  terce  only,  but  of  all  her  other  legal  rights  (d),** 

So  also  Lord  Bankton — ''All  the  provisions  of  law  may  be 
renounced,  and  conventional  ones  substituted  in  their  place;  but 
the  inserting  particular  provisions  will  not  exclude  the  wife  from 
her  jus  reUctie ;  for  these  provisions,  as  other  debts,  will  be  taken 
off  the  whole  head,  and  the  remainder  divided,  in  case  any  be ; 
therefore  the  maxim,  Provisio  hominis  toUit  provisionem  legis, 
holds  not  with  us  in  this  case ;  since,  if  it  is  not  otherwise  declared 

Session,  from  1781  to  1787* — Fa-  Record  Commission  edit.  voL  viii. 

culty  Collection^  vol.  ix.  page  18,  page  247 ;  and  the  Laws  and  Acts 

No.  19;  Fol.  Diet.  vol.  Hi.  page  of  the  third  Parliament  of  Charles 

302,and  Morison,  6457,  No.  51.]  II.,  holden  at  Edinburgh,  28th 

(a)  [See  the  note  (c)  below.]  July,  1681,  cap.  10.    VoL  ii.  page 

iff)  [See  the  Appendix  to  the  642,  of  the  Collection,  3  vols. 

present  volume.]  12mo.,  known  under  the  title  of 

(c)    [Act   concerning  Wives'  the  Scots  Acts.] 

Terces.  Acts  of   Parliament  of  (d)  Erskine  [Institute],  book 

Scotland,  A.  D.  1681,  cap.   12.  iii.  tit.  ix.  sect.  16. 
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by  the  proviaion  itself,  both  will  subsut  so  £ur  as  they  are  com- 
patible :  only,  by  special  statute,  the  terce  of  lands  takes  no  place 
where  the  wife  has  a  liferent  provision  out  of  them,  as  abore 
observed,  which  cannot  be  excluded  beyond  the  case  in  the 
statute,  i.  e.  the  terce  of  lands,  before  which  the  above  rule  took 
place,  even  as  to  it  (a)." 

The  decisions,  indeed,  in  the  cases  referred  to,  seem  at  first 
sight  hostile  to  the  doctrine  of  these  writers,  but  it  will  appear  <m 
examination  that  they  were  adjudged,  not  upon  the  general  principle 
of  law  pleaded  by  the  respondent,  but  upon  drcnmstances  peculiar 
to  themselves.  The  case  of  McDonald  against  M*Kifuum{b)  is 
imperfectly  abridged  in  the  [Folio]  Dictionary.  From  the  report 
in  the  Faculty  Collection,  it  appears  that  the  wife  was  provided  by 
her  contract;  "in  the  first  place,  in  an  annuity  of  100/.  Soots 
during  her  life,  in  the  event  of  surviving  her  husband ;  furthers  in 
the  sum  of  2000  merks  money,  in  case  the  marriage  should  dissolve 
vrithin  year  and  day  by  the  death  of  the  husband.  Then  followed 
provisions  to  the  children  of  the  marriage ;  after  which  the  wife 
was  provided  to  half  the  conquest,  all  the  sheep  and  goats»  and 
the  best  horse,  in  case  of  surviving  her  husband.  The  wife's 
tocher  was  1000  merks  (about  55/.).'*  A  provision  so  far  exceed- 
ing all  her  legal  claims,  at  the  same  time  bearing  so  great  a  dis- 
proportion to  the  tocher,  which  she  brought  her  husband,  was 
justly  held  a  virtual  renunciation  of  the  jus  relictse.  But  Mrs. 
Hog's  jointure  consisted  only  of  a  part  of  her  own  fortune,  and 
no  addition  whatever  was  stipulated  out  of  her  husband's  funds. 
In  the  case  of  Bolton  (e),  the  wife  accepted  of  the  liferent  use  of 
the  whole  of  her  husband's  estate,  both  real  and  personal,  which, 
according  to  the  principles  of  sound  construction,  was  inconsistait 
with  a  reservation  of  property  in  any  part  of  it,  and  therefore 
necessarily  excluded  her  jus  reHctae. 

The  circumstance  of  the  marriage  articles  bdng  entered  into 
in  England,  does  not  seem  to  make  the  case  better  for  the  re- 
spondent.    If  he  could  show  that,  in  the  event  of  parties  remain- 


(a)  Bankton,  book  i.  tit.  v.  sect. 
V.  123.  [M'Douall  (Lord  Bank- 
ton). — ^An  Institute  of  the  Laws 
of  Scotland  in  Civil  Rights,  with 
Observations  upon  the  Agreement, 
or  Diversity,  between  them  and 
the  Laws  of  England,  in  Four 
Books,  after  the  General  Method 


of  the  Viscount  of  Stair's  Insti- 
tutions— 3  vols,  folio,  Edinburgh, 
1761—3.] 

(6)  [See  the  first  part  of  the 
note,  ante,  page  461.] 

(c)  [See  the  note  (a),  ante,  page 
462.] 
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ing  tbere,  Mrs.  Hog  would  have  liad  no  claim  against  her  has-         1804. 

hand's  estate  hejond  this  conventional  proybion>  it  might  perhaps  r 

give  some  ooloor  to  his  plea.    Bat  the  opinions  of  three  eminent  Hoo. 

^English  counsel  have  been  produced  to  the  Court  of  Session,  as  Aroumkmt 

evidence  of  the  law  of  England  on  that  point ;  two  of  whom  say,  ^  ™* 

that  her  claim  of  dower  would  not  have  been  barred  by  the  ^  .  . 

articles ;   and  they  are  unanimous  that  she  would  have  been  three  English 

entitled  notwithstanding  to  a  share  of  personal  property  under  the  ?^2^  P*?' 

Statute  of  Distributions.     If  then  she  did  not  tacitly  renounce  Court  of  Sea- 

even  those  provisions  which  the  law  of  England  confers  at  the  ^^^^  ^von  the 

dissolation  of  marriage,  k  fortiori  she  ought  not  to  be  held  as  thw  i^lhr^^ 

renouncing  provisions  peculiar  to  the  law  of  Scotland,  and  which,  ^^^^}  ^  ^^^ 

according  to  the  respondent's  favourite  argument,  could  not  have  S^iTeiiSu^ 

been  in  the  contemplation  of  the  parties  at  the  period  of  their  l^-  Hog 

contract.  Ti^^^ 

hadadaim 

agamsther 

Reasons  for  the  Appellant  Mrs.  Lashley's  claim,  in  busband's 

estate  beyond 
RIGHT  OF  HER  MOTHER,  TO  A  SHARE  OF  THE  PERSONAL  ESTATE    the  provision 

AT  THE  DISSOLUTION  OF  THE  MARRIAGE. — first.  The  pstrimo-  "*  ^  marriage 
Dial  interests  of  husband  and  wife  at  the  dissolution  of  marriage  of  snch  oonnael 
ought  to  be  regulated,  in  default  of  express  covenant,  by  the  law  of  ^7  ^bat  her 
the  country  where  they  were  domiciled  at  that  period ;  because  not  w^d  not*^have 
only  their  patrimonial  interests,  but  their  status  during  the  sub-  been  barred  by 
sbtence  of  marriage  may  have  been  aflFected  by  that  law.  Second.  *?!?  f^v^!!' 
There  is  no  foundation  for  the  opimon  that  the  distnbution  of  sel  unanunous 
property,   which  takes  place  at  the  dissolution  of  marriage,  1^**^1'^*^"^^ 
depends  on  an  implied  contract  of  parties  when  the  connection  titled  notwith. 
was  entered  into. — On  the  contrary,  that  distribution  seems  to  "^ding  *o  a 
arise  from  the  mere  act  of  the  law,  peculiar  to  the  domicile  at  the  gonal  property 
time.    Third.  Admitting  the  opinion  of  implied  contract  to  be  ^^^  ^^^ 
well  founded,  the  removal  of  a  married  pair  from  one  domicile  to  Distributions. 
another  creates  a  presumption  that  they  thereby  tacitly  consent 
to  alter  the  law  by  which  the  distribution  is  to  be  made,  especially  Reasons. 
when  a  probable  change  of  domicile  was  foreseen  at  the  marriage. 
Fourth.  There  is  no  reason  to  apprehend  that  a  husband  isrill 
fraudulently  evacuate  a  wife's  rights  by  a  change  of  domicile; 
because  the  law  of  every  civilized  country  would  interfere  to 
redress  the  injury. — At  any  rate,  that  case  is  the  converse  of  the 
present,  where  a  wife,   changing  her  domicile  to  gratify  her 
husband,   is   excluded  from    the  participation   of  advantages, 
peculiar  to  the  jurisdiction  within  which  he  has  chosen  that  she 
should  reside.     Fifth.  Neither  authority  nor  precedent  is  pointed 

VOL.  II.  H  H 


466 


MISCELLANEOUS  CASES  AND  DICTA, 


1804. 

'^ ^^^ 

Lashlby  v. 
Hoo. 

Afpillamtb' 
Rbasoks. 


out  to  justify  the  courts  of  Scotland  in  regiubitnig  the  inteicsts  of 
parties,  domiciled  there  at  the  dissolution  of  marriage,  hj  a  fordgn 
law.  Sixth.  It  has.heai  decided  in  this  cause,  that  children  of  a 
marriage  contracted  in  Ei^land,  hut  dissolved  in  Scotland,  and 
who  were  themselves  horn  in  Eng^d,  hecome  entitled,  by  their 
Other's  diange  of  domicile,  to  the  provisions  of  the  Scottish 
law  (a)  ;  and  there  is  no  solid  distinction  in  tins  reqiect  between 
l^al  provisions  in  favour  of  a  wife,  and  those  in  &vour  of  her 
children.  Seventh.  There  is  no  express  covenant  in  the  marriage 
artides,  which  would  have  exdnded  Mrs.  Hog  finom  her  jus  relictn^ 
if  they  had  beoi  entered  into  in  Scotland,  nor  from  receiving  a 
share  of  her  husband's  personal  property,  if  the  maniage  had 
dissolved  in  England ;  of  consequence  these  artides  ought  not  to 
be  interpreted  more  to  her  prejudice,  on  account  of  her  diange 
of  domicile,  than  they  would  otherwise  have  been  in  cither 
country. 


AaOUMKNT 
AND  ReASOKS 

Tuaras 

RMrONDBNT. 

Ai  the  mar- 
riage  of  Roger 

Hog  WIS  CODo 

tiacted  in  Eng- 
land, and 
written  mar- 
riage articles 
entered  into, 
the  appdlantft' 
daim  mntt  he 
regulated  by 
the  kw  of 
Rn^and. 
When  a  man 
and  a  woman 
enter  into  mar- 
riage without  a 
written  con- 
tract, their 
rights  must  be 
regulated  by 
the  hw  of  the 
country,  where 
they  were 
domiciled  at 
the  time  of  the 
marriage. 


AneUMBNTB    AND    RSASONS    FOR   THS    RSSFONDSMT  (6). — 

Assuming  that  Rqg^  ^^  ^''**  domidled  in  Scotland,  yet  the 
respondent  apprehends  that  as  the  marriage  of  Boger  Hog  was 
contracted  in  England,  and  written  marriage  artides  entered  into^ 
the  qipelhmts*  daim  must  be  regulated  by  the  law  of  England. 

When  a  man  and  a  woman  enter  into  marriage  without  a 
written  contract,  thdr  rights  must  be  r^;olated  hj  the  law  of 
the  country,  where  they  were  domiciled  at  the  time  of  the 
marriage. 

This  legal  matrimonial  contract  is  of  force,  first,  vi  legia ;  and, 
secondly,  by  the  implied  consent  of  the  parties^  who  must  be 
hdd  tadtly  to  agree  to  all  these  conditions  and  consequence^ 
which  the  law  of  the  oountiy  has  made  to  follow  upon  their 
consent  to  the  marriage  itself.  If  the  law  of  the  domicile  at  the 
time  of  contracting  the  marriage  makes  the  communion  of  goods 
an  implied  part  of  ibis  contract,  then  it  takes  place  by  tacit 
consent ;  and  <m  the  other  hand,  if  by  the  law  under  whic^  they 
entered  into  marriage  there  is  no  communion  of  goods,  but 
certam  other  rights  of  a  different  nature  are  held  to  arise  iq»oa 
the  marriage,  then  they  tadtly  agree  that  there  shall  be  no 
communion,  and  that  those  other  rights  shall  tidce  place. 


(a)  [See  post,  the  case  of  Hog 
v.Hoff.-] 
(&)  In  the  printed  case  of  the 


respondent   the   argument    and 
reasona  on  his  part  are  blended. 
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By  the  law  of  Soot]aad>  there  amen  upon  marriage  betwixt         1804. 
parties  domiciled  there  a  oommumon  of  goods^  by  virtue  of  lashley  e 
which  the  husband  on  the  one  hand  acquires  right  to  the  whole  Hoo. 
personal  property  of  the  wife,  jure  marid ;   and  the  wife  on  the  Akgumbnt 
other  hand  acquires  such  an  interest  in  the  goods  in  oommuniony  ^^^m^^^^ 
thou^  fibe  should  happen  to  have  no  personal  property  of  her  Rksponobnt. 
own»  and  though  the  goods  in  communion  should  be  composed  By  the  law 
entirely  of  the  husband's  personal  estate,  that  she  or  her  ex-  t^*^^^ 
ecutors  hare  right  at  the  dissolution  of  the  marriage  to  a  upon  marriage 
third,  or  half,  thereof,  according  as  the  husband  has  children,  5**'^Xdt**'** 
or  none ;  and  they  have  such  right  equslly  whether  the  mar-  a  oommimion 
riage  was  dissolved  by  the  predeoease^of  the  husband,  or  the  wife,  o^  goods. 

Bat,  by  the  law  of  England,  there  is  no  communion  of  goods, 
and  the  wife  acquires  no  interest  in  the  personal  property  of  the 
husband ;  and  accordingly  neither  she  nor  her  nearest  of  kin 
have  a  legal  claim  to  any  share  of  the  husband's  personal  property 
upon  the  dissolution  of  marriage.    The  jus  mariti  in  England  is 
also  very  di£ferent  from  what  it  is  in  Scotland,  being  more  exten- 
sive in  some  respects  and  narrower  in  others  (a).    Thus,  debts  The  jiu  mariti 
upon  bonds,  contracts,  and  the  like,  are  vested  by  the  law  of  "*  ^"§i"*^  "J 
£ng^d  so  imperfectly  in  the  husband,  that  unless  he  recovers  fn>m  what  it 
payment  of  them  in  his  own  lifetime  they  do  not  go  to  the  i*  "^  Scotland. 
executors,  but  remain  with  the  wife  as  her  own  property;  whereas 
by  the  law  of  Scotland  they  are  vested  absolutely  in  the  husband 
by  the  marriage  itself,  and  go  to  his  executors,  whether  he  has 
recovered  payment  of  them,  or  not. 

The  ris^ts  of  the  parties  being  thus  settled  by  a  legal,  and  "^^  ngbts  ol 
.      ,.   ,       1  1       .  X  .       •         parties  being 

also  an  mipued  voluntary,  contract  at  the  time  of  entenng  mto  settled  by  a 

the  marriage,  they  cannot  be  altered  by  any  change  of  domicile  legal,  and  also 

during  the  subsbt^ice  of  the  marriage  s  but  the  original  legal  ^i^^,  con- 

and  implied  voluntary  contract,  under  which  the  marrisge  was  tract  at  the 

entered  into,  must  be  of  force  to  regulate  the  patrimonial  rights  ing^ntol^^' 

^parties  in  all  times  and  places,  in  the  same  manner  as  a  written  marriage,  they 

«mt«ctw«dddo.  S^g«.y 

A  change  of  domicile  during  the  marriage  cannot  alter  the  change  of 

patrimonisl  righte  of  the  married  parties  for  several  obvious  fhrsS^tl^ 

reasons.    For  first,  the  legsl  matrimonial  contract,  arising  from  of  the  marriage. 

the  law  of  the  country  where  the  parties  are  domiciled  at  the  Reasons  why  a 

time  of  the  marriage,  has  ahready  taken  its  effect  in  many  par-  ^^f  ^uri^' 

the  marriage 

(c)  Blackstone  [Comment.],  vol.  ii.  page  434.  ainnot  alter 

the  patnmonial 
rights  of  the  married  parties. 

H  H  2 
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ticulare ;  and  as  it  cannot  be  nndone  or  altered  in  toto,  so  it  is 
impossible  tbat  it  can  be  altered  at  all  without  manifest  injustice. 
Upon  a  marriage  between  parties  dofiuciled  in  Scotland,  the 
husband  instantly  acquires  right  to  the  wife's  whole  personal 
projperty,  and  in  particular  all  the  debts  due  to  her,  whether 
payment  happens  to  be  recovered  during  the  marriage,  or  not; 
and  on  the  other  hand  she  becomes  creditor  for  a  third  of  the 
free  goods  in  communion,  as  they  shall  stand  at  the  dissolution  of 
the  marriage.  It  would  be  obviously  unjust  that  the  husband,  by 
removing  his  domicile  to  England,  while  he  keeps  his  wife's 
estate  he  has  acquired  under  the  law  of  Scotland,  should  defeat 
the  wife's  claim  under  the  same  law.  And  in  like  manner,  a 
removal  of  the  domicile  from  England  to  Scotland,  as  it  ought 
not  to  have  the  effect  of  depriving  the  wife  of  outstanding  debts 
originally  due  to  her,  which  by  the  law  of  England  remain  with 
her  notwithstanding  the  marriage,  so  neither  ought  it  to  give  her 
a  right  to  a  third,  or  half,  of  the  husband's  moveables,  to  which 
by  the  law  of  England  (whereby  the  rights  of  the  married  parties 
were  settled  at  the  time  of  contracting  the  marriage)  she  could 
have  no  title. 

The  consideration  of  the  tadt  agreement  of  parties^  that  their 
rights  shall  be  regulated  by  the  laws  of  the  countiy  where  they 
are  domiciled  at  the  time  of  the  marriage,  leads  to  the  same 
conclusion.  Such  an  implied  contract  or  agreement  of  parties 
can  no  more  be  defeated  by  their  afterwards  changing  their 
residence  than  a  written  contract  of  marriage,  or  any  othor 
contract,  can  be  set  aside  merely  by  the  parties  thereto  dianging 
their  place  of  abode;  and  as  the  law  of  England,  where  both 
Mr.  Hog  and  his  wife  were  domiciled  when  they  entered  into 
the  matrimonial  cotitract,  does  exclude  the  communion  of  goods 
and  any  daim  by  the  representatives  of  the  wife  in  the  event  of 
her  predecease,  it  must  operate  to  that  effect  just  as  fordbly  as  a 
special  covenant  in  a  marriage  contract  would  do ;  and  there  can 
be  no  doubt  that  the  communion  of  goods  may  be  excluded,  and 
every  claim,  that  might  otherwise  be  competent  to  the  represen- 
tatives of  the  wife,  barred  by  a  marriage  contract,  even  where  the 
marriage  is  entered  into  by  parties  resident  in  Scotland.  As  the 
husband  has  the  absolute  power  of  changing  his  domicile  as  ottea 
as  and  to  what  place  he  pleases,  if  the  l^al  rights  of  the  married 
parties  were  to  change  with  every  change  of  domicile,  the  rights 
of  the  wife,  as  being  entirely  at  the  mercy  of  the  husband,  would 
be  very  precarious. 
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Agreeably  to  these  principles  Voet(a)  deUven  the  following         1804. 
opinion : — "  Plane,  si  initio  nuptiarum  secundum  legem  domicilii  LAseiiY*. 
maritiy  universalis  bonorum  omnium  oommunio  inter  conjuges  in-  Hoo. 
ducta  fuerit,  vel  etiam  ex  adyerso  exclusa ;  deinoeps  autem  post  tern-  Abouiomt 
pons  interstitium  mutat&  mente,  conjuges  domidliom  ali6  trans-  ^^^^^'^ 
ferant,  veluti,  ex  Hollandi^  vel  regione  ultrajectinft  concedant  in  RMPONDiiif. 
Frisiam,  ubi  contrarii  effectus  matrimonii  ex  statutorigenty  ac  sola 
indudtur  acqusestuum  communio,  migratio  ilia  per  se  sola  nullam 
potest  drca  communionem  semel  inductam  adferre  mutationem, 
sed  durabit  et  in  novo  domicilio,  quie  inducts  est,  manebitque 
exdusa,  quas  ab  initio  exclusa  fuit.     Ut  enim  migratio  nullam 
pactb  dotalibus  aperte  conceptis  mutationem  adferre  potest,  ita 
nee  bonorum  oommunioni  per  tacitam  conjugum  pactionem  secun- 
dum snperius  dedarata  introductae :  tum  quia  migratio  nuspiam 
numeratur  inter  modos  dissohendee  vel  introducendas  sodetatis, 
aut  alterius  conventionis ;  tum  ne  alioquin  ab  inoerto  migrationia 
eventu  penderent  pacta  antenuptialia ;  neve  esset  in  potestaf^ 
mariti  pacta  dotalia  mutare  etiam  inritft  ac  reluctante  muliere, 
dum  eftdem  invito  potest  domidUum  ali6  transferre." 

In  like  manner  Lord  Kames  says  (b),  "  Where  two  persons 
joinmg  in  marriage  are  satisfied  with  the  legal  provisions,  there 
is  no  occasion  for  a  contract ;  and  the  parties  may  be  hdd  as 
agreeing  that  the  law  of  the  land  shall  be  the  rule.  It  is  in  efiPect 
the  same  as  if  the  parties  had  subscribed  a  short  minute,  bearing 
that  the  jus  relictse,  and  every  other  particular  between  them, 
should  be  regolated  by  the  law  of  their  country,  and  such  an 
agreement  expressed,  or  implied,  must  be  binding  all  the  world 
over  to  support  the  relict's  claim  against  the  testament  of  a 
deceased  husband.  It  may,  however,  happen  that  two  persons 
cardessly  join  in  marriage,  having  an  object  in  view  very  distant 
from  a  legal  provision;  law  does  not  admit  of  a  presumption 
against  rational  conduct;  but  though  it  should  be  admitted 
it  will  not  avail ;  as  every  man  is  bound  in  consdence  to  obey 
the  laws  of  his  country,  the  husband  when  disposed  to  think 
win  find  his  wife  entitled  by  the  law  to  the  jus  reUctse,  and 
will  see  that  an  attempt  to  disappoint  her  would  be  against 
consdence.    This  must  be  evident  to  him  when  at  home,  and 

(a)  Voet.  [Johannes,  Commen-  Qusestiones  excutiuntar]  lib.xziii. 

tarius]  ad  Pand.  [m  quo  prseter  tit.  ii.  [De  Ritu  Nuptiarum],  sect. 

Romani  Juris  Prindpia  ac  Con-  87. 

troversias  illustriores,  jus  etiam  (fi)  Prin.  of  Equity,  book  iii. 

hodiernum    et    pnedpuas    Fori  chap.  viii.  sect.  3. 
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1804.         it  most  be  equally  evident  that  dumge  of  place  cannot  rdieve 

LA«HL«Tr/'  **™" 

Hog.  Althongh  some  stress  has  been  laid  on  tins  proposition,  that 

Abovmkmt       soccession  ab  intestato  is  to  be  r^;alated  bj  the  law  of  the 

AKo  RcABONs    domicile,  which  the  party  whose  succession  is  to  be  disposed  of, 

RtspoNDBirr.    has  at  the  time  of  his  death,  the  respondent  does  not  see  how 

it  can  have  the  smallest  influence  upon  the  question  under 

The  legal  riglits  consideration.    The  legal  rights  of  husband  and  wife  are  not 

mih'S^ti^^  rights  of  suocessimi,  and  in  particular  the  daim,  which  the  ezecn- 

ri^ts  of  tors  of  the  deceased  wife  have,  i^ainst  the  suniving  husband  is 

tnccession.         qq^  qq^  indeed  can  be,  any  right  of  succeeding  to  the  husband ; 

but  where  it  exists  it  is  a  daim  ex  contractu,  and  a  right  inter 

nros,  originally  Tested  in  the  wife  and  arising  firom  the  ccmn 

munion  of  goods,  which  the  law  of  Scotland  implies  as  part  of 

the  marriage  contract  or  covenant,  and  which  being  so  vested 

Thedomi^eof  {q  the  wife  descends  from  her  to  her  representativeB.    The 

parties  at  the      domicile  of  the  married  parties  at  the  time  of  the  dissolution  of 

tune  of  the        the  marriage,  is  of  no  sort  of  consequence  with  respect  to  their 

£^^^ia  1^  "g^^  ^^^^  ™™*  depend  upon,  and  be  regidated  by,  an 

of Doaortofcon-  antecedent  contract,  vis.  the  implied  contract,  which  took  place 

l^^^^hdr  ^^^^^  ^^  ^  ^^  ^^^  ^^  ^^  marriage,  or  the  htw,  which  then 

legal  rights,       made  a  contract  between  them. 

which  must  ,[^^  ^^     ^^^  ^e  ^^^^g^  ofkinofthewifehavebyihe 

depend  upon,  a  % 

and  be  rega.      law  of  Scotland,  for  a  third,  or  half,  share  of  the  goods  in  eom- 

l^^ip^^t  •»  munion,  necessarily  supposes  that  there  are  goods  in  communion, 
contract,  yiz.  or  that  there  has  been  a  communion  introduced  by  the  manii^. 
the  implied  *<  A  man  and  woman  (says  Mr.  Ersldne)  (a),  by  entermg  into 
tMkpSacT  ^  marriage,  are  joined  in  the  strictest  sodety,  or  copartnery,  whidi 
between  them  necessarily  draws  after  it  a  communication  of  their  mutual  civil 
£e^^4ef  )>>^^'^^  (as  for  as  necessary  for  preserving  the  sodety),  styled  by 
or  the  hm,        our  law  the  communion  of  goods.** 

i^a^ntract  '^^  ^^^  ®^  ^^  ^^®  in  case  of  her  survivane^  or  her  e»> 
between  them,  cutors  in  the  event  of  her  predecease,  srises  foom  this  communion 
of  the  goods,  as  is  kid  down  by  all  our  authors.  Wherever  then 
a  marriage  establishes  a  communion  of  goods,  there  nurjr,  and 
must  be,  a  right  to  a  share  upon  the  dissolution  of  the  marriage : 
but  where  there  has  been  no  communion  introduced  by  the 
marriage,  the  wife's  executors,  by  the  nature  of  the  thin^  cannot 
have  any  claim  upon  the  dissolution. 

Suppose  diat  Mrs.  Hog  had  had  a  large  separate  pcnood 

(a)  Erskine  [Institute],  book  i.  tit.  vi  sect.  12. 
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estate,  which  by  the  law  of  Ei^land«  where  she  and  her  husband         1804. 
resided  at  the  time  of  the  marriage,  remained  her  own,  and  which  la8hl«y  « 
continued  to  be  her  own  exclusive  property  for  twenty  years  Hoo. 
after  the  marriage,  but  that  in  the  twenty-first  year  her  husband  Aroumbnt 
thought   proper  to  transfer  his  domicile  into  Scotland;    the  ^qrw ****'* 
respondent  will  beg  leave  to  ask.  Could  this  have  divested  her  ^ihfondbvt. 
ctf  her  property,  and  transferred  it  to  her  husband  without  her 
consent?    Surely  not.    To  strip  a  wife  of  her  property  in  this 
manner,  without  her  consent,  would  be  the  most  palpable  in- 
jnstioe.    Conveyance  of  property  by  marriage  is  known  m  our 
law,  and  that  of  some  other  countries ;  but  conveyance  by  change 
of  domicile  it  is  believed  has  never  been  heard  of. 

Again,  suppose  a  man  marries  in  Scotland,  and  his  wife  having 
a  large  personal  property,  the  whole  falls  under  the  communion 
of  goods,  and  becomes  his  own  jure  mariti;  can  it  be  supposed 
that  he  would  be  divested  of  it  again,  and  the  whole  be  transferred 
back  to  his  wife  merely  by  their  changing  their  residence,  and 
^oing  to  live  in  a  country  where  there  was  no  communion  of 
goods,  after  the  marriage  had  subsisted  perhaps  for  thirty  or 
forty  years?  This  will  not  be  pretended ;  but  if  a  change  of 
domicile  had  any  effect  in  this  matter,  it  must  operate  equally 
both  ways.  If  it  introduces  communion,  it  must  also  pnt  an 
end  to  communion,  and  all  the  rights  ariaing  from  it.  If  a  wife 
is  deprived  of  her  property  by  coming  from  a  country  where 
there  is  no  communion  of  goodst,  into  a  country  where  there 
is  communion  of  goods,  she  must  in  like  manner  be  restored 
to  her  property  by  coming  from  a  country  where  there  is 
communion,  into  a  countiy  where  there  is  no  communion,  of 
goods. 

The  appeUsnts  have  been  pleased  to  figure  a  variety  of  cases, 

and  to  mtike  many  fanciAil  and  ingenious  suppositions,  with  the 

view  of  creating  some  appearance  of  difficulty  in  the  question ; 

but  the  objections,  which  they  make  to  the  doctrine  maintained  by 

the  respondent,  and  the  cases  and  suppositions  which  they  state, 

are  in  general  formed  by  the  application  of  one  idea,  viz.  by 

supposing  the  locus  contractus  and  the  locus  domicilii  to  be 

different  at  the  time  of  the  marriage;  and  one  short  answer  to 

all  their  cases  is,  that  they  have  no  similarity  to  the  present  case, 

where  the  locus  contractus  and  locus  domicilii  of  both  parties 

were  the  same  at  the  time  of  the  marriage;  at  the  same  time  The  law  of  the 

there  is  no  difficulty  in  resolving  all  these  cases,  as  it  is  pkinly  J^'j^^^^l^t^^^ 

tlie  law  of  the  locus  domicilii  mariti  at  the  time  of  the  marriage,  time  of  the 

marmge,  must 
be  the  rale. 
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1804.  which  must  be  the  rule ;  that  is,  properly^  the  locus  matrimonii, 

Lashlbt  v.  ^o^g^  tlie  ceremony  should  be  performed  in  another  place. 
Hoo.  It  has  been  said,  that  as  the  childrens'  right  of  legitim  is 

Aboumbnt  regulated  not  by  the  domicile  at  the  time  of  the  marriage,  but 

FOR  raV***^"  by  the  domicUe  at  the  time  of  the  parent's  death,  so  the  right  of 

RB8PONDB29T.  thc  wifc  or  her  executors  to  a  third,  or  half,  of  moveables  must  be 

The  locus  domi-  regulated  by  the  law  of  the  domicile  at  the  time  of  death,  and  not 

properly  the  ^7  ^^^  ^^  ^^  ^^^  domicile  at  the  time  of  the  marriage, 
locus  matri-  But  this  argument,  with  submission,  is  built  upon  an  obvious 

Sc'^^r^S'  **"^'  '^^  ^®^^™  ^^  ^°^®®^  regulated  by  the  domicile  at  the 
should  be  per-  time  of  the  father's  death,  and  not  by  the  domicile  at  the  time 
oth"*^^"'"  ®^^^®'  °^  ^^®  constitution,  or  the  dissolution,  of  the  marriage ;  but 
Argument  *  ^  ^^"  ^^  ^^^®  ^^^  respect  to  the  right  of  the  wife  or  her 
built  falla-  executors  ?  By  no  means.  By  the  appellants'  own  doctrine,  as 
kgmmbekff  ^®^  *®  ^^•^  °^  *^®  respondent,  the  rule  is  very  different  for  the 
regulated  by  legitim,  and  the  wife's  right.  The  appellants  deny,  indeed,  that 
*J^gjJ^^*^^*^  the  wife's  right  is  regulated  by  the  law  of  the  domicile  at  the 
father's  death,  constitution  of  the  marriage ;  but  they  maintain  that  it  is  r^;n- 
S^cSte^^  the  ^^  ^^  *^®  domicile  at  the  dissolution  of  the  marriage ;  and  the 
time  either  of  domicile  at  the  father's  death  may  be  as  different  from  the 
the  constitu-  domicile  at  the  dissolution,  as  from  the  domicile  at  the  oonstita- 
solution,  of  the  ^^°'  ^^  ^^®  marriage ;  and  that  it  is  even  possible  that  the  domi- 
marriage.  cile  at  the  time  of  the  constitution  of  the  marriage,  and  at  the 

time  of  the  father's  death,  may  be  the  same,  while  the  domicile  at 
the  dissolution  of  the  marriage  by  the  mother's  death  may  be  m  a 
different  place. 

It  depended  indeed  on  Mr.  Hog's  domicile  at  the  time  of  his 
death,  whether  his  children  should  have  legitim,  or  not ;  but  it  in 
no  degree  depended  upon  the  domicile  at  the  time  of  his  death, 
whether  his  wife's  executors  should  have  a  third  of  the  moveables, 
or  not.  The  respondent  says  that  this  last  must  be  regulated  by 
the  domicile  at  the  time  of  the  constitution  of  the  marriage.  The 
appellants  argue  that  the  law  of  the  domicile  at  the  dissolution  of 
the  marriage  is  the  rule,  but  they  do  not  say  that  the  wife's  right 
depends  upon  the  husband's  domicile  at  the  time  of  his  death, 
which  is  sufficient  to  show  that  the  argument  of  the  appellants  by 
analogy  from  the  legitim,  is  without  any  foundation. 

Suppose  a  man  domiciled  in  Scotland  marries  and  has  children, 
and  when  the  marriage  has  subsisted  many  years  the  wife  dies, 
after  which  he  removes  his  domicile  to  England,  and  dies  domi- 
ciled there;  in  such  a  case  the  wife's  executors  would  have  a 
third  by  the  law  of  Scotland,  but  the  children  would  have  no 
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legitim.    Agatn^  suppose  that  a  man  marries  in  England,  has         1804. 

children,  and  his  wife  dies  while  he  is  still  domiciled  there,  after  lashlet  v 

which  he  fixes  his  domicile  in  Scotland  and  dies ;  in  such  case  the  Hoe. 

wife's  executors  would  have  no  third,  hut  the  children  would  haye  ARovmHT 

legiUm.    Or  let  ns  take  the  case  of  Mr.  Hog,  and  suppose  that  ^^!^^^^^ 

he  had  clearly  and   indisputahly  changed   his  domicile  from  Rbspondsmt. 

England  to  Scotland  before  his  wife's  death,  but  that  after  her 

death  he  had  as  clearly  returned  and  fixed  his  domicile  in 

England  and  died ;  then  the  respondent  would  have  maintained 

that  there  was  neither  wife's  third  nor  legitim,  because  the  first 

was  regulated  by  the  domicile  at  the  time  of  entering  into  the 

marriage,  and  the  second  by  the  domicile  at  the  time  of  the 

father's  death.     But  the  appellants,  upon  this  principle,  while 

they  must  hare  allowed  that  there  was  no  legitim,  would  no 

doubt  have  contended  that  still  there  was  a  claim  for  the  wife's 

third,  because  the  domicile  was  in  Scotland  at  the  time  of  the 

dissolution  of  the  marriage ;  from  whence  it  is  evident  that  the 

appellants'  own  principles,  when  strictly  followed  out,  must  have 

led  them  to  admit,  nay,  to  maintain  a  distinction  between  the 

nature  of  the  claim  of  legitim  and  the  daim  for  the  wife's 

third. 

And  these  rights  are  in  fact  in  their  nature  essentially  different,  The  rid^t  of 

the  first  being  a  right  of  succession,  and  the  last  a  right  ex  con-  JSjj  of  tt!e 

tractu,  afibrding  a  daim  of  debt  which  may  affect  the  husband  in  wife,  or  her 

his  own  lifetime.  That  the  wife's  right  to  a  third,  or  a  half,  is  not  ?fS****1'  S  !L 
,  ,  °  thirdf  or  half ,  <tf 

a  right  of  succession  but  a  right  ex  contractu,  creating  a  claim  of  moTeables  are 

debt  inter  vivos,  is  abundantly  evident,  and  has  been  already  fuDy  *"  thdr  nature 

shown ;  and  that  the  right  of  legitim  is  a  right  of  succession,  is  difTerent,  the 

laid  down  by  some  of  the  most  respectable  writers  on  our  law,  ^t  being  a 

and  is  indeed  demonstrable  from  the  nature  of  the  thing  to  any  ^^^  and  thT*' 

person,  who  will  attend  to  it.     It  is  not  a  right  to  a  certain  share  hut  a  right  ex 

of  the  goods  in  communion  betwixt  the  father  and  the  mother,  ^^rd^i^g 

as  has  sometimes  been  erroneously  supposed ;  for  though  there  claim  of  debt, 

should  not  be  one  penny  of  firee  goods  at  the  dissolution  of  the  ^^^^^^ 

marriage,  and  consequently  nothing  at  all  in  communion,  the  husband  in  his 

children  may  still  have  an  ample  legitim,  if  the  father  shall  own  lifetime. 

afterwards  acquire,  and  die  possessed  of,  considerable  moveable 

property. 

It  is  therefore  simply  a  right  to  a  certain  share  of  the  fisither's 

moveable  succession;  and  accordingly,  as  it  never  operates  till 

his  death,  so  the  children  of  all  the  marriages  he  may  have 

contracted,  are  equally  entitled  to  it,  without  regard  whether  there 
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Lashlbt  v. 
Hoo. 

Aroumbnt 

AND  RbABONS 
FOBTHS 

Rbspondbnt. 

The  respond- 
ent has  hitherto 
argued  this 
question,  upon 
the  supposition 
of  a  marriage 
haying  been 
made  in  Eng- 
land without  a 
contract,  but  in 
fact  not  only 
was  the  mar- 
riage entered 
into  by  parties 
domidledin 
England  at  the 
time,  but  mar- 
riage articles 
were  also  exe- 
cuted there 
betwixt  the 
parties. 

Where  parties 
marry  in  any 
country  with- 
out a  contract, 
as  it  must  be 
presumed  they 
wish  their 
rights  to  be 
settled  by  the 
law  of  that 
country,  so 
where  parties 
marry  with  a 
contract,  it 
must  be  pre- 
sumed they 
have  the  law  of 
the  country  in 
view,  both  for 
explaining  the 
terms  of  the 
contract,  and 
for  ascertaining 
those  rights  not 
expressed  in  the 
contract. 


are  any  goods  in  communion,  or  what  were  the  goods  in  oom« 
mnnion  during  the  respective  marriages. 

The  respondent  has  hitherto  argued  diis  question  upon  the 
supposition  of  a  marriage  having  heen  made  in  England  without 
a  contract ;  hut,  in  fact,  not  only  was  the  marriage  entered  into 
hj  parties  domiciled  in  England  at  the  time,  but  marriage  articles 
were  also  executed  there  betwixt  the  parties.  This  circumstance, 
in  the  respondent's  apprehension,  greatly  strengthens  his  argu- 
ment. Where  parties  marry  in  any  country  without  a  oontiact. 
as  it  must  be  presumed  they  wish  their  rights  to  be  settled  by 
the  law  of  that  country,  so  where  parties  marry  with  a  contract 
it  must  be  presumed  thqr  have  the  law  of  the  country  in  view* 
both  for  explaining  the  terms  of  the  contract,  and  for  ascertaining 
those  rights  not  expressed  in  the  contract.  If  the  prorisioos 
settled  in  the  contract  by  Mr.  Hog  or  Mrs.  Hog  did,  de  jur^ 
exclude  her  from  the  le^  provisions  due  to  a  wife  by  the  law 
of  England,  it  must  be  presinned  that  this  was  the  meaning  of 
the  parties.  If  the  reverse  be  the  law  of  England  it  moat  be 
presumed  that  the  reverse  was  also  their  intention.  In  short,  it 
must  be  presumed  tluit  Mr.  Hog,  when  he  entered  into  the 
contract,  meant  that  his  wife  should  have  the  provision  thereby 
devised  to  bar,  over  and  above  what  else  she  was  by  the  law  of 
England  entitled  to  upon  a  contract  conceived  in  such  terma. 

This  is  all,  however,  that  Mr.  Hog  meant  his  wife  should  have ; 
he  certainly  did  not  mean  that  she  should  have  over  and  above,  the 
legal  provisions  due  to  a  wife  by  the  law  of  any  other  country. 

When  Mr.  and  Mrs.  Hog  were  married,  it  does  not  appear 
that  either  of  them  intended  to  reside  in  Scotland  at  any  fiitoie 
period.  But  supposing  it  could  be  diown  that  Mr.  Hog  had 
auch  intention,  there  is  not  the  least  reason  to  believe  that  he 
bad  the  law  of  Scotland  in  view,  or  that  he  intended  the  intemts 
of  himsdf  and  his  wife  should  in  any  respect  be  altered  by  a 
change  of  residence  to  Scotland ;  as,  upon  the  suppoeidon  that 
the  parties  were  to  reside  in  Ei^land,  tiiere  is  reason  to  bdiefe 
that  it  was  their  intention  to  have  the  contract  regulated  and 
explained  by  the  law  of  England,  so  even  upon  the  auppodtiiNi 
that  an  ultimate  change  of  residence  was  in  view,  there  is  as 
much  reason  to  believe  it  was  intended  to  have  the  contract  still 
i^gukted  by  the  same  law.  If  the  legal  and  conveatioDal  pro- 
visions due  upon  this  contract  were  thoii^t  ade^pate  on  the 
snppomtion  that  the  parties  were  to  reside  in  England,  dhey  most 
have  been  adequate  wherever  they  were  to  reside.     When  a 
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marriage  oontraet  is  entered  into^  the  provimons  settled  on  the         1804. 
wife  are  r^;iilated,  not  from  r^;ard  to  the  reaidenoe,  which  they  labblbyv 
are  to  have  in  thii»  or  that  coontiy,  but  from  a  r^ard  to  the  rank  Hoo. 
and  ibrtane  ci  the  parties^    To  say  that  the  rights  of  married  Arovmsnt 
parties  are  to  change  with  their  residence  is»  in  other  words,  to  ^^  RaAsoNs 
say  that  a  change  of  residence  breaks  a  marriage  contract,  which  Bbsfondsmt. 
is  a  perfect  absurdity :  marriage  contracts,  like  erery  other  con* 
tract*  mnst  be  good  all  die  world  over ;  and,  in  whaterer  country  To  isy  tfait  the 
the  parties  come  to  reside,  they  will  be  explained  by  the  judges  ^  mxt^^m 
of  that  country,  ^preeably  to  the  laws  of  the  country,  where  the  to  change  with 
contract  was  entered  into.    In  short,  the  marriage  contract  in  ^^^^^ 
question  must  be  interpreted  in  the  same  way  as  if  there  had  words,  to  say, 
been  an  express  dause  in  it  declaring  that,  in  case  the  parties  ^  a  change 
should  afterwards  reside  in  Scotland,  the  conventional  provisions  breaks  a  mar- 
were  to  be  in  frdl  of  all  l^al  provisions  which  a  wife  could  daim  ^*^  contract, 

by  the  kw  of  that  country.  ^"»  whatever 

'  ''  oountnea  the 

Had  Mr.  and  Mrs.  Hog  married  in  Scotland,  can  it  be  believed  parties  ooqie  to 

that  Mr.  Hog  would  have  meant  his  wife  to  receive  not  only  the  reside,  marru^ 
provisions  which  he  settled  on  her  by  the  contract,  but  also  the  be  explained  by 
legal  provisions  due  to  a  wife  by  the  law  of  Sootknd ;  viz.  if  the  the  judges  of 
husband  predeceased,  a  teroe  of  his  Umds,  a  half  of  his  personal  ^g,^^^' 
fortune,  if  there  were  no  children,  and  a  third  if  diere  were ;  and,  the  laws  of  the 
inally,  if  the  wife  piedeeeased,  a  certain  share  of  the  goods  in  [j^e^J^ti^^ 
communion  to  the  wife's  executors  ?    This  cannot  be  supposed,  was  entered 
In  marriage  contracts  executed  in  Scotland,  where  there  are  con-  ^^' 
ventional  provisions  settled  on  the  wife,  there  is  always  intro* 
duoed  a  clause  declaring  them  to  be  in  full  of  legal  provisions. 
According  to  the  plea  maintained  by  the  appellants,  while  they 
demand  that  the  contract  of  marriage  shall  be  determined  by  the 
law  of  Scotland,  they,  in  ^t,  insut  that  Mrs.  Hog's  executors 
shall  be  put  on  a  better  footing  than  if  the  marriage  had  taken 
place  in  Scotland  and  by  a  Scotch  contract ;  and,  in  like  manner, 
if  Mrs.  Hog  had  surrived  her  husband,  it  would  also  have  been 
insisted  that  her  interests  were  greater.    In  a  word,  Mrs.  Hog 
would  have  been  entitled  had  she  survived  her  husband,  and  her 
executors  are  entitled  since  she  predeceased  him,  to  all  the  pro- 
visions arising  by  the  law  of  England,  in  consequence  of  the 
contract  in  question :  but  neither  would  she  have  been  in  the  one 
case,  nor  her  executors  in  the  other,  entitled  to  any  of  the  pro- 
visions due  in  such  cases  by  the  law  of  Scotland,  and,  as  the 
present  claim  is  only  due  by  the  law  of  Scotland,  it  cannot  be 
supported. 
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Sapposing  that 
Mr.  and  Mrs. 
Hog  had  been 
domicQed  in 
Scotland  at  the 
time  of  their 
marriage,  and 
that  they  had 
executed  a  con« 
tFMt  there,  the 
lameinsab- 
•tanoe  with  the 
one  which  thej 
executed  in 
Bnf^d,  itin 
the  respondent 
apprehendi 
that  the' 


prorisiona  doe 
to  a  wife  and 
her'esecntors, 
by  the  Uw  of 
Scotland,  would 
haye  been  ex- 
cluded. 


Supposing  that  Mr.  and  Mrs.  Hog  had  heen  domicOed  in  Soot- 
hmd  at  the  time  of  their  marriage,  and  that  they  had  executed  a 
contract  there,  the  same  in  sabstanoe  with  the  one  which  thej 
executed  in  England,  still  the  respondent  iqpprehends  that  the 
legal  prorisions  due  to  a  wife  and  her  executors,  by  the  law  of 
Scotland,  would  have  been  excluded.  It  is  a  general  principle  of 
law,  that  provisio  hominis  toUit  pronsionem  I^;is ;  and  agreeable 
to  this  principle  a  special  discharge,  or  renunciation,  cannot  be 
necessary  to  evacuate  the  legal  daim  arising  from  marriage ;  for 
no  reason  can  be  assigned  why  any  implied,  or  yirtnal,  diachaige 
should  not  take  place  in  regatd  to  marriage  prorisions^  as  wdl  as 
in  other  cases.  Indeed,  it  is  not  only  a  l^;al  but  a  natural  and 
just  presumption,  where  oouTcntional  proriaons  have  been  stipu- 
lated  in  marriage  articles,  that  those  provisions  are  stipulated  to 
the  Wife,  and  accepted  of  by  her,  in  Hen  of  those  daims,  which 
she,  or  her  representatives,  might  have  had  by  law  on  her 
husband's  heritable  estate  or  of  the  interest  they  would  have 
had  in  his  moveable.  It  cannot  be  siqpposed  that  it  was  the 
meaning  of  parties  that  the  wife,  or  her  representatives,  ahould  be 
doubly  provided. 

Sir  George  Mackenzie,  in  his  Observations,  siys  (a),  "Bj  die 
laws  of  other  nations  it  is  dear,  that  where  a  wife  is  secured  by  a 
conventional  provision,  she  can  have  no  right  to  any  l^;al  pro- 
vision ;  this  the  French  expressly  determine,  when  they  say  that 
a  ^k  having  dotarium  pmfixum  cannot  daim  dotarium  ex  lege 
et  oonsuetudinarium." 

In  a  case  dedded  in  1763,  a  daim  of  the  representatives  of  a 
predeceasing  vrife  vras  found  to  be  exduded  by  oonventkmal  pro- 
visions in  foyour  of  the  wik  alone ;  although  nothing  whatever 
was  stipulated  in  fovour  of  her  representative  in  the  erent  of  her 
predecease*  The  case  is  collected  in  the  3rd  vol.  of  the  Facnliy 
Collection,  and  abridged,  as  follows,  in  the  [Folio]  Dictionaiy : 


(a)  P&ge  460,  act  1681,  c  10. 
[Observations  on  the  Acts  of  Pto- 
liament  made  by  King  James  the 
First,  King  James  the  Second, 
King  James  the  Third,  King 
James  the  Fourth,  King  James 
the  Fifth,  Queen  Mary,  King 
James  the  Sixth,  King  Charies 
the  First,  snd  King  Charies  the 
Second.— Works  of  that  eminent 


and  learned  lawyer,  &  George 
Mackensie,  of  Rosebaugb,  Advo- 
cate to  King  Charles  11.  and  King 
James  VII.,  with  many  learned 
treatises  of  his  never  before 
printed.  Edinburgh,  2  vols,  folio, 
17l6and  1723.— The  observations 
upon  the  act  concerning  Wives' 
Terees  are  at  voL  i.  page  438  of 
the  LawTreatises  and  Pleadings.] 
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''Penelope  M^Donald^  in  her  marriage  contract  ^th  Lachlan         1804. 
M'Kinn^n,  was  proyided  in  a  certain  annuity  during  her  life,  in  las  my 
the  event  of  her  surviying  her  hushand,  and  likewise  to  a  third  of  Hoo. 
the  moTeables;  hut  there  was  no  clause  discharging  the  l^al  Asovmint 
provisions.    The  brothers  of  the  wife  granted  hill  for  the  tocher  ^"  Rbabons 

*  °  FOa  THE 

of  1000  merks,  which  she  assigned  to  her  husband.    The  wife,  Rbspondbnt. 

after  some  years,  having  died  without  children,  the  huahand 

pursued  the  brothers  for  payment  of  the  tocher ;   who  pleaded 

in  defence  that  all  the  dauses  in  the  contract  proceeded  on  the 

supposition  of  the  husband's  predecease ;  but  that  no  provision 

had  been  made  on  the  supposition  of  the  wife's  predecease,  which 

being  the  event  that  had  happened,  her  share  of  the  moveables, 

which  could  not  be  taken  away  but  by  express  renunciation, 

devolved  on  them  as  her  nearest  of  kin ;  and  this  share,  which 

was  in  the  pursuer's  hands,  more  than  compensated  the  claim 

for  tocher.    The  Lords  found,  that  the  provisions  in  the  contract 

of  marriage  were  in  full  of  all  the  legal  provisions ;  and  that 

therefore  the  defenders  had  no  claim  upon  any  part  of  the 

pursuer's  moveables.    February  24,    1763.    M'Kinnan  contra 

McDonalds  (a)." 

And  a  still  later  case  is  coUected,  as  follows: — ''Dalton,  in 
a  postnuptial  contract  of  marriage,  bestowed  on  Biddell  his  wife, 
in  the  event  of  her  surviving  him,  a  liferent  of  his  whole  effects 
heritable  and  moveable.  On  her  part,  she,  in  the  event  of  her 
predecease,  assigned  to  him  her  share  of  the  goods  in  com- 
munion, her  paraphernalia,  and  the  liferent  of  a  house  belonging 
to  her;  stipulating,  at  the  same  time,  an  annuity  and  a  small 
sum  of  money  to  her  next  of  kin.  Dalton  died  before  his  wife, 
and  her  executors  after  her  death  laid  claim  to  the  half  of  the 
moveable  effects  in  name  of  widow's  part,  which  was  nowhere 
expressly  discharged  in  the  contract  of  marriage.  The  Lords 
found  that  the  wife's  acceptance  of  the  provisions  in  the  marriage 
contract  virtually  implied  a  renunciation  of  the  jus  relictse. 
November  28th,  1781.    Biddell  contra  Dalton  (6)." 


The  ensuing  is  so  much  of  the  Order  of  the  House  of  Lords  as 
relates  to  the  claim  of  Mrs.  Lashley  in  right  of  her  mother,  to  a 
share  of  her  father's  moveable  estate  at  the  time  of  her  mother's 
death : — 

(a)  [See  the  first  part  of  the  (&)  [See  the  note  (a),  ante,  page 
note,  ante,  page  461.]  462.] 
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House  op  Lords,  16  July,  1804. — It  is  dedared,  by  the 
Lords  spiritual  aod  temporal  in  Parliam^t  assembled,  tbiM;  the 
oontract  of  marriage  between  the  late  Mr.  Bog^  Hog  and  his 
wife,  is  not  so  oonceived  as  to  bar  a  claim  to  Ic^  proviaions ; 
and  that  B<^ger  Hog  is  to  be  considered  as  hanag  his  domi- 
cile in  Scotland  at  the  time  of  his  wife's  death ;  and  that  the 
pursuer  has  therefore  a  claim  in  right  of  her  mother,  the  wife  of 
the  said  Mr.  Bog^  Hog,  who  at  the  time  of  her  death  had  his 
domicile  in  Scotland,  to  a  share  of  the  moveable  estate  of  her 
tsAhef  at  the  time  of  her  mother's  death.— Lords'  Journals^  voL 
xliv.  page  671. 


Lord  Eldon,  in  moving  the  judgment  of  the  House,  is  said  to 
have  qM>ken  at  great  length.  But,  except  some  remarks  upon 
the  case  of  Feaubert  v.  Tunt,  Free.  Chan.  207*  S.  C.  1  Bro, 
P.  C.  129,  (in  which  it  was  determined  that  a  contract  made  in 
France  on  the  marriage  of  two  people  of  that  nation,  who  after- 
wards took  refuge  and  lived  in  England,  should  be  carried  into  a 
specific  execution  here,  although  the  terms  of  it  referred  to  the 
custom  of  Faris,)  and  two  or  three  dicta  upon  collateral  points  (a) 
taken  from  some  loose  papers  connected  with  the  case  once  in 
the  author's  possession — it  is  bdieved  that  no  part  of  his  lord- 
ship's speech  has  been  preserved. 


The  foregoing  passage  was  written  in  1823.  The  anflior's 
bdief  that,  with  the  exception  there  mentioned,  no  part  of  Lwd 
Eldon's  speech  had  been  preserved,  was  founded  upon  an  inquiry 


Latkieify.Hog. 
Qneition  aa  to 
wife's  title  to 
any  ptrt  of  the 
goods  in  com- 
munion, ac- 
quired before 
ihe  change  of 
domicile. 


(a)  [A  question  was  put  upon  a 
point,  which  some  foreign  jurists 
would  consider  not  collateral.] 
Lord  Eldon — Is  it  not  a  question 
whether  the  pursuer,  in  right  of 
the  wife  her  mother,  is  entitied  to 
any  part  of  the  goods  in  commu- 
nion acquired  before  the  change 
of  the  domicile  ?  La$kle^Y,Hog, 
in  the  House  of  Lords,  May,  1802. 

[This  question  was  put  during 
the  argument.  The  short-hand 
writer's  notes  of  Lord  Eldon's 


speech,  upon  moriog  judgment, 
have  no  trace  of  the  point  to  which 
it  relates.  There  is  no  allusion  to 
the  point  in  either  of  the  piDtad 
cases.  Should  it  havebeen thought 
that  the  wife's  daim  embraced  only 
the  goods  in  communion  acquired 
since  the  alteration  of  domicile,  an 
inquiry  to  distinguish  such  goods 
would  be  an  operation  not  more 
difficult  than  some  operations  al- 
most daily  performed  in  the  offices 
of  the  Masters  in  Chancery.] 
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made  of  the  late  Chief  Baran  Atexander,  (at  the  time  of  the  1804. 
iiMjaiiy  one  of  the  Masters  in  Chanceiy,)  who  had  signed  the  ^  ^  ^ 
ease  of  the  Appellant.  It  has  turned  out,  however,  that  the  Hoo. 
ahort-hand  writer's  notes  of  the  entire  speech  of  Lord  Eldon, 
and  also  of  the  entire  speech  of  Lord  Rosslyn,  were  in  existence, 
and  they  have  been  printed  in  the  Appendix  to  a  Treatise  which 
well  deserves  a  place  in  every  law  library : — Robertson  on  the 
Bnlea  of  the  Law  of  Personal  Succession  in  the  Different  Farts 
of  the  Bealm ;  and  on  the  Caaes  regarding  Foreign  and  Liter- 
national  Succession,  which  have  been  decided  in  the  British 
Courta.  Bdinbuigh:  1836,  8vo.  Mr.  Robertson  is  the  author 
of  the  Tdnme  of  Reports  of  Cases  on  Appeal  from  Scotland, 
puUiahed  in  1807  (a).  The  following  is  a  copy  of  so  much  of 
Lord  Eldon's  speech  as  relates  to  the  question  whether  Mrs. 
Laahley  had  any  daim,  in  right  of  her  mother,  to  a  share  of 
the  personal  estate  of  her  father  at  the  dissolution  of  the 
marriage.  In  its  language  the  speech  is  no  model  eilher  of 
conciseness  or  aocoracy  (6). 

Houac   OF  Lords,  9th  Jufy,    1804. — Lord  Eldon. — The  Lord  Eldon's 
question  whether  Mrs.  Lashley  has  under  the  dreumstances 


Spsbch. 


(a)  [At  page  4  of  that  work, 
Mr.  Robertson  mentions  this  case 
of  Loihl^  V.  Hog.  See  post,  page 
496.] 

(&)  [Mr.Robertsonstatestbatthe 
cause  came  on  to  be  beard  in  the 
House  of  Lords  on  the  1 1th  May^ 
1 802,  and  that  it  was  ai]gaed  by  the 
then  Attorney  General  (Mr.  Per- 
ceval) and  Mr.  Clerk  (afterwards 
Lord  Bldin)  for  the  appellants, 
and  by  Mr.  RomiUy  and  Mr. 
Brskine  (afterwards  Sir  Samuel 
Romilly  and  Lord  Erskine)  for  the 
respondent.  The  hearing  lasted 
for  five  days  in  that  session,  and 
two  days  in  the  foUowing  session, 
and  concluded  on  the  9th  of  Au- 
gust, 1803. — ^After  the  pleadings 
had  been  finished,  the  judgment 
was  adjourned  till  the  next  sesoon 
of  Parliament,  1804 ;  nothing  was 
done  till  towards  the  dose  of  that 


session.  At  length,  after  a  speech 
of  two  days  by  Lord  Eldon,  Lord 
Chancellor,  judgment  was  given 
on  the  16th  day  of  July,  1804.] 

[Mr.  Robertson  mentions  that  Opinion  of  Sir 
Sir  William  Grant,  when  con-  W.  Grsnt. 
suited  (as  counsel),  at  one  time 
gave  his  opinion,  that  In  so  far  as 
not  regulated  by  the  marriage  ar- 
ticles, the  law  of  England,  where 
the  parties  were  domiciled  at  the 
time  (of  the  marriage),  ought  to 
regulate  the  rights  of  husband  and 
wife  during  the  marriage,  and  at 
the  dissolution  thereof.  It  may 
be  noticed,  that  Sir  William  Grant 
signed  the  case  of  the  appellant, 
in  Hog  v.  Hog,  printed  post.] 

[The  notes  to  Lord  Eldon's 
speech,  inclosed  between  brackets, 
are  by  the  author  of  the  present 
publication.] 
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^ . ' 

Lashlbt  v. 
Hoo. 

Lord  Eldon'b 
Spbsor. 


CommunioD  of 
good!  accord- 
ing to  the  Uw 
of  Sootlind. 


any  claim  under  her  motliery  certainly  is  an  extremely  im- 
portant question^  which^  it  appears  to  me,  has  heen  hitherto 
unprejadiced  by  any  direct  decision,  but,  as  it  seems  to  me,  by 
no  means  miaffected  by  the  establishment  of  prindples,  whidi 
have  application  to  it.  It  is  this,  whether,  when  a  person 
marries  in  one  country,  and  on  that  marriage  a  contract  is  entered 
into,  but  which  contract,  in  the  terms  of  it,  has  no  relation  what- 
ever to  the  personal  property  of  the  husband,  such  as  it  is  at  the 
time  of  the  marriage,  such  as  it  shall  be  subsequent  to  the  time 
of  the  marriage,  or  such  as  it  may  be  at  the  death  of  the  hus- 
band; whether,  because,  in  fiict,  the  marriage  took  place  in 
England,  whatever  may  be  the  change  of  domidl  of  the  husband 
subsequent  to  the  marriage,  and  whatever  shall  be  said  to  be  in 
law  the  place  of  his  domidl  at  the  time  of  his  death ;  the 
administration  of  his  estate  in  that  place,  where  he  dies  domiciled, 
is  to  be  an  administration,  as  far  as  it  respects  his  wife,  with  refe- 
rence, not  to  the  law  of  the  place  where  he  died  domiciled,  but  to 
the  law  of  the  place  where  the  marriage  was  had;  and  then 
stating  that,  whatever  might  have  been  her  claims  if  she  bad  been 
married  in  the  place  where  her  husband  died,  let  her  husband 
die  domiciled  where  he  may,  she  neither  has,  nor  can  hav^  any 
other  rights  than  those,  which  she  would  have  had,  if  the  husband 
had  died  domiciled  in  the  place  where  the  marriage  was  entered 
into.  This  question  comes  to  be  important,  because  your  Lord- 
ships will  observe  that  there  is  a  great  difference,  particularly  in 
this  case,  which  is  the  case  of  a  predeceasing  wife,  between  the 
claims  of  her  children,  and  what  would  be  the  claims  of  her 
children,  if  the  rights  of  the  mother  are  to  be  detenmned  upon 
by  the  law  of  Scotland,  or  by  the  law  of  England.  Under  the 
law  of  England,  I  need  not  state  to  your  Lordships  that,  where 
the  wife  predeceases  the  husband,  and  there  has  been  no  con- 
vention or  provision  upon  her  marriage ;  when  she  dies,  instead 
of  any  body  representing  her  having  any  claim  as  against  the 
husband,  her  husband  has  a  title  to  be  her  universal  represai- 
tative  against  any  children  she  had,  and  all  o&er  persons  in  the 
world.  The  law  of  Scotland  is  not  so,  because  that  law  recog- 
nises what  is  called  the  communion  of  goods  in  the  married  stat^ 
and  by  virtue  of  that  law  the  wife  has  certain  interests,  if  she 
predeceases  the  husband ;  she  and  her  husband  being  considered 
as  entitled,  in  communion  and  society,  in  the  personal  estate,  and 
the  sodety  and  communion  expiring  by  the  dissolution  of  the 
marriage :  iu  consequence  of  her  death,  the  property  comes  to  be 


ANCIENT  AND  MODERN.  481 

severedy  and  her  children,  as  her  children,  have  a  right  to  a  part  1804. 

of  the  property  of  the  husband,  as  representing  her,  against  the  l^shley  v. 
husband  himself  (a) .    The  proportion,  in  the  case  of  the  wife  dying  Hoo. 
after  her  husband,  seems  to  be  pretty  much  the  same  as  in  the  Lord  Eldon's 
law  of  England :  if  he  predeceases  her  in  England,  dying  intes-     ^"*^°- 
tate,  leaving  children,  your  Lordships  know  her  share  is  one 
third,  and  the  children  have  the  other  two  thirds ;  if  there  are  no 
children,  her  proportion  is  a  moiety ;  and  the  next  of  kin,  not 
standing  in  the  condition  of  children,  take  the  other  moiety.     So, 
in  the  law  of  Scotland,  her  right  is  different,  in  respect  to  the' 
proportion  or  extent  of  her  claim,  in  respect  of  her  husband's 
dying  with  children,  or  without  children.     I  think,  if  he  dies 
with  children,  she  is  entitled  to  a  third,  and  to  a  moiety  if  he  dies 
without  children.     In  order,  therefore,  to  state  this  question  to 
your  Lordships,  we  must  consider,  first,  what  would  be  the  case 
supposing  the  wife  had  died  after  the  husband ;  and  see  how  far 
the  principles  we  shall  establish  to  regulate  that  case,  will  apply 
to  the  case  of  the  wife  predeceasing  her  husband.    When  it  was 
stated,  at  the  bar  here,  that  the  locus  contractus  matrimonii  must 
govern,  one's  attention  was  naturally  called  to  the  consideration 
of  all  the  difficulties  that  presented  themselves,  as  consequential 
upon  that  way  of  stating  the  proposition.     I  am  ready  to  admit, 
there  are  considerable  difficulties  upon  any  state  of  the  proposi- 
tion ;  and  yet,  to  a  mind  informed  as  that  of  an  English  lawyer 
is,  as  he  is  informed  by  his  habits,  I  own  it  appears  to  me  one  of  Thai  the  Iocub 
the  most  extraordinary  propositions  I  have  ever  heard,  notwith-  ^j^rim^nlj  j, 
standing  the  passages  that  are  found  in  text  writers  upon  the  to  govern  is  a 
subject  (6),  that  it  could  be  maintained,  as  an  universal  proposition  ^'^^^"^ 

(a)  [This  was  the  right  which  to  her  next  of  kin.]  l^t 'm 'a  uni. 

was  the  subject  of  the  appeal,  and         [Mr.  Robertson  has  appended  to  venal  propo- 

not  the  jus  relicts.    Sec  the  note,  this  passage  a  note. — ^That  this,  Mtion,  notwith- 

ante,  page  460.]  which  in  the  course  of  the  appeal  Lgg^J^  ^jj^^ 

[In  the  preceding  part  of  his  was  offcen  called  the  jus  relictae,  are  found  in 

speech,  in  which  the  facts  and  more  strictly  was  in   this  case  text  writers 

the  questions  arising  thereon  are  Mrs.  Hog's  share  of  the  goods  in  ?^       * 

stat^.  Lord  Eldon  said,  that  if  communion  at  the  dissolution  of 

Mrs.  Hog  was   the  wife   of  a  the  marriage  by  her  death.] 
domidled   Scotchman,  she   was         (6)  [The  names  of  the  text  wri- 

entitled,  predeceasing   her  bus-  ters  to  whom  reference  was  made 

band,  to  what  they  call  jus  re-  during  the  argument  do  not  ap- 

licts  ;    that  the  husband  could  pear.  The  author's  abstract  shows 

not  deprive  her  of  it,  but  that  she  the  names  of  all  the  text  writers 

had  that  claim,  and  transmitted  it  cited  in  the  printed  cases.] 

VOL.  II.  I  I 
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1804.  at  leasty  that  the  locus  contractus  matrimonii  was  to  govern.  It 
Lashlkt  V  **'  ^°  doubt,  one  question,  what  is  an  universal  proposition  to 
Hog.  be  acted  upon  in  England,  Scotland,  or  anywhere  else,  as  a 

Lord  Eldon's  principle  of  sound  law,  to  be  adopted  every  where.    And  another 
Spbich.  thing  to  say,  what  is  to  be  considered  as  being  the  law  of  England 

upon  the  point  When  one  recollects  what  has  been  the  universal 
practice  in  regard  to  the  administration,  in  this  oountiy,  of  the 
effects  of  intestates,  under  all  the  circumstances  which  have 
obtained,  under  all  the  changes  and  mutations  of  instruments 
which  parties  make  in  their  lifetimes,  I  believe  it  never  occurred 
to  any  persons  who  have  sat  in  those  courts,  in  which  they  admi- 
nister the  estates  and  effects  of  intestates,  to  think  of  the  question. 
Where  was  the  party  married?  in  order  to  decide  what  was  the 
share  a  wife  was  to  take  of  her  husband's  personalty.    This  is 
very  familiar  to  us  in  this  country,  because  your  Lordships  know 
very  well  that  the  distribution  of  the  personal  estate  of  intestates 
is  in  different  proportions  in  different  parts  of  England :  where  a 
person's  estate,  for  instance,  is  to  be  distributed  as  the  personal 
estate  of  an  individual  living  in  that  district  in  which  the  custom 
of  the  province  of  York  obtains,  the  wife  is  there  entitled  to  five 
ninths  (a) ;  and  if  the  locus  contractus  matrimonii  is  to  determine 
upon  her  rights,  where  there  is  no  domicile  in  the  province,  I 
believe  I  should  state  a  doctrine  that  would  extremely  surprise  all 
those  inhabitants  of  London,  who  have  transplanted  themselves 
S**  ^^^     ^^  ^®  P"^  ^  which  I  am  now  alluding,  if  I  were  to  tell  them, 
ooming  from      ^  ^^^  happened  to  die  domiciled  in  the  province  of  Canterbury, 
parU  to  which    where  the  wife's  share  is  one  third,  that  it  was  not  the  drcum- 
the  proviMc**of  8*w^<*  ^^  heiag  themselves  domiciled  within  the  province  of  Can- 
Tork  extendi,     terbury,  which  was  to  regulate  this ;  but  that  the  circumstance 
Snd  dyinK "      ^^**  ^®  marriage  had  been  had  in  that  part  of  this  kingdom  on 
domiciled  in       which  the  custom  of  the  province  of  York  attaches,  was  to  decide 
^  fV"tffl-'""       upon  it ;  and  that  it  was  to  decide  upon  it  with  no  communica- 
bnry.  tion,  and  no  agreement  between  the  parties  at  the  time  of  the 

marriage.  Upon  this  doctrine  the  result  would  be,  that  if  a  man 
domiciled  within  the  province  of  Canterbury,  should,  in  taking  a 
journey  northward,  many  a  lady  within  the  province  of  York, 
though  they  went  immediately  home,  and  resided  during  the  rest 
of  their  lives  within  the  province  of  Canterbury,  the  wife  would 
be  entitled  to  five  ninths  of  the  personal  estate  (a).  Taking  it  the 
other  way,  we  know  there  are  persons  who  come  from  that  part 


(fl) 


[See  the  Appendix  to  the  present  volume.] 
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of  the  world  to  which  the  custom  of  the  province  of  York  extends :         1804. 
they  happen,  perhaps,  not  to  think  much  about  these  things ;  in  lashlky  v 
adTanced  life  thej  are  likely  to  go  home  again,  and  they  take  Hoo. 
their  chance.     They  are  husband  and  wife,  in  this  respect  as  in  Loud  Elton's 
all  others,  for  better  and  for  worse ;  and  I  should  conceive  it  to  ^^"^^^* 
be  quite  dear  law  (though  it  seems  to  have  puzzled  some  very 
learned  persons  in  the  statement  of  these  cases),  that  a  man 
might  come  from  a  particular  part  of  the  north  of  England  and 
many  in  the  north  of  England,  where,  if  he  had  died  before  he 
accomplished  his  purpose  of  taking  his  journey,  his  lady  would 
unquestionably  receive  five  ninths  of  the  personal  estate :  if  he 
came  up  to  London  to  better  his  fortune  (as  we  north-country 
people  are  qpt  to  do),  and  died  in  London,  his  wife  would  take  her  C>sc  of  has- 
one  third  according  to  the  custom  of  the  province  of  Canterbury ;  comine*fiwBi 
and  if  in  his  old  age  he  had  retired  to  the  land  of  his  nativity,  parts  to  which 
and  died  intestate,  the  kdy  there,  who,  in  the  first  instance,  Jhepro^^°of 
would  have  been  entitled  to  five  ninths,  who  had  by  the  course  of  York  extends, 
events  lost  that  right,  and  become  entitled  in  the  second  instance  ?*^j  ^^^" 
to  only  one  third,  when  her  husband  returned  again  to  the  pro-  becoming  do- 
vince  of  York,  dying  in  the  place  in  which  he  was  bom  and  "tidied inthe 
married,  would  be  restored  again  to  the  five  ninths ;  her  condition  Canterbury, 
as  a  wife  and  her  right  as  a  wife  being  altered  from  time  to  time  returning  to  the 
exactly  as  her  person  followed  her  husband's  person  from  one  Tork'^^d 
place  of  domicil  into  another  place  of  domicil,  till  it  was  at  last  dying  domi- 
decided,  by  his  death,  where  he  left  his  residence  in  this  world. 
I  take  that  to  be  quite  dear  law.     I  think  it  was  as  long  ago  as 
1704,  unless  I  mistake  the  import  of  the  case,  that,  as  amongst 
French  people,  the  law  of  England  had  decided  this ;  for,  in  the 
case  otFoubert  v.  Tur8t(a)  this  case  occurred : — A  French  lady  and  Case  of 
gentleman  married  at  Paris ;  and,  having  married  there,  there  ^^J^'  ^' 
was  a  written  agreement,  by  which  certain  sums  of  money  were 
disposed  of;  and,  with  respect  to  the  other  property  which  the 
parties  had  or  should  acquire,  that  was  by  this  agreement,  accord- 
ing to  the  construction  put  upon  it  in  our  courts,  to  go  according 
to  the  custom  of  Paris.    After  the  marriage  was  had,  the  lady 
and  gentieman  thought  London  was  a  better  place  to  reside  in 
than  Paris,  and  came  here.    They  lived  here  some  years:  at 
length  the  wife  died,  and  the  question  arose  upon  her  death,  how 
the  property  was  to  be  distributed.     It  first  came  on  in  the  Court 
of  Chanceiy .    The  Lord  Chancellor  was  of  opinion  (6),  that  it  was 

(a)  1  Bro.  P.  C.  129.  [Feaubert         (6)  [The  cause  was  heard  by 
V.  7Vw#/,  8.  C.  Prec.  in  Oh.  207.]      Lord  Keeper  Wright,  in  1702.] 
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Lash  LIT  o. 
Hoo. 

Lord  Eldon's 
Spbbch. 

Ctseof 
FimbertY. 


No  reason  in 
the  world  why 
the  parties 
should  not  say 
by  express  con- 
tract, that  the 
locus  contractus 
matrimonii 
shall  decide. 

Case  of 
Preemoult  T. 


not  the  intent  of  that  agreement  to  attach,  under  all  the  circnm- 
stances,  the  rule  which  the  custom  of  Paris  afforded  as  to  the 
distribution  of  the  property ;  and  he  held  that,  the  parties  being 
domiciled  in  this  country,  the  law  of  this  country  must  decide 
the  right  to  his  share  in  his  wife's  property.  That  was  after- 
wards reversed  in  this  House.  But  upon  what  principle  was  it 
afterwards  reversed  in  this  House?  Why,  upon  a  principle 
which  showed  what  the  conception  of  this  House  was  as  to  the 
law,  if  there  had  been  no  rule  for  the  application  of  that  prin- 
ciple ;  for  it  is  distinctly  admitted,  in  the  printed  reasons  by  the 
counsel  on  both  sides,  but  especially  in  the  printed  reasons,  by 
the  gentleman  who  was  of  counsel  for  the  husband,  that,  thou^ 
the  parties  married  at  Paris,  the  custom  of  Paris  would  not  follow 
them ;  and  the  ground  upon  which  the  Lord  Chancellor's  decree 
was  taken  to  be  wrong  was  this  (and  an  extremely  dear  ground  it 
is),  that  there  the  parties  had  in  Paris  come  to  a  written  agree- 
ment, the  true  construction  of  which  written  agreement  was,  that, 
wherever  the  parties  died,  the  custom  of  Paris  should  r^;ulate  the 
distribution ;  therefore,  said  this  House,  it  is  not  the  r^ard 
which  the  law  here  administering  property  has  to  the  custom  of 
Paris,  but  the  rule  is  founded  in  the  contract  which  the  parties 
themselves  had  entered  into ;  and  that  contract,  which  they  there 
entered  into,  will  travel  with  them,  though  the  custom  will  not 
follow  them.  The  contract  will  attach  upon  the  property  after 
the  death  of  the  parties.  The  meaning  of  the  parties  was,  that 
it  should  so  attach  upon  the  property  after  death ;  and  there  can 
be  no  reason  in  the  world  why  the  parties  should  not  say,  by 
express  contract,  that  the  locus  contractus  nmtrimonii  should 
decide.  They  may  do  so  if  they  please,  in  a  written  agreement, 
which  shall  describe  what  shall  be  the  share  of  the  wife  in  the 
property  of  her  husband,  when  he  is  dead.  It  seems  to  me,  also, 
that  that  case  was  recognised  to  be  very  good  law  in  a  subsequent 
case,  Freemoult  v.  Dedire  (a).  The  result  of  the  case  may  be 
stated  to  show  this,  that  it  was  the  opinion  of  the  Court,  at  that 
day,  that,  wher^  the  marriage  had  been  had  in  Holland,  the  dis- 
tribution in  this  country,  if  the  party  died  domiciled  in  this 
country,  would  be  certainly  according  to  the  law  of  Holland,  if 
you  showed  there  were  articles  saying  the  distribution  should  be 
according  to  the  law  of  Holland.  But  they  seem  to  have  refused, 
in  that  case,  to  make  the  distribution  according  to  the  law  of 


(a)  1  P.  WiU.  429. 
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Holland,  because  it  had  not  been  proved  as  a  fact  in  the  cause,         1804. 

what  was  the  law  of  Holland,  which  those  articles  had  stipulated  lashlet  r 

between  the  parties  should  fiimish  the  rule  of  distribution.  Hoo. 

Your  Lordships  have  already  gone  the  length  of  deciding,  in  the  Lord  Eldon's 

former  stages  of  this  cause,  that,  with  respect  to  the  childrens*  S^**^«- 

shares  upon  the  death  of  the  father,  it  is  the  locus  domicihi,  at  So^^of  LonL 

the  death  of  the  father,  that  must  decide  what  thej  are  to  that  with 

take  (a).    In  this  case,  the  marriage  was  had  in  England.     Some  ^'j^^n^  ^^® 

of  the  children  were,  I  believe,  bom  in  England ;  and  Mr.  Hog  shares  upon 

having  altered  his  domicil,  and  dyimr  domiciled  in  Scotland,  your  *J®  ^^^  ^^., . 

_      -*r.      ,    ,,     ,        ,  ,  ,        ,  ., ,  «     \,  ,  the  father,  it  18 

Lordships  held,  that,  because  they  were  the  children  of  a  father  the  locus 

domiciled  in  Scotland,  notwithstanding  that  was  not  the  locus  ^J^™?^*^.  **^ 
contractus  matrimonii,  the  law  of  Scotland  must  decide  upon  the  the  father 
rights  of  those  children.     I  believe  it  would  be  next  to  impossible  **»*{  ««»* 
to  saj,  that  there  is  any  distinction  to  be  made  between  the  they  are  to 
legitim  of  the  children,  as  taking  by  such  succession,  and  the  jus  take,  notwith- 
relict*  of  the  widow  as  taking  by  the  same.     It  would  be  abso-  ^^tVh^** 
lutely  impossible,  if  the  wife  survived  the  husband,  that  you  locus  con- 
should  say,  that,  though  the  marriage  was  in  England,  the  chil-  ^^  "■*"" 
dren  of  that  marriage  should  take  according  to  the  law  of  Scotland,  ^^^^  ^  ^^^^ 
where  the  man  was  domiciled ;   but  that  the  wife  should  take  possible  to  say 
according  to  the  law  of  England,  where  the  man  was  married,  ^'^^te^ctio 
Unless  you  could  say,  in  the  case  of  the  wife  surviving  the  to  be  made 

husband,  that  her  interest  was  to  be  decided  by  the  law  of  Enir-  )^.^.««'»  J:*>f 

1     J       ;         .,  1     ^      ««        ,      ,        .  ,        «    ,  legitimofthe 

land,  where  the  mamage  was  had,  although  the  right  of  the  children  as 

children,  who,  in  a  sort,  derived  their  title  under  that  marriage,  **^"8  ^7  "wc*^ 

depended  on  the  law  of  Scotland,  that  is,  that  the  surviving  wife  the  jus  rellctn 

took  according  to  the  locus  contractus  matrimonii,  and  the  chil«  of  the  widow 

dren  according  to  the  locus  domicilii,  it  would  be  difficult  to  dis-  ^^  ^^^  ^ 

tinguish  between  what  the  wife  takes  in  the  character  of  wife,  if 

she  happens  to  die  in  the  lifetime  of  her  husband,  and  what  she 

takes  in  the  same  character,  and  under  the  same  title,  if  she 

happens  to  survive  the  husband.     It  seems  to  me,  therefore.  The  distinction 

when  a  distinction  is  taken  between  the  legitim  and  the  jus  case'betwecn 

relictae,  in  the  manner  in  which  it  has  been  taken  in  this  case,  the  legitim  and 

that  the  distinction  is  not  substantial  enough  to  be  acted  upon.  *^^  i^JuntM 

A  vast  number  of  ingenious  difficulties  have  been  stated  upon  enough  to  be 

this  subject,  which  may  deserve  a  great  deal  of  consideration  j  *^^  "1^"* 

but  one  may  here  lay  out  of  consideration  all  those  cases  upon 

which  it  has  been  asked, — What  are  to  be  the  consequences  if  a  Consequences  if 

a  man  marries 
in  one  place, 

(a)  [See  post,  the  case  of  Hog  v.  Hog.']  a"*^  g»c«  »™™«- 

diately  to  dwell 
in  another. 
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1804.         man  marries  in  one  place  and  goes  immediatdy  to  dwell  in 
*  another  ?    If  any  persons  were  to  go  into  Scotland,  get  married 

Hoo.  at  Gretna  Green,  or  any  where  else,  and  come  hack  to  England ; 

Lord  Eldon's  or  if  they  came  from  Scotland  and  were  married  in  England  ;  in 
Speech.  ^y^^  ^^^  ^^^^^  ^  ^^x^  parties  returned  immediately,  and  became 

domiciled  in  England;   or,  in  the  other  case,  if  the  parties 
returned,  and  hecame  domicQed  in  Scotland ;  in  both  these  cases 
the  place  of  marriage  is  a  mere  incident  in  the  form  of  the  coo- 
tract,  and  would  not  alter  the  law,  which  says,  that  the  place 
where  the  parties  bon&  fide  reside,  and  that  I  shall  call  the  bon& 
fide  residence  of  the  husband,  will  decide  upon  the  rights  both  of 
Said  that  if        the  wife  and  the  children.     But  it  is  said,  that,  if  there  be  no 
there  he  no        express  contract  when  the  marriage  is  entered  into,  there  must  be 
tract  when  the    <^  implied  contract,  and  it  is  assumed  that  that  implied  contract 
marriage  is         is  this, — that  the  distribution  which  the  law  would  make  oi  the 
^eie  must  be     property  of  the  husband,  if  he  were  to  die  eo  instanti  that  the 
an  implied         marriage  was  celebrated,  is  the  distribution  which  must  be  made 
^  WhS'that      ^^  *^®  property  of  the  husband  dying  intestate  at  any  distance  of 
implied  con-       time  from  the  period  when  the  marrii^  was  contracted,  and 
^^^  d  tobe       ^»de>^  *11  ^^^  circumstances  of  mutation  and  change,  which  might 
Questio  ^^^^  taken  place.     It  appears  to  me,  that  those  who  say,  that 

whether  the  there  is  such  an  implied  contract,  beg  the  whole  question,  because 
imj^ed  con-  ^^^  question  is,  whether  the  implied  contract  is  not  predsdy  the 
cisely  the  con-  contrary.  This  being  a  contract  attaching  upon  property  in  con- 
trary, sequence  of  its  being  personal  estate,  whether  the  true  implied 
contract  must  not  be  taken  to  be  that  the  condition  of  the  wife,  in 
respect  to  her  expectations,  should  change  as  the  condition  of  the 
husband  changes,  with  reference  to  the  law  of  the  country  in 
which  they  are  resident.  Cases  of  great  hardship  may  be  put 
with  respect  to  Scotch  and  English  ladies.  They  tell  yon,  with 
reference  to  a  marriage  in  England,  the  moment  the  husband 
contracts  that  marriage,  all  the  debts  due  to  the  wife,  and  pro- 
perty in  the  wife,  attach  to  him ;  but  that  in  the  case  of  a 
marriage  in  Scotland,  with  respect  to  all  debts  due  to  the  wife, 
the  husband  must  take  the  trouble  of  taking  his  hat  off,  to 
request  the  payment  of  that  money  from  those  from  whom  it  is 
due  to  her,  before  he  vests  a  right  to  it  in  himself.  But,  really, 
the  difference  is  not  yeiy  considerable,  because,  although  it  be 
that  the  husband,  if  he  happens  to  die,  without  baring  done  any 
act  to  stamp  the  character  of  his  own  peculiar  ownership  upon  the 
property  of  his  wife,  is  taken  to  have  chosen  to  let  it  go  to  the 
wife,  because  he  chooses  to  forbear  to  take  that  which  preriously 
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to  the  connection  was  hers;  jet,  on  the  other  hand^  there  is         1804. 
nothing  more  clear,  than  that  the  law  supposes  he  may  recrive  it   ' 
when   he   pleases;    for  a  man  cannot,  without    evidence,  he  Hoo. 
supposed  to  forego  that  which  he  takes  in  right  of  his  wife :  he  Lord  Bloom's 
may  assign  it  for  valuahle  considerations^  or  he  may  make  it  his  S'^'^^^* 
own  to  all  intents  and  purposes ;  and  the  moment  he  chooses  so 
to  make  it  his  own,  he  may  assign  it  to  persons  in  tmst.for  the 
wife,  who  may  have,  in  this  country,  the  special  equity  of  ftlftiming 
to  have  some  provision  made  out  of  it  for  herself.    But  the  true 
question  is,  whether  it  is  not  of  necessity  that  the  husband  and 
wife,  or  the  one  of  them,  and  if  the  one  of  them,  which  of  them, 
is  to  determine  in  what  manner,  and  in  what  place,  the  husband 
is  to  struggle  for  the  means  of  provision  for  himself  and  his 
family  whilst  he  lives,  and  for  all  the  means  of  provision  for  the 
family  he  shall  leave  behind  him  after  he  is  dead.    And  when 
you  say  that,  both  in  England  and  in  Scotland  (about  which  there 
can  be  no  doubt),  it  is  competent  for  the  husband  to  spend  every 
shilling  of  the  property,  to  alien  bon&  fide  eveiy  shilling  of  the 
property ;  what  does  that  amount  to  but  this,  that  the  husband, 
if  he  pleases,  has  it  in  his  power  to  make  it  of  as  little  conse- 
quence to  both  his  wife  and  children  in  what  country  they  resided 
at  his  death,  as  if  they  were  in  no  country  at  all  ?    The  true  point 
seems  to  be  this, — ^whether  there  is  anything  irrational  in  saying 
that  as  the  husband,  during  the  whole  of  his  life,  has  the  abso- 
lute disposition  over  the  property ;  that  as  to  him  the  policy  of 
the  law  has  given  the  direction  of  the  family  as  to  the  place  of 
residence ;  that  as  he  has  therefore  this  species  of  command  over 
his  own  actions,  and  over  the  actions  of  the  family,  and  property 
which  is  his  own,  and  which  is  to  remain  his  own,  or  to  become 
that  of  his  family,  according  to  his  will;  why  should  it  be 
thought  an  unreasonable  thing  that,  where  there  is  no  express 
contract,  the  impUed  contract  shall  be  taken  to  be,  that  the  wife 
is  to  look  to  the  law  of  the  country  where  the  husband  dies,  for 
the  rights  she  is  to  enjoy,  in  case  the  husband  thinks  proper  to 
die  intestate?    This  has  been  the  principle,  which,  it  seems  to 
me,  has  been  adopted,  as  far  as  we  can  collect  what  has  been 
the  principle  adopted,  in  cases  in  those  parts  of  the  island  with 
which  we  are  best  acquainted ;  and,  not  being  aware  that  there 
has  been  any  decision  which  will  countervail  this, — ^thinking 
that  it  squares  infinitely  better  with  those  principles  upon  which 
your  Lordships  have  already  decided  in  this  case, — ^it  does  appear 
to  me,  attending  to  the  different  sentiments  to  be  found  in  the 
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1804.  text  writers  upon  the  subject,  that  it  is  more  consonant  to  onr 

Lashlby  V  ^^"*  ^^''  *°^  ^^^  consonant  to  the  general  pnnciple»  to  say 

Hoo.  that  the  implied  contract  is>  that  the  rights  of  the  wife  shall  shift 

Lord  Bldon's  with  the  change  of  residence  of  the  wife,  that  change  of  residence 

PBicH.  being  accomplished  by  the  wSl  of  the  husband,  whom,  by  the 

coDsonuit  to  m&nriage  contract,  in  this  instance,  she  is  bound  to  obey.    Is 

our  own  laws,  there  any  incouTenience  in  this  7    None  in  the  world ;  because 

wnaSt^toihc'  it  is  an  equally  acknowledged  principle,  that,  though  the  custom 

general  prin-  of  the  place  may  not  follow  the  parties  to  this  contract,  which 

^^If' ^.'^^.  ^  places  them  in  the  relation  of  husband  and  wife  and  children,  yet 
thattheimpbcd  f.  ,.,,,  ,         ,  i,,i 

contract  is  that  it  IS  undemable  law,  that  they  may  contract  under  hand  and 

th^  ^^\^i  ^^  ^^^  ^^  custom  of  the  place  shall  follow  them.    Whether  it 

shift  with  the  ^^  ^  convenient,  in  ninety-nine  cases  out  of  a  hundred,  that 

change  of  resi-  there  should  be  such  a  convention  and  such  a  contract;  or 

wife,  that  whether  it  will  not  be  mightily  inconvenient  to  the  affairs  of 

change  of  resi-  families  to  form  such  a  contract  or  convention ;  is  a  question 

aoromplished  ^^^h  persons  viewing  it  may  think  veiy  differently  about ;  but  if 

l^  the  will  of  there  be  any  inconvenience  in  the  circumstance  of  such  a  con- 

wbom^biTthe  ^^^t^^^*  °®t  being  formed  upon  the  marriage,  it  is  an  inoon- 

marriage  con-  venience  neither  of  a  higher  nor  less  nature  than  any  other,  whidi 

tract  in  this       attaches  upon  that  relation,  which  is  to  be  left  to  the  providence 

instance  she  18       .         .        ,        .,  .  .      i  ,    .         i  ,., 

hound  to  obey,   of  parties  when  they  enter  mto  that  relation ;  but  which  can  be 

It  is  undeniable  met  by  the  providence  of  parties  when  they  enter  into  that 

law  that  the       relation,  and  to  which  inconvenience  they  expose  themselves  if 

husband  and        ..        ,         ,  ., .  i  ,   .i      ..        .  ., 

wife  may  con.     they  do  not  think  proper  at  the  time  to  provide  against  it.     It 

tract  under        may  be  said,  in  this  case,  and  truly  may  be  said,  in  ninety-nine 

that  the  custom  ^^^^  ^^^  ^^  ^  hundred  of  a  similar  sort,  if  they  arise,  that  this  is  a 

of  the  place        surprise  upon  the  parties.     The  true  answer  to  that  b,  that  I 

them.^  ^^        believe  the  parties  never  thought  of  it;  when  they  entered  into 

this  marriage  they  entered  into  no  contract  by  which  this  lady 

was  to  take  one  penny  of  the  husband's  property;  but  they 

entered  into  a  contract  by  which  she  was  to  have  somewhat  more 

than  two  thirds  of  her  own  property  converted  into  land,  with  a 

power  to  her  to  give  this  to  any  of  her  children  that  deserved 

best  of  her :  they  could  not  but  have  considered  that  Mr.  Hog 

must  die  somewhere ;  that  he  was  likely  to  die  in  England ;  but 

there  is  no  stipulation  that  she  shall  have  one  shilling  left  to  her : 

she  takes  her  chance,  under  the  effect  of  the  marriage,  whether 

she  shall,  or  shall  not,  receive  anything,  even  upon  the  casualty  of 

the  husband  dying  intestate.     If  he  had  thought  proper  to  lay 

out  all  his  money  upon  land,  and  had  taken  the  caution  to  lay  it 

out  m  the  name  of  a  trustee,  instead  of  in  his  own  name,  she 
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would  not  have  what  the  Scotch  call  terce,  and  we  call  dower ;  on 
the  other  hand,  if  Mr.  Hog  had  that,  which  it  appears  he  had  for 
a  great  number  of  years,  a  very  strong  inclination  and  a  fixed 
purpose  to  reside  in  Scotland,  where  he  was  bom,  and  to  die 
there,  one  should  think,  if  he  thought  proper  to  attend  to  this 
subject  with  caution,  he  would  have  asked  what  would  be  the 
state  of  his  wife  if  he  did  die  there.  But  the  truth  is,  that  parties 
do  not  think  upon  this  subject  when  they  enter  into  these 
contracts ;  they  get  a  bit  of  a  settlement  made,  and  veiy  import- 
ant interests  remain  unattended  to.  But  I  think  it  appears  that 
this  claim  could  not  be  matter  of  much  surprise,  when  your 
Lordships  come  to  see  how  this  matter  was  regarded  by  men 
of  business  in  Scotland ;  because,  though  this  hidy  died  in  1760, 
and  though  Mr.  Hog  unquestionably  became  afterwards  a  domi- 
ciled Scotchman,  having  realized  property  in  land  in  that  country, 
whenever  provisions  were  tendered  to  the  other  children,  or  to 
the  appellant  herself,  your  Lordships  observe  the  persons  who 
drew  those  instruments  thought  there  might  be  at  least  some 
colour  of  churn  under  their  mother's  decease  ;  and  that  circum- 
stance, that  there  might  be  that  colour  of  claim,  whilst  it  contains 
an  intimation,  upon  the  point  at  law,  that  at  least  it  was  doubted 
by  the  lawyers  in  Scotland  whether  this  might  not  be  supported, 
is  also  a  material  circumstance,  in  another  respect, — that  it 
contains  a  strong  intimation  as  to  what  they  believed  to  be  the 
fact,  with  respect  to  the  domicile  of  the  father  at  the  decease  of 
the  mother.  Without  entering,  therefore,  into  a  great  variety 
of  very  nice  cases,  which  might  be  put,  and  which  might  be  all 
reasoned  down,  in  my  apprehension,  to  the  single  question,— 
Which  is  the  principle  that  you  are  to  imply  from  the  contract  of 
marriage ;  whether  is  it  to  be  considered  that  the  rights  of  the 
wife  must  vary  with  the  rights  which  attach  upon  her  residence  in 
different  places,  and  that  her  right  to  succeed  to  her  husband 
must  depend  upon  the  domicile  which  he  had  at  the  time  of  her 
death,  if  she  is  dead,  or  the  time  of  his  death,  if  she  survived 
him  :  or,  on  the  other  hand,  that  the  locus  contractus  matrimonii 
is  to  regulate  the  distribution  of  the  property,  and,  through  all 
the  changes  in  future  life,  her  right  is  to  remain  unaltered  in  a' 
case  in  which  there  is  no  express  contract  at  all? — it  does  appear 
to  me  that  the  rule  we  have  adopted  in  this  country  is  the  better 
rule ;  and  therefore  I  shall  presume  upon  that  part  of  the  case, 
in  the  application  of  that  principle,  to  submit  to  your  Lordships 
the  propriety  of  altering  the  interlocutors,  so  far  as  they  deny 
Mrs.   Hc^'s  right  to  transmit  to  her  next  of  kin,   she  pre- 


1804. 

^ .— -^ 

Lashlbt  V* 
Hoo. 

LoED  Bldom's 
Spbbcb. 


The  rule  we 
haTe  adopted 
in  this  country 
is  the  better 
rule. 


ltm's  Speech. 
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1804.         deceasing  her  husbandy  the  usoal  shsre  m  the  goods  of  that 
LsHiArt.   '   Husband  (fl). 

Hog.  Julj,    10,    1804.      Earl  of  Rosslyn.  —  I   am    sony  to 

Lord  Ross-  obsenre  that,  in  the  proceedings  of  the  Court  bdow,  there 
have  occurred,  in  my  opinion,  serersl  mistakes  in  p<nnt  of 
kw,  particnlarly  in  that  interlocutor  which  finds  that  the 
drcumstance  of  the  marriage  being  cdebrated  in  England 
csn  decide  upon  the  rights  of  succession  that  wiO  arise  to  the 
wife  and  children  of  that  marriage,  in  opposition  to  that  law 
which,  by  the  future  events  of  the  life  of  the  party,  may  be  the 
law  of  the  land,  to  operate  upon  his  property  at  the  time  of  his 
death.  I  think  there  are  many  errors  that  have  misled  the  judg- 
ment of  the  Court  upon  this  point.  In  the  first  place,  in  this 
case  there  is  an  express  contract, — and  I  have  no  conception,  in 
point  of  law,  that  a  lawyer  is  in  such  case  to  entertain  a  meta- 
physical idea  of  an  implied  contract  arising  from  the  situation  in 
which  the  parties  place  themselves  by  a  dvil  act.  My  general 
idea  of  law  is,  that  in  all  cases  where  the  parties  make  an  express 
contract,  that  excludes  all  consideration  of  an  implied  contract : 
an  idea  of  an  implied  contract,  in  all  cases  where  there  is  an 
express  contract,  is  to  me  a  solecism.  But,  supposing  there  had 
been  no  legal  contract,  and  you  were  to  determine  upon  the 
situation  of  the  parties  upon  the  mere  fact  of  a  marriage 
celebrated  in  a  given  place,  they  had  no  occasion  to  raise  an 
implied  contract :  a  man  and  a  woman  are  united  together ;  they 
take  their  chance  of  the  future  fortunes  of  each  other,  and 
particularly  with  regard  to  the  wife,  who  can  have  no  domicile 
separate  from  the  domicile  of  her  husband :  she  must  follow  the 

(a)   [The   principal   questions  sion  in  the  Faculty  Collection,  (vol 

(there  were    some   minor  ques-  xii.p.394,  No.l73,  May  14,1800J 

tions)  considered  by  the  remun«  upon  the  subject  of  this  part  of  the 

der  of  Lord  Eldon's  speech  were  appeal — ^the  legitim  nuy  be  dis- 

two :  one  of  fact,  whether  Roger  appointed  by  the  gratoitoiis  deeds 

Hog  was  domiciled  in  Scotland  at  of  the  father  inter  vivos — The 

the  time  of  his  wife's  death  (this  decision  was  reversed.    The  dass 

point  was  raised  by  a  cross  appeal;  of  cases  upon  which  it  will  be 

of  course  if  Roger  Hog  was  do-  found,  on  reference  to  Lord  El- 

miciled  in  England,  Mrs.  Lashley  don's  speech,  that  the  reversal 

would  have  had  no  claim);  the  proceeded,  will  readily  occur  to 

other,  an  important  question  of  the  practitioner's  mind.     See  a 

law,  the  nature  of  which  is  suffi-  subsequent  page  of  the  present 

ciently  shown  by  the  placitum  work.] 
prefixed  to  the  report  of  the  deci- 
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fortunes  of  her  husband,  wherever  thej  happen  to  be  placed,  and         1804. 
must  take  her  chance  at  the  time  when  his  fortune  falls  under  the  , 


Lashlsy  v. 
disposition  of  a  particular  law ;  therefore,  in  the  general  case,   Hoo. 

there  is  no  foundation  for  that,  (and  I  am  sure  my  noble  and  Lord  Ross- 
learned  friend  will  see  the  appHcation  of  this  observation  in  ^^w's  Speech. 
almost  eveiy  case  where  that  occurs,)  that  a  metaphysical  idea  of 
an  implied  contract  is  a  fallacious  idea,  substituting  an  imaginary 
idea,  not  applicable  to  the  actual  situation  and  relation  of  the 
parties.  With  respect  to  the  daim  of  the  appellant  in  right  of 
the  mother  to  that  share  of  the  estate  which  the  law  of  Scotland 
gives  under  the  name,  not  veiy  properly  applied,  of  jus  relictce,  I 
am  of  opinion,  with  the  noble  and  learned  lord,  that  the  inter- 
locutor ought  to  be  reversed. 


Digest  of  the  Facts  of  the  preceding  case,  and  of  the  Proceed-  Diobbt  moii 

ings  in  the  Court  of  Session,  from  the  Faculty  Collection  (a).—  ^-^^ctiLTY  Col- 

Court  of  Session,  16th  June,  1795.— Rebecca  Hog  against  Thomas  poreim^l-Huii- 

Hog,     Roger  Hog,  a  native  of  Scotland,  in  1737,  when  settled  band  and  wife. 

in  London  as  a  merchant,  married  there  an  Enelish  ladv.  with  T^.  """^^^8® 

,1  '      1         t»  /.I  -r»  having  been 

whom   he  received  a  fortune  of  above  3500/.      By  marriage  celebrated  in 

articles,  previously  executed  in  the  Englbh  form,  it  was  pro-  ^i^^*^.'  ^?^% 
vided,  that  Mr.  Hog  should,  from  his  wife's  fortune,  lay  out  both  parties, 
2500/.,  or  such  other  sum  as  should  be  necessary  for  the  pur-  and  having  been 
chase  of  a  real  estate,  yielding  100/.  a-year;  and  that  the  estate  ^Th^'ofthV*'^ 
so  purchased  should  be  conveyed  to  trustees,  for  behoof  of  Mr.  wife  in  Scot- 
Hog  and  his  wife  during  their  Hves,  and  of  the  children  of  the  IS^r'^j^^le^ 
marriage  after  the  death  of  the  survivor  ;    the  right  of  the  had,  by  that 
children  to  be  subject  to  the  disposal  of  Mrs.  Hog,  both  during  ^^ed''^^"' 
the  subsistence,  and  after  the  dissolution  of  the  marriage.  executors  were 
Mr.  Hog  accordingly  purchased,  and  conveiyed  to  the  trustees,  fo^d  to  ^lavc 
as  directed  by  the  articles,  an  estate,  which  Mrs.  Hog  afterwards  moveable 

conveyed  to  Thomas  Hog,  her  eldest  son.  effects  of  the 

husband,  she 

(fl)  [Morison,  4628,  No.  119,         [In  Robert  Bell's  folio  volume,  ci^'^entered'*'' 

has  reprinted  the  case  verbatim,      pages  183 — 185,  and  216  (Cases  into  before  the 

except  that  he  has  "  Robert "  in-      decided  in  the  Court  of  Session,  marriage,  sti- 

stead  of"  Roger."-See  the  note  t,      1794-5,  coUected  by  appointment  SSlTl^^i^visron 

ante,  page  449.    To  the  reasons      of  the  Society  of  Clerks  to  the  out  of  the  for- 

there  mentioned  for  here  inserting      Signet.     Edinburgh,   1796),  the  tune,  which  her 

this  Digest,  may  be  added  the      opinions  of  the  judges  on  pro-  husband  was  to 

extreme  rarity  both  of  the  Faculty      nouncing  the  interlocutors  of  the 

Collection,  and  of  M orison's  Die-      25th  November,  1794,  and  2nd 

tionary,  amongst  members  of  the      and  16th  June,  1795,  are  printed.] 

English  bar.] 
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1804. 


Labhlby  v. 
Hog. 

Digest  prom 
Faculty  Col- 
lection. 


Supposing 
Roger  Hog  was 
domiciled  in 
Scotland,  how 
far  the  change 
of  domicile, 
which  had 
taken  place 
after  the  mar* 
liage,  could 
have  any  effect 
on  the  rights 
of  the  parties, 
particularly  as 
marriage  arti- 
cles  had  heen 
previously  en- 
tered into. 
Plea,  that  with 
the  exception 
of  questions 
relating  to 
landed  pro- 
perty situated 
in  a  different 
country,  and 
those  cases 
where  the  con- 
trary is  fixed 
by  positive 
agreement, 
every  right 
which  a  person 
possesses  in 
society  is  regu- 
lated by  the 
law  of  his 
domicile;  and 
when  he 
changes  it  from 
one  country  to 
another,  as  he 
becomes 
amenable  to  the 
laws  of  the 
latter,  so  his 
rights  are  regu- 
lated by  the 
rules,  which 
they  establish. 


Mr.  Hog  continued  to  reside  chiefly  in  England  till  1752, 
when  he  purchased  the  estate  of  Newliston,  in  Scotland,  where 
he  afterwards  spent  a  great  part  of  his  time. 

Mrs.  Hog  died  there  in  1760. 

After  Mr.  Hog's  death,  in  1789,  Beheoca  Hog,  one  of  his 
daughters,  hrought  an  action  against  Thomas  H<^  his  general 
disponee,  in  which,  inter  alia,  she,  as  one  of  the  executors  of 
her  mother,  claimed  a  share  of  the  goods  Ming  under  the  jus 
relictse  at  the  dissolution  of  the  marriage. 

The  points  at  issue  came  to  be,  Imo.  Where  Mr.  Hog  had  his 
domicile  at  the  dissolution  of  the  marriage.  2do.  Supposing  he 
was  domiciled  in  Scotland,  How  far  the  change  of  domicile,  which 
had  taken  place  after  the  marriage,  could  have  any  effect  on  the 
rights  of  the  parties,  particularly  as  marriage  articles  had  been 
previously  entered  into. 

The  Court  (26th  November,  1794,  and  2nd  June,  1795,) 
found,  that  Mr.  Hog's  domicile,  at  the  dissolution  of  the  mar- 
riage, was  in  Scotland. 

On  the  second  point,  the  pursuer 

Pleaded ;  With  the  exception  of  questions  relating  to  landed 
property,  situated  in  a  different  country,  and  those  cases  where 
the  contrary  is  fixed  by  positive  agreement,  every  right  which  a 
person  possesses  in  society  is  regulated  by  the  law  of  his  domicile ; 
and  when  he  changes  it  from  one  country  to  another,  as  he  be- 
comes amenable  to  the  laws  of  the  latter,  so  his  rights  are  regu- 
lated by*the  rules,  which  they  establish.  A  person  marrying  in 
a  foreign  country  could  not  import  the  municipal  customs  there 
acknowledged  into  Britain ;  and  for  the  same  reason,  in  so  far  as 
the  rights  of  married  persons  differ  in  Scotland  and  in  England, 
they  must  be  affected  by  a  change  of  domicile  from  the  one  to  the 
other. 

The  claim  of  the  wife's  executors  to  a  share  of  the  husband's  The  cta^ 
effects  at  the  dissolution  of  the  marriage,  takes  effect  vi  legis,  and^^^gion 
not  from  any  presumed  contract :  The  communion  of  goods  which  to  a  abut 
takes  place  during  the  marriage  being  little  better  than  a  name,  ^^ j>, 
any  right  depending  on  it  may  easily  be  disappointed  by  the  effects  it 
husband  in  liege  poustie  {a)  ;  and,  consequently,  by  his  changing  |J^^ 

thenir- 

(a)  [Ldege   Poustie,  "is    that  to  institutional  writers,  is  derived efltet vi 

state  of  health  which  f^ives  a  per-  from  the  words  legitiroa  potestas,  legiit  vd 

son  full  power  to  dispose,  mortis  signifying  the  lawful    power  <^^^^ 

cau8&  or  otherwise,  of  his  heritable  disposing  of  property  at  pleasure,  snnwd  e«- 

property.    The  term,  according  It  is  used  in  contradistinction  totiaot 


ANCIENT  AND  MODERN.  493 

his  domicile  to  a  conntTy  where  the  law  does  not  acknowledge  it.         1804. 
It  must  often  have  happened  that  parties  domiciled  in  Scotland  lashliy  v 
at  the  constitution  of  a  marriage,  should  have  been  domiciled  in  Hoo. 
England  at  its  dissolution.     But  in  no  case  have  the  wife's  Dioistprom 
executors,  m  such  circumstances,  been  known  to  claim  the  jus  ^^^1'^  ^^^ 
relictse.    Upon  the  very  same  grounds  the  present  claim  should 
be  supported.    The  decision  of  the  question  of  legitim  between 
the  same  parties  in  reality  determines  the  present  (a).     By 
changing  his  domicile  to  Scotland  Mr.  Hog  did  not  mean  to  give 
his  children  a  right  of  legitim  which  he  could  not  disappoint. 
They  acquired  it  however  by  the  act  of  the  law.    But  if  the  • 

right  consequent  on  marriage  had  been  regulated  by  any  contract 
supposed  to  have  taken  place  at  its  commencement,  it  must  have 
r^nlated  the  rights  of  the  children  as  well  as  of  themselves. 

Neither  is  the  question  affected  by  the  marriage  articles.     If  The  question 
indeed  the  provision  there  made,  had  been  declared  to  be  in  not  affected  by 
satisfaction  of  all  other  claims,  full  effect  must  have  been  given  articles. 
to  it.     But  as  it  is  confined  solely  to  a  reservation  out  of  her 
own  fortune,  it  must  be  presumed  that  every  thing  else  was 
left  to  contingency.    The  marriage  articles  can  have  no  stronger 
effect  than  if  they  had  been  framed  in  Scotland,  where  nothing, 
short  of  an  express  exdnsion,  cuts  off  the  jus  relictae  (6). 

Answered ;  The  patrimonial  rights  of  parties,  at  the  constitu-  An8wer.---Tlie 
tion  of  a  marriage,  are  regulated  either  by  express  contract,  or  rigMTofpar- 
by  the  law  of  the  country  where  the  husband  is  domiciled  at  ties  at  the  con- 
the  time.     The  latter  takes  effect  both  vi  legis,  and  by  an  ^j''^'**'*^ 
implied  contract,  which  is  as  little  capable  of  being  afterwards  regulated 
defeated  as  a  written  one.  ^^^^^  ^y  «*- 

To  hold  that  this  implied  contract  can  be  affected  by  the  bus-  or  by  the  law' 
band's  change  of  domicile,  would  be  attended  with  very  unequal  <>^  ***«  country 
consequences.     His  domicile,  and  consequently  that  of  his  wife,  ^i^^  jg  dorni-' 
may  be  changed  without  her  consent;   and  even  though  she,  ciledatthe 
foreseeing  that  the  law  of  the  country  to  which  he  means  to  ^^^  ^^^ 

remove  is  unfavourable  to  her  rights,  should  refuse  to  accompany  effect  both  vi 

J.  legis  and  by  an 

^^'  implied  con- 
tract, which  is 

death-bed ;  a  liege  poustie  con«      kirk  or  market  unsupported." —  as  little  capable 

veyance  being  a  conveyance  not      Bell's  Diet.]  jl^°def^ 

challengeable    on    the    head   of         (a)  [See  post,  the  case  of  Hog  ^  ^  written 

death-bed.     The   teats  of  liege     v.  HogJ]  one. 
poustie  opposed  to  the  presump-         (6)  Erskine,  [Institute]  book 
tion  of  death-bed,  are,  survivance      iii.  tit.  ix.  sect.   16  ;    Bankton, 
during  sixty  days,  and  going  to     book  i.  tit.  v.  sect.  v.  123. 
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^ . f 

La  SB  LEY  9. 

Hog. 

Digest  from 
Faculty  Col- 
lection. 


The  light  to 
legitim  depends 
on  principles 
entirely  differ- 
ent from  those 
which  regulate 
the  jus  relicte. 
The  former  has 
no  referenoe  to 
any  contract, 
either  express 
or  implied,  but 
is  entirely  a 
question  of 
succession,  and 
consequently 
regulated  by 
the  law  of  the 
fether's  domi- 
cile at  his 
death. 

The  manriage 
articles  are  to 
be  considered 
as  a  declaration 
by  the  parties, 
how  for  they 
wished  their 
rights  to  be 
diJQfierent  from 
those  oonsti- 
tuted  by  the 
law  of  the 
place,  where 
they  were  then 
domiciled. 


Besides,  the  implied  contract  begins  to  have  effect  immediately 
upon  the  constitution  of  the  marriage,  and  complete  mutual  resti- 
tution is  afterwards  impossible.  Bj  the  law  of  Scotland,  the 
husband  becomes  proprietor  of  the  wife's  moveables :  she,  on  the 
other  hand,  acquires  right  to  a  certain  portion  of  the  husband's 
effects  at  the  dissolution  of  the  marriage.  By  the  law  of 
England,  the  husband  does  not  acquire  the  same  right  over  the 
personal  property  of  his  wife,  but  she,  on  the  other  hand,  has 
no  jus  relictie.  Now,  it  would  be  unreasonable  that  a  huaband, 
who,  by  having  his  domicile  in  Scotland  at  the  constitution  of  the 
marriage,  had  got  possession  of  a  large  personal  property  belong- 
ing to  his  wife,  should,  by  afterwards  removing  to  ^g^and,  have 
it  in  his  power  to  disappoint  her  of  her  jus  relictae,  the  equivalent 
allowed  her  by  the  law.  On  the  other  hand,  it  would  be  unfiur, 
where  the  original  domicile  was  in  England,  and  the  new  one  in 
Scotland,  that  the  husband's  estate  should  be  subject  to  the  jus 
relictse,  while  no  communion  of  goods  had  previously  taken  place. 

The  right  to  legitim  depends  on  principles  entirely  different 
from  those  which  regulate  the  jus  relictae.  The  former  has  no 
reference  to  any  contract,  either  express  or  implied,  but  is 
entirely  a  question  of  succession,  and  consequently  r^;ulated  by 
the  law  of  the  father's  domicile  at  his  death. 

The  marriage  articles  are  to  be  considered  as  a  dedaiatum  by 
the  parties,  how  far  they  wished  their  rights  to  be  different  from 
those  constituted  by  the  law  of  the  place  where  th^  were  then 
domiciled.  They  are  framed  upon  the  supposition,  that  the  wife 
would  otherwise  have  had  nothing. 

Even  if  they  had  been  entered  into  in  Scotland,  th^  would 
have  cut  off  the  jus  relictse,  upon  the  general  presumption,  that 
conventional  supersede  l^;al  provisions;  24th  February,  1763, 
Maekmnon  against  Maedonalds  (a) ;  28th  Nov.  1781,  RuUMl 
against  Bolton  (b). 

The  Lord  Ordinary  [Lord  Dreghom]  having  considered  the 
contract  of  marriage,  by  which  Mrs.  Hog  was  ''provided  only  to  an 
annuity  out  of  tenements  to  be  purchased  with  a  part  of  her  own 
fortune,  but  had  no  provision  made  to  her  out  of  her  huaband's 
estate ;  found.  That  the  daim  of  Mrs.  Hog^s  representatives  is 
not  excluded  by  her  contract  of  marrii^  with  her  husband,  &c., 
but  found,  That  when  parties  marry  in  one  country,  and  after- 


(a)  [See  the  first  part  of  the 
note,  ante,  page  461.] 


(b)  [See  the  note  (a),  ante^  page 
462.] 
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irords  remove  to  another,  in  which  the  legal  righta  of  married         1804. 

persona  are  different,  the  change  of  domicile  ought  not  to  operate  lashuit 

any  change  on  any  of  the  rights  pre-estahlished  in  them  in  the  Hoo. 

country  in  which  they  married ;  and  that  all  those  rights  ought  Diobst  prou 

to  be  preserved  and  enforced  by  the  law  of  the  country   to  j^^^^^  ^^ 

which  they  have  removed*  unless  they  be  incompatible  with  the 

religion  and  morality  of  that  country/'  and  therefore  repelled  the 

clum. 

Both  parties  reckimed,  and  a  hearing  in  presence  was  ordered.  The  majority  of 

When  the  cause  was  advised,  a  diversity  of  opinion  took  place ;  iJ^J^^'Ji,  * 

but  a  majority  of  the  Court  thought,  that  there  was  no  occasion  there  was  no 

to  determine  what  miirht  be  the  effect  of  a  chanee  of  domicile  ^<^iop  to 

°  *  .  r.„       °      .      ,  dctemune  what 

where  there  was  no  contract  of  marriage.     The  question  here  is  mi^t  be  the 

(it  was  observed),  What  was  the  understanding  of  the  parties  in  ^^^  ^^  ^ 

framing  the  marriage  articles  ?     Both  were  domiciled  in  England,  micUef  where 

where  the  rights  of  husband  and  wife  are  accurately  defined ;  there  was  no 

the  marriage  articles  were  meant  to  fix  the  amount  of  the  wife's  mmiage? 

daim  on  the  personal  estate  of  her  husband,  and  there  could  be  The  question 

no  view  to  other  claims  which  were  not  there  provided  for,  and  Jh"\,n^!  ^" 

which  probably  were  unknown  to  the  parties  and  their  men  of  standing  of  the 

business.     The  marriage  articles  indeed  contain,  what,  in  the  ^|^^t. 

circumstances  of  the  parties  at  the  time,  was  a  veiy  rational  marriage 

provision  for  Mrs.  Hog.  «^«1^  ^ 

The  Lords  repelled  the  claim. 

A  reclaiming  petition  was  (7th  July)  refused  without  answers. 


Morison  in  his  Dictionary,  App.  Part  1,  Foreign,  page  12,  Error  of 
states,— that  this  case  of  Hoff  v.  Hoff  [Lashley  v.  Hosf]  was  M°™°"- 
affirmed  on  appeal.    It  is  needless  to  state  that  this  is  an  error. 


Mr.  Surge,  in  his  Commentaries,  vol.  i.  pages  623 — 625,  in  Mr.  Surge's 
considering  the  conflict  between  the  laws  of  the  matrimonial  and  ^{^^  ^^ot^ 
the  actual  domicile,  has,  from  Morison*  s  Dictionary,  stated  this  Loihlep  v. 
case  of  Laahley  v.  Hog  {Rebecca  Hog  v.  Thomas  Hog),  which  ^^^' 
brought  forward  Mrs.  Lashley's  claim  in  right  of  the  wife,  her 
mother,  to  a  share  of  the  goods  in  communion  at  the  time  of  the 
dissolution  of  the  marriage  by  her  mother,  the  wife's,  death ; 
assigning  to  it,  however,  the  place  (Morison,  4619,)  and  the 
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1804.  dates  (7tb  June,  1791,  affirmed  on  appeal,  7th  May,  1792,)  of 
Lashlbtv.  ^^®  ^^®  ®^  ^^  ^'  ^^'  d^^  Rebecca  Hog  v.  Tkomat  Hog,) 
Hoo.  which  brought  forward  the  claim  of  Mrs.  Lashley  to  legidm. 

(See  the  next  case.)  The  page  of  Morison  in  which  Lashleg  ▼. 
Hog  is  printed  (4628,)  and  also  the  date  of  the  hearing  in  the 
Court  of  Session  (June  16th,  1795,)  arc  correctly  shown  abore. 
Mr.  Burge  states,  as  might  be  expected  under  these  dream- 
stances,  that  the  effect  of  the  change  of  domicile  was  discussed  in 
the  case  in  question  before  the  Court  of  Session,  but  did  not 
receive  any  decision.  The  inadvertence  in  ascribing  to  the  suit 
respecting  the  share  of  the  goods  in  communion,  the  place  in 
Morison,  and  the  dates,  belonging  to  the  suit  respecting  the 
legitim — ^the  circumstance  that  the  decision  in  the  suit  respecting 
the  legitim  was  in  fact  affirmed  upon  appeal,  (see  the  next  case,) — 
and  the  further  circumstance  that  Morison  erroneously  states  that 
the  decision  in  the  suit  respecting  the  share  of  the  goods  in  com- 
munion was  affirmed  upon  appeal — ^left  little  chance  of  a  discovery 
by  the  learned  commentator,  that  the  effect  of  the  change  of 
domicile  did  receive  a  decision,  not  indeed  in  the  Court  of 
Session,  but,  what  is  more  material,  in  the  House  of  Lords — ^not- 
withstanding he  quotes  (page  615),  from  Robertson's^  Appeal 
Cases,  (page  4,)  a  remark  of  Lord  Eldon  in  the  House  of  Lords, 
16th  July,  1804,  in  a  speech  previous  to  the  decision  in  ''the 
important  case  of  Lashleg  v.  Hog"  It  is  mentioned  in  the  note, 
ante,  page  478,  that  neither  in  Lord  Eldon's  speech,  nor  in  the 
printed  cases,  is  there  any  trace  of  the  point  respecting  the  wife's 
claim  embracing  only  the  goods  in  communion,  acquired  since 
the  alteration  of  domicile.  The  decision  of  the  House  of  Lords, 
however,  made  no  distinction  between  the  goods  acquired  before, 
and  the  goods  acquired  after,  Roger  Hog's  domicile  had  been 
changed  from  England  to  Scotland.  The  decision  therefore  is 
not  favourable  to  one  of  the  conclusions  in  the  Commentaries 
(page  626) — ^that  if  the  husband  and  wife  remove  from  the 
matrimonial  domicile  [where  there  is  no  communion  of  goods,  and 
acquire  a  domicile  where  there  is  a  communion  of  goods],  the  law 
of  the  matrimonial  domicile  will  continue  to  govern  the  property 
[the  goods  which  are  the  subject  of  commtmion],  whidi  belonged 
to  them  before  the  removal. 
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RKBBOCA   HOO  AGAINST  THOMAS  HOO  (a.) 

The  father  of  Thomas  and  Rebecca  Hog,  haying  his  domicile 
in  Scotkmd,  died  possessed  of  a  large  personal  estate  situated  in 


(a)  [More  than  twenty  years 
have  elapsed  since  the  author 
copied  this  case  from  the  Faculty 
Collection  —  Decisions  of  the 
Court  of  Session  1787  to  1792, 
Tol.  X.  psge  376,  No.  185.  The 
notes  and  parts  of  notes  enclosed 
between  crotchets  are  recent  ad- 
ditions to  the  original  MS.  Mori- 
son  has  reprinted  the  case  verba- 
tim in  the  Dictionary  of  Decisions, 
4619,  No.  116.] 

[There  is  a  very  full  report  of 
the  case  before  the  Court  of  Ses- 
sion in  Bell,  psges  491 — 532. 
(Cases  decided  in  the  Court  of 
Session  from  November,  1790,  to 


July,  1792,  collected  by  Robert 
Bell,  Clerk  to  the  Signet,  Edin- 
burgh, 1794,  8vo.)  Bell  gives  the 
opinions  of  the  Judges*  Lord 
Woodhouselee,  Fol.  Diet.  voL  iii. 
p.  224,  thui  abridges  the  case — 
Roger  Hog,  having  his  donucile 
in  Scotland,  died  possessed  of 
large  personal  property  in  Eng- 
land, which  by  deeds  of  settle- 
ment, in  nature  of  a  will,  he  con- 
veyed to  his  son  Thomas.  Re- 
becca, one  of  his  daughters, 
claimed  her  legitim  out  of  this 
property,  and  as  the  law  of  Eng- 
land acknowledges  no  right  of 
legitim,  the  question  was  whether 


*Um,  June  7, 
1791. 

7  May,  1792. 

^^ -— / 

Sttccesaion  of 
moveable  ef- 
fects lituated  in 
a  foreign  coun- 
try, whether 
testate  or  intes- 
tate, regulated 
bythelexdomi- 
dUi. 

Succession  to 
personal  effects 
must  be  regu- 
lated by  the 
lex  domicilii. 

The  domicile 
of  the  deceased 
father  being  in 
Scotland,  the 
light  of  legitim 
extends  to  per- 
sonal effects  in 
England  or  else- 
where, as  well 
as  in  Scotland.* 


r*  The  first  marginal  pladtum  is  taken  from  the  Report  in  the  Faculty 
Collection.  The  last  two  marginal  pladta  are  taken  from  the  judgment  of 
the  Court.] 


[According  to  the  printed  case  of  the  respondents,  it  was  contended  on  the 
part  of  the  appelluit.  First,  that  by  the  more  mod^  decisions  of  the  Court 
of  Session,  it  had  been  established  that  the  succession  to  personal  estate  i^  Intestacy, 
intestate  was  to  be  regulated,  not  by  the  law  of  the  country  where  the  defunct 
had  his  domicile,  but  by  the  laws  of  the  different  countries  in  which  his  said 
personal  estate  happened  to  be  situated  at  the  time  of  his  death.  Secondly,  Testacy, 
that  whatever  might  be  the  rule  with  regard  to  succesrion  ab  intestate,  the 
power  of  making  a  will  was  juris  gentium,  and  therefore  any  restraints  upon 
the  liberty  of  testing  imposed  by  the  lex  domicilii  must  be  confined  to  effects 
over  which  that  law  extended,  and  could  be  attended  with  no  consequence  in 
other  countries  where  no  such  restraints  prevail :  that  the  power  of  alienation 
is  inherent  in  every  proprietor ;  and  as  a  testament  is  a  species  of  alienation, 
so  one.  who  can  alienate  his  property  in  a  foreign  country,  notwithstanding  any 
restramts  upon  alienation  or  the  mode  of  alienation  in  hu  own,  must  be  equally 
at  liberty  to  dispose  of  it  by  testament,  whatever  limitations  may  in  that 
respect  be  imposed  by  the  law  of  his  dondcile,  from  which  he  withdraws  his 
effects,  by  the  very  act  of  placing  them  elsewhere ;  that  the  fiction  of  law 
mentioned  by  some  foreign  writers,  Mobilia  non  habent  sttum  vel  sequelam, 
deserved  no  resard  ;  reality  alone  was  to  be  attended  to,  and  moveables  had, 
in  truth,  a  local  rituation ;  the  same  was  likewise  the  case  with  nomina  debi- 
torum,  the  proper  situs  whereof  was  the  place  of  the  debtor's  residence,  as 
there  only  tne  subject  existed  upon  which  the  right  of  the  proprietor  was  to 
operate,  and  there  only  it  could  nave  any  substantial  effects.— Printed  Case  of 
Respondents,  pages  8  and  4 ;  and  6  Brown,  P.  C.  577, 578.  An  examination  of 
the  elaborate  argument  of  the  appellant,  will  show  the  correctness  of  the 
respondents'  statement  of  what  was  contended  on  the  part  of  the  appellant. 
See  printed  Case  of  the  Appellant,  pages  9—12 ;  and  6  Brown,  P.  C.  pages 
092—^00.] 
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England^  which  by  a  deed  of  settlement  [in  the  nature  of  a  will] 
was  conveyed  to  Thomas  (a). 


the  lex  domicilii,  or  lex  loci  rei 
sitSD,  should  T8gu]ate  the  matter 
in  dispute.  The  lords  found  that 
the  succession  to  the  personal 
estate  wherever  situated  must  be 
regulated  by  the  lex  domicilii; 
and  therefore  sustained  the  pnr^ 
suer's  claim  to  her  kgitim  out  of 
the  effects  in  England,  June  7, 

1791.  Hog  contra  Hog,^ 

[Mr.  Robertson  has  given  a 
statement  of  the  case  in  his 
Treatise  on  Personal  Succes- 
sion (see  before,  page  479).  Mr. 
Robertson  says  that  the  cause 
was  pleaded  in  the  House  of 
Lords  on  both  sides  by  peiBons 
of  great  celebrity ;  by  Mr.  Grant 
(afterwards  Sir  William  Grant) 
and  Mr.  Anstruther  (afterwards 
Sir  John  Anstruther)  for  the  ap- 
pellant, and  by  the  Lord  Advo- 
cate (Robert  Dundas)  and  the 
Solicitor  General  of  England  (Sir 
John  Scott)  on  the  part  of  the 
respondents.  The  hearing  was 
continued  for  four  days.  At  the 
conclusion  of  the  argument,  on 
the  7th  of  May,  1792,  Lord  Thur- 
low,  according  to  his  usual  prao* 
^ce,  when  he  did  not  depart  from 
the  judgment,  moved  on  affirm- 
ance without  delivering  an  opinion 
of  his  own,  (without  stating  his 
reasons).  In  the  appendix,  Mr. 
Robertson  has  printed  notes  of 
what  passed  in  the  House  of 
Lords  at  the  hearing  of  the  cause, 
on  the  20th  and  30th  of  April, 
and  the  4th  and  7th  of  May, 

1792,  taken  by  the  late  Mr,  Jus- 
tice Park,  then  at  the  bar.  With 
the  exception  of  two  questions 


put  by  Lord  Thurlow,  ^ese  notes 
are  confined  to  the  arguments  of 

counseL] 

[There  was  a  suit  between  Tho- 
mas Hog  and  the  Lashleys,  re* 
specting  the  claim  of  the  instru- 
ment, mentioned  in  the  next  note, 
to  probate  in  England.  See  the 
note  to  Stanley  v.  Bkneg^  3  Hag- 
gard, Bee.  Rep.  415—422,  when 
it  is  stated  that  the  Court  of  Ses- 
sion, whose  decree  was  affirmed  1^ 
the  House  of  Lords,  prcmoanced 
that  the  lex  domicilii  ought  Co 
prevBi],  even  though  part  of  the 
property  was  situate  in  England.] 

[The  case  is  cited  in  the  ap- 
pendix to  Bacon's  Abridgment, 
edited  hf  Mr.  Gwillim,  vol.  vfi. 
page  462,  Hog  v.  LofUeg,  Dom. 
Proc.  7,  Mar.  179S.  Mr.  Brown 
(6  P.  C.  page  560)  states  that  he 
was  indebted  to  Mr.  Gwillim  for 
the  perusal  of  the  case  of  Hog  v. 
Laskleg.'} 

[The  case,  under  the  title  of 
Hog  V.  Ashhg^  was  cited  in 
Ibempde  v.  Joknstome,  3  Ves*  200.] 

[The  case  under  the  titie  of 
La$hley  v.  Hog  is  also  mentioned 
in  the  argument  ibr  the  phintiflb 
in  SomervUie  y.  Somervitte,  5 
Veeey,  774.] 

(a)  fThis  was  the  general  dispo- 
sition, dated  5th  February,  1797$ 
in  favour  of  Thomas,  of  aD  Roger 
Hog's  property,  burthened  with 
the  payment  of  debts,  legades,  &e. 
See  the  case  of  LaMeg  v.  Hog, 
ante,  page  449 ;  and  see  the  pre- 
ceding note.  Inhale  of  the  in- 
strument was  decreed.] 
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As  diildren's  right  of  legitim  is  not  acknowledged  in  Enj^md,  1791—2. 
it  came  to  be  a  question  between  Rebecca,  by  whom  the  legitim  ^  - 
was  claimed,  and  Thomas  the  diaponee  of  the  effects,  by  irbat 
law  the  succession  to  that  English  property  was  to  be  regulated, 
whether  by  the  lex  loci  rei  sitae  which  rejected,  or  the  lex  domicilii 
which  recognized  the  claim  of  l^tim.  In  an  action  against 
Thomas,  at  the  instance  of  Rebecca,  the  defender 

Pleaded ;  The  power  of  alienation  is  inherent  in  the  nature  of 
property.  This  evidently  implies  that  the  proprietor  can  alienate, 
either  absolutely  or  sub  modo,  which  is  the  same  thing  as  to  say, 
that  he  can  immediately  transfer  his  right  by  a  deed  inter  Tiros, 
or  by  a  testamentary  settlement  destine  it,  under  the  condition, 
that  until  his  death  the  subject  shall  not  be  enjoyed  by  the 
donee  (a). 

Legal  succession  being  therefore  plainly  subsidiary  to  the 
testamentary,  is  necessarily,  in  de&ult  of  express  will  declared  by 
testament,  founded  on  presumed  will,  or  that  which  it  is  pre- 
sumed either  was  exercised,  or  would  hare  been,  had  drcnm- 
stances  permitted  (6). 

Restraints,  indeed,  have  by  some  states  been  imposed  on  the 
win  of  proprietors  in  the  disposal  of  their  property ;  but  being 
adverse  to  the  nature  of  that  right,  they  ought  ever  to  receive 
the  strictest  interpretation.  By  the  law  of  the  Twelve  Tables  (c), 
the  natural  right  of  dbposing  by  will  was  acknowledged  in  its 
fullest  extent ;  Ubi  quisque  l^;asset  super  re  sua,  ita  jus  esto. 
And  such  is  the  law  of  England,  although  anciently  it  admitted 
the  same  restraints  as  that  of  Scotland  (€^). 

When  effects  are  situated  in  a  territory  different  from  that  in 
which  the  deceased  proprietor  had  his  domicile,  that  presumed 
will,  which  ought  to  regulate  his  intestate  succession,  may  be 

(a)  Grotius  de  Jure  Belli  ac  Leipsig,  1744,  2  vols.  4to.]   Stair 

Pads.    [The  best  edition  of  this  [Institute],  book  iii.  tit.  iv.  sect.  3. 
work  is  that  of  Lausanne,  1761,         (c)  [Proemialcs  de  la  Jurispru- 

5  vols.  4to.    His  liber  singularis  dencia:  su  Origen,  y  Progresos; 

de  ifiquitate  Indulgentia  et  Faci-  y  Comentarios  a  las  Leyes  del 

Mtate  deserves  the  student's  no-  C6digo  Papyriano,  y  XII.  Tablas. 

tice.    He  will  find  it  vol.iv.  page  -*8U  Autor  Don  Joseph  Maymo 

480.]    Stair  [Institute],  book  iiL  y  Ribes.  Madrid,  176^8, 3  vols, 

tit.  iv.  sect.  2.  small  4to.    There  is  a  copy  of  this 

(6)  [Passages  in]  Grotius  [and]  work  in  Lincoln's  Inn  Library.] 
Pufendorf  de   Jure   Natur»  et         (d)  Blackstone  [Comment.],  vol. 

Gentiuin.     (The  best  edition  is  ii.  p.  402. 
that  of  Mascou,  Frankfort  and 

kk2 
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1791—2.  inferred,  dther  through  the  medium  of  the  lex  lod  rei  sitae,  or  of 
Hog  V  Hoo.  '  *^®  ^^*  domicilii,  according  as  the  rules  of  either  may  appear 
most  likely  to  be  adopted,  though  the  circumstance  of  apparent 
acquiescence  is  peculiar  to  the  last.  But  in  the  case  of  a  testap 
mentary  settlement,  there  is  no  room  for  presumption ;  and  to 
this  declared  will,  the  lex  loci  rei  sitae  will  give  full  effect,  even 
when  by  the  lex  domicilii  restramts  may  have  been  imposed ;  as 
these,  for  the  reason  already  given,  are  to  be  confined  within  its 
own  territory. 

Indeed  this  is  no  more  than  equivalent  to  what  is  clearly 
permitted.  By  a  mere  variation  of  mode  or  form,  a  proprietor 
may  accomplish  his  purpose  of  transmitting  his  property  after  his 
death,  when  otherwise  he  would  have  been  restrained  by  the  law 
of  his  domicile.  But  by  the  act  of  placing  that  property  in  a 
country  where  the  alienation  is  free  from  such  shackles,  a  varia- 
tion surely  not  less  effectual  is  produced. 

It  would  be  singular,  if  the  law  of  the  domicile  were  to  operate 
thus  against  express  will.  A  person  may  have  a  domicile  in  a 
foreign  country,  for  an  occasional  and  temporary  residence,  with 
the  laws  or  institutions  of  which  his  connection  is  so  extremely 
slight,  that  it  would  be  hardly  reasonable  to  regulate,  according 
to  them,  even  his  intestate  succession.  But  in  the  case  of 
testate  succession,  it  would  be  palpably  unjust.  To  justify  such  a 
restraint  on  the  disposal  of  property,  it  is  necessary  that  some 
obligation  of  that  tendency  on  the  proprietor  should  have  been 
previously  created.  Now,  on  that  supposition,  there  must  be  a. 
wrong  implied  in  any  change  of  a  domicile  by  which  the  obligation 
would  be  defeated.  But  there  is  here  evidently  no  wrong,  which 
proves  the  non-existence  of  any  such  obligation. 

With  respect  to  authorities,  some  foreign  writers,  adopting  the 
fiction  expressed  by  the  terms  Mobilia  non  habent  situm,  have 
thence  inferred,  that  the  law  of  the  domicile  ought  to  regulate 
succession.  But  a  fiction  destitute  of  any  legal  sanction,  as  that 
is  in  this  country,  is  to  be  regarded  merely  as  a  falsehood ;  and 
though  the  opinions  of  those  authors,  the  civil  law  being  quite 
silent  on  the  point,  refer  to  the  local  usages  of  certain  German 
or  Belgic  states,  these  usages  are  by  no  means  uniform  in  this 
matter.  Various  passages  in  the  authors  mentioned  in  the  note 
confirm  the  doctrines  now  maintained  (a). 

(a)  Voet  [Johannes]  ad  Pan-  tains  a  short  Chapter  de  Statutis.'' 
dectas  [Story  says,  "bis  Com-  It  is  lib.  i.  tit.  iv.  pars  3.  His 
mentary  upon  the  Pandects  con-      father,  Paul  Voet,  wrote  a  woik 
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On  such  principles,  it  may  be  detennined  what  the  law  of  any 
particular  country  in  this  respect  ought  to  be ;  and  it  will  now 
appear  that  the  law  of  Scotland  is  regulated  by  those  principles. 
Thus  Lord  Stair  lays  it  down,  "  that  the  law  of  Scotland  r^;nlates 
the  succession  and  ri^ts  of  Scotsmen  in  Scotland,  though  dying 
abroad  being  resident  there  (a)/'  and  Bankton  says  more  ex- 
plidtly,  that  the  lex  lod  rei  sitee,  not  the  lex  domicilii,  is  the 
rule  both  in  testate  and  in  intestate  succession  (6). 

In  the  case  of  Purves  contra  ChUholm  (c),  it  was  found,  that 
goods  in  Scotland,  belonging  to  a  bastard,  a  Scotsman,  domiciled 
in  England,  fell  under  escheat  contrary  to  the  law  of  the 
domicile. 

In  those  of  Hendermm  (d),  and  of  Melvill  (e),  the  succession 
of  effects  in  Scotland  was  regulated  by  the  lex  loci  rei  sitae,  in 
opposition  to  the  lex  domicilii ;  and  the  decisions,  as  it  appears 
from  their  terms,  proceeded  on  the  general  principle,  although 
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De  Statutis  ebrumque  Concursu 
Amstelodami,  1661,  12mo.], 
ChristinKus  [Paulus]  De  Mech- 
linensium  Legibus,  [sive  in  Leges 
Municipales  Civium  Mecblinen- 
slum  Notse,  Paris,  1624,  folio. 
There  are  several  Antwerp  edi- 
tions of  this  work  of  ChriBtinceus. 
Practicarum  Questionum  Re- 
rumque  in  Sapremis  Belgarum 
Curiis  actarum  et  observatarum 
Decisiones,  Antwerp,  l67l,  6 
vols,  folio,  bound  in  3.  There 
are  other  editions.]  Peck,  de 
Te8t[amentl8]Conjug[um-]  [This 
Treatise  is  in  all  the  editions 
of  Peckius  which  the  author  has 
seen.]  Ubricus  Huber  de  Jure 
Civitatis,  [Frankfort  and  Leipzig, 
1752,  1  vol.  4to.  Cnra  Fischeri. 
Proelectiones  Juris  Civilis,  Lou- 
vain,  1766,  3  vols.  4to.  His 
Treatise  De  Conflictu  Legum  Di* 
versarum  in  Diversis  Imperils 
will  be  found  vol.  ii.  page  24.] 

(a)  Lord  Stair  [Institute],  book 
L  tit  i.  sect.  16. 

(6)  Bankton  [M'Douall*s  Insti. 


tttte],  book  i.  tit.  i.  sects.  82,  83. 

(c)  [Fol.  Diet.  vol.  i.  page  320. 
Lord  Haddington,  CoUection  of 
Decisions,  from  1592  to  1624,  in 
MS.]    MoriBon,  4494,  No.  46. 

(d)  [CoUmelHender  son's  Bairns 
contraiDehitors.  HetiierMm  against 
Iftirray.  Fol.  Diet.  vol.  i.  page 
320.  Durie,  p.  68  (Sir  Alexander 
Gibson,  of  Durie),  Decisions  of  the 
Lords  of  Council  and  Session,, 
from  1621  to  1642.  Edinburgh^ 
1690,  folio,  Haddington  MS.} 
Morison,  4481,  No.  40 ;  [Spotis- 
woode,  page  337.  (Sir  Robert 
Spotiswoode,  of  Pentiand,  Prac- 
ticks  of  the  Law  of  Scotland, 
Edinburgh,  1707,  folio.)  Brown's 
Supplement,  vol.  i.  p.  1 12.  (M.  P. 
Brown,  Esq.,  Advocate.  Supple- 
ment to  the  Dictionary  of  Deci- 
sions of  the  Court  of  Session 
[Morison].  Edinburgh,  1826,  5 
vols.  4to.)] 

(e)  [MeltfU  [against  Drummtmdy 
Fol.  Diet.  vol.  i.  p.  320.  Durie, 
page  723.]  Morison,  4483,  No. 
41. 
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the  subjects  were  heritable  bonda^  or  bonds  bearing  annual  rent, 
then  also  deemed  heritable. 

On  the  same  principle  was  the  decision,  16  th  June,  1656, 
during  the  Usurpation,  Craiff  contra  Lard  Traquair  (a)  ;  and  in 
that  of  Shaw  against  LeMn8{b)^  a  nuncupaliTe  testament,  made 
bj  a  person  domiciled  in  England,  was  found  not  to  be  effiwtual 
to  carry  moveable  property  in  Scotland. 

Of  a  similar  tendency  are  Bisaet  contra  Brown  (e) ;  JHngwaU 
eontr^  Vandomne  (d) ;  Arehbiahop  of  Glat^ow  Qxmir9kBumt9fUld{e) ; 


(a)  [Morison  has  here  a  note, 
**  See  Appendix."  The  Appendix, 
howerer,  contains  no  notice  of 
this  case  of  Craig  contra  Lord 
Traquhair^ 

[Those  practitioners  who  may 
have  occasion  to  use  Morison*8 
Dictionary  will  do  well  to  read 
what  is  said  in  the  notes  to  the 
Index  to  the  Decisions  of  the 
Court  of  Session*  page  519*  as  to 
Morison's  References  to  posterior 
parts  of  his  Dictionary,  and  to  the 
Appendix.] 

{Craig  t.  Lord  Traqukair  is  no- 
ticed in  the  printed  case  of  the 
appellants,  in  Ho^  v.Ho^,page  12, 
but  with  no  greater  particularity 
than  in  the  text.  See  also  6  Bro. 
P.  a  699.] 

(6)  [Schaw  Qomit^  LnoUt  Sham 
contra  Lvwens.  Fol.  Diet.  toI.  L 
page  320 ;  Stair,  vol.  L  page  252. 
(Sir  James  Dalrymple,  Viscount 
ef  Stair,  Decisions  of  the  Lords 
of  Council  and  Session,  in  the 
most  important  Cases  debated 
before  them,  with  the  Acts  of  Se« 
derunt,  from  June.  1661,  to  July, 
1681.  Edinburgh,  2  vols,  folio, 
1683,  16870  Gilmour,  No.  135, 
page  96.  (Sir  John  Gihnour,  Col- 
lection of  Decisions  of  the  Lords 
of  Council  and  Session,  from  1661 
to  1666.    Edmburgh,  1701,  4t(L 


The  same  volume  contains  the 
Decisions  of  the  Lords  of  Council 
and  Session,  from  November, 
1681,  to  January,  1686,  by  Sii 
David  Falconer.)  Sir  John  New« 
byth,  (Collection  of  Decisions, 
1664  to  1667,  in  MS.]  Morison, 
4494,  No.  47. 

(c)  [Brown  and  Duff  contra 
BiMtU  Bisset  v.  Brown's  &«* 
cavort,  Fol.  Diet.  voL  i.  page  320 ; 
Stair*s  Decisions,  vol.  i.  page  398 ; 
Dirleton's  Decisions,  page  10»  No. 
21.  (Sir  John  Nisbet,  of  Dirle- 
ton.  Some  Doubts  and  Questums 
in  the  Law,  especially  of  Scotland, 
as  also  some  Decisions  of  tbe 
Lords  of  Council  and  Session— 
The  Decisions  of  the  Lords  of 
Council  and  Sesaioa,  from  De» 
cember,  1665,  to  June,  1667.) 
Newbyth  MS.]  Morison^  4498, 
No.  50. 

(4)  [FoL  Dict.voL  i.  page  318. 
Sir  Thomas  Nicolson's  Collection 
of  Decisions,  1610  to  1632,  in 
MS.]    Morison,  4449,  Na  15. 

(e)  [Fdio  Diet  vol.  L  page  318, 
Harcarse,  page  9,  Nol  41,  and 
page  124,  No.  453.  (£&r  Boger 
Hog,  of  Harcarse,  Dedsiena  of 
the  Court  of  Session,  from  1681 
to  1691.  £dinbuigh,1759r>foliQ.)] 
Morison,  4449,  No.  16.  IBwrnH 
V.  Bwm^kld,  FountaiiAall,  vol  I 
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Dryden  eontia   EUioi  (a) ;    Gfroy   ecmtm    7V^  Earl  of  Sd-      l791*-2. 
;b>A(6). 

Ab  to  tlie  ease  of  .BSroton  oontn  Brwm  (e)^  though  admitted 
as  an  anChoritj,  it  would  not  affect  the  argumeut  on  testate  sue- 
eesaicm ;  and  it  was  soon  disapproved  of  b^  the  Court.  Contrary 
judgments  were  given,  LofimtT  contra  Mortimer,  1st  February, 
1770  (d)  ;    Bamdmm  contiB  Bkhenon  (e) ;    Henderson  contra 


p.  224.  (Sir  John  Lauder,  of  Foun- 
tainhaU,  Decisions  of  the  Lords 
of  Council  and  Session,  from 
1678  to  1712;  containing  also  the 
transactions  of  the  Privy  Council, 
of  the  Criminal  Court,  and  Court 
of  Exchequer;  and  interspersed 
with  a  variety  of  Historical  Facts, 
and  many  curious  Anecdotes. 
Ediob.  2  vols,  folioi  1759»  1761.) 
Brown's  Supplement,  vol.  iii.  p. 
459.] 

(a)  [Folio  Diet.  vol.  i .  page  330 ; 
Harcarse,  page  126,  No.  460.] 
Morison,  4844,  No.  53. 

{b)  [Fol.  Diet.  vol.  i.  page  318; 
Fountainhall,  vol.  ii.  page  456.] 
Morison,  4453,  No.  19* 

[This  case  was  appealed  from  to 
the  House  of  Lords.  It  is  the  first 
ease  in  Mr.  Robertson's  volume 
of  Reports  of  Appeals  from  Scot- 
tend,  under  the  title  of  Gray 
contra  Hamilton,'] 

(c)  [Folio  Diet,  vol.  iiL  page 
221.  Kilkerran,  page  199.  (Sir 
James  Ferguson,  of  Kilkerran, 
Decisions  of  the  Court  of  Session, 
from  1738  to  1752,  collected  and 
digested  into  the  form  of  a  Die* 
tlonary.  Edinburgh,  1775,  fbl.) 
Falconer,  vol.  i.  page  1 1 .  (David 
fUconer,  Advocate,  Dedsions  of 
Ae  Court  of  Session,  from  the 
raonih  of  November,  1744.  Edin- 
burgh, 1746,  folio.  Decisions  of 
^  Court  of  Session,  firom  No- 
vember, 1748.    Edinburgh,  1753, 


folio}].  Morison,  4604,  No.  109. 
[Elchies,  Succession,  No.  10. 
(Patrick  Grant,  of  Elchies,  Esq., 
one  of  the  Senators  of  the  College 
of  Justice,  Decisions  of  the  Court 
of  Session,  1733—1754,  collected 
and  digested  into  the  form  of  a 
Dictionary.  Edited  by  Morison, 
from  the  original  MS.  Edin- 
burgh, 1813,  4to.  Lord  Elchies' 
Notes  form  part  of  the  same 
volume.)] 

(d)  [Morison,  here  again,  not 
in  a  note,  but  in  the  text,  has 
"  See  Appendix."  No  such  case, 
however,  is  to  be  found  in  the 
Appendix.] 

[In  the  printed  case  of  the  ap- 
pellants, in  Bruce  v.  Bruce,  p.  3 
(see  post,  page  610),  there  is  an 
account  c^  this  case  of  Larimer 
against  Mortimer,  together  with 
some  observations  upon  it.  See 
also  6  Bro.  P.  C.  571.  It  is  said 
not  to  be  found  in  any  book  of 
authority,  except  in  a  note  in  the 
1773  edition  of  Mr.  Erskine's 
Institute,  fol.  601.] 

(e)  [Fol.  Diet  vol.  iii.  page  222 ; 
Dedsions  of  the  Court  of  Session, 
1778  to  1781^Faculty  Collection, 
vol.  viii.  p.  1,  No.  1.]  Morison, 
4613,  No.  111.  [Hailes,  vol.  iL 
p.  794.  (Sir  David  Dalrymple, 
of  Hailes,  Bart.  Lord  Hailes. 
Decisions  of  the  Lords  of  CouncO 
and  Session,  from  1766  to  1791, 
selected  from  the  original  MSS., 
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Maclean  (a) ;  Morris  contra  Wright  (6) ;  Hay  and  others  contra 
Scott  (c). 

Answered ;  The  preyalence  of  the  lex  domicflii  is  founded  on 
the  rights  of  nations.  Their  wealth  is  but  the  a^;regate  of  that 
of  all  their  people,  in  which  it  is  plain  every  state  must  haye  a 
right,  not  to  be  altered  hj  mere  local  situation ;  excepting  landed 
property,  which  must  ever  remain  subject  to  the  law  of  the 
territory;  and  therefore  the  succession  of  moveable  effects, 
wherever  situated,  is  to  be  governed  by  the  law  of  the  state 
to  which  the  proprietor  belongs,  or  by  the  lex  domicilii. 

The  same  conclusion  is  to  be  inferred  from  the  inconsistency 
attending  the  opposite  supposition,  when  moveable  effects  are 
situated  in  various  countries,  with  whose  institutions  the  owner 
IB  unacquainted.  He  could  then  form  no  judgment,  were  he 
even  to  make  a  will,  of  what  would  be  the  destination  of  his 
property  after  his  death.  On  such  grounds,  authors  treating  of 
the  general  principles  of  law,  have  founded  their  opinions  (<Q. 


by  M.  P.  Brown,  Esq.,  Advocate, 
Edinburgh,  1826,  2  vols.  4to.) 
The  notes  taken  by  Lord  Hailes, 
of  the  opinions  of  the  Judges,  fill 
three  pages.] 

(a)  [Folio  Diet.  voL  ill.  page 
223;  Decisions  of  the  Court  of 
Session,  from  1778  to  1781 — ^Fac. 
ColL  vol.  viii.  page  4,  No.  2.] 
Morison,  4615,  No.  112. 

(fO  [Fol.  Diet.  vol.  iii.  page 
223;  Decisions  of  the  Court  of 
Session  from  1781  to  1787— 
Faculty  Collection,  vol.  ix.  page 
304,  No.  193.]  Morison,  4616, 
No.  113.  [Hailes,  vol.  ii.  p.  963, 
''Succession  of  moveables,  go* 
yemed  by  the  law  of  the  place 
in  which  they  were  situated  at 
the  death  of  the  proprietor." — 
President.—"  In  a  case,  in  1738, 
the  great  lawyers  exploded  the 
doctrine,  that  mobilia  non  habent 
sequelam  •  ••  Let  the  judg* 
ment  on  this  point  be  altered 
elsewhere.  I  cannot  help  it.  God 
forbid  that  the  Court  should  vary 


from  what  is  fixed  in  our  law."] 

[The  case  of  MorriM  v.  Wright 
was  appealed  from,  and  was 
standing  in  the  paper  of  appeals, 
for  hearing,  at  the  time  when  the 
case  of  the  appellants,  in  Bruce  v. 
Bruce^  was  prepared.  See  6  Bro. 
P.  C.  672.  The  appeal  was  with- 
drawn  the  I6th  April,  1790.  See 
the  Lords'  Journals,  voL  xxxviiL 
page  593.  This  was  the  day  after 
judgment  was  delivered  in  Bruce 
V.  Bruce.    See  post,  page  510.] 

(c)  \Jokn  Hay  Balfour  aud 
others  against  Miss  Henrietta 
Scott*  Fol.  Diet.  vol.  iii.  page 
134;  Decisions  of  the  Court  of 
Session,  from  1787  to  1792— Fa- 
culty Collection,  voL  x.  No.  1, 
page  1.]  Morison,  2379,  No.  18. 
[Hailes,  voL  iL  pp.  1032, 1048.] 

[There  was  an  appeal,  in  this 
case  of  Baffour  v.  8ooU,  to  the 
House  of  Lords.  It  is  reported, 
6  Bro.  P.  C.  550.] 

(d)  [Passages  in]  YatteL  The 
Law  of  Nations.  Pufendorf.  Ulric 


Hoo  o.  Hog. 
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The  same  is  the  doctrine  of  the  law  of  England,  and  so  stated  hy      1791—2. 
Chancellor  Hardwicke  (a). 

It  is  not  from  any  respect  to  a  presumed  will,  that  this  pre- 
ference is  giTcn  to  the  lex  domicilii.  In  the  opinion  of  the 
most  eminent  writers,  snch  is  not  the  principle  of  intestate  suc- 
cession ;  nor  is  the  right  of  testamenti  factio  a  result  of  the  law 
of  nature,  hut  entirely  juris  dvilisy  or,  in  other  words,  dependent 
on  the  interposition  of  municipal  law  (6). 

But  in  respect  to  the  legitim,  which  is  truly  a  right  of  pro- 
perty in  the  children,  it  is  peculiarly  vain  to  argue  concerning 
presumed  will.  In  early  society,  a  father  is  only  a  joint  pro- 
prietor of  the  family  stock,  which  heing  gained  hy  the  united 
labour  of  husband,  wife,  and  children,  pertains  of  right  also  to 
the  two  last.  Hence  both  the  legitim  and  jus  relictie  in  their 
original  nature,  as  well  as  their  present  form,  are  rights  of  pro- 
perty ;  and  in  this  view  they  must  appear  equally  sacred  in  all 
countries  (c). 

That  the  law  of  Scotland  bestows  the  same  preference  on  the 
lex  domicilii,  as  appears  in  other  systems  of  jurisprudence,  is 
next  to  be  shown.  In  the  statutes  of  William,  cap.  xxx.  a  plain 
distinction  is  made  between  the  succession  of  effects  in  Scotland 
belonging  to  strangers,  and  those  of  natives.  The  Act  of 
Parliament (cQ  ordains,  ''quod  causse  omnium  mercatorum  et 

Huber.  Voet  ad  Pand.    Peckius  Erskine  [Institute],  book  iii.  tit. 

de   Testam.    Conjug.   ZoesQus]  ix.  sect.  16;    Stair  [Institute], 

[Henricus]  ad  Pand.    [There  are  book  iii.  tit.  viii.  sect.  44 ;  Dirle- 

several  editions  of  tins  work.]  ton  [Doubts  and  Questions],  voce 

Denisart,  Collect,  de  Jurisprud.  Legitima  Liberorum.  Reg.  Ma- 

voc.  Domicil.    [There  are  several  jestat.  lib.  ii.  cap.  xxxrii.    [The 

editions  of  Denisart]  Regiam  Majestatem  is  Appendix  I. 

(a)  Vesey's,    Sen.'s,  Reports,  of  the  "  Leges  et  Ck)n8uetadines 

vol.  ii.  p.  35  \Tkwnt  v.  FTa^AiiM],  vd  fidei  dubi«  vel  incerti  tern- 

(6)  [Passages  in]  Pufend.  pons/'  which  form  the  Supple- 
Montesquieu,  Esprit  des  Loix.  ment  to  the  first  volume  of  the 
Bynkersh.  Observat.  Jur.  Rom.  Acts  of  Parliament  of  Scotland, 
[There  are  several  editions  of  the  published  in  1844,  which  has  at 
works  of  Bynkershoek.  The  Ob-  length  completed  the  Record 
servationes  Juris  Romani  are  in  Ck>mmi8sion  edition  of  that  work.] 
all  of  them  which  the  author  has  (cI)  [Vol.  i.  p.  25,  of  the  Scots 
Been.]  Acts.    Vol.  ii.  page  14,  of  the 

(c)  Karnes,  Hist.  Law  Tracts,  Acts  of  Parliament  of  Scotland, 

No.  3;  Pandect,  lib.  xxviii.  tit.  ii. ;  Record  Com.  edit.] 
De  Liber,  et  Posthum.  Hsered. : 
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1791—2.  iQcohrum  regni  Sooti»  extn  regnum  deeedentiom,  debeat 
Hoo  V  Ht>o  traictari  coram  suis  ordinariis  infra  r^nuxn  a  qnibiis  sua  testa- 
menta  confinnantar;  non  obstante  quod  qiuedam  ex  bonis 
bajusmodi  decedentiiun^  tempore  soi  obitos  fuemnt  in  Ang^ 
▼el  in  partibus  trapsmarinis/*  Stenart  lays  it  down,  ^*that 
mobilia  or  nomina  in  tbis  ooimtry,  bdonpng  to  atnmgers, 
do  transfer  according  to  the  law  of  tbe  eoontry  where  the 
owner  resides  and  dies  (a)"  And  Mr.  £rskin%  in  the  most 
po^tive  terms,  dedaree  foir  tbe  lex  domicilii  (b),  as  does  Lord 
Kames  (e). 

Nor  are  tbe  decisions  of  the  Court  of  a  different  tendency. 
That  in  the  case  of  Purvea  (d)  was  governed  by  the  lex  originis, 
which  was  often  not  distmguished  from  the  lex  domicilii,  and 
not  by  the  lex  loci  rei  sites ;  which  might  also  be  said  of  those 
of  Henderson  (e)  and  Melmll  (/),  if  they  had  been  in  p<nnt,  or 
had  not  related  to  heritage;  as  it  may  of  those  of  Craig{ff)  and 
Lewis  (A). 

At  the  same  time^  it  is  to  be  obsenred  how  frttal  those  decisions, 
though  considered  as  authorities  for  the  lex  loci  rei  sitae,  would 
be  to  the  argument  in  favour  of  testate  succession ;  because  then 
that  law  would  have  prevailed  against  a  will,  and  this  bdmg  once 
admitted,  the  same  effect  could  not  be  denied  to  the  lex 
domicilii. 

The  cases  of  Bisset  (t),  the  Archbishop  of  Glasgow  (k), 
Dryden  (t),  and  Graff  (m),  do  not  relate  to  succession.  But  the 
decision.  Brown  contra  Brown  {ti),  28th  November,   1744,  is 


(a)  Steuart,  in   his  Answers, 

501. 

(/)  See    note  (e),  ante,  page 

Doubts    and  Questions  in  the 

501. 

Law  of  Scotland,  resolved  and 

{g)  See  note  (a),  ante,  page 

answered,  by  Sir  Jaases  Steuart, 

503. 

of  Goodtrees,  late  Lord  Advocate 

(*)  See  note   (6),  ante,  page 

for  thev  Majesties  King  William 

502. 

and  Queen  Mary,  and  her  late 

(»^  See  note  (c),  ante,  page 

MajestyQueenAnne.  Edinburgh, 

502. 

1715,  fotio.] 

(*)  See  note  (e),   ante,  page 

{h)  Erskine  [Institute],   book 

502. 

]&  tit.  iz.  sect.  4. 

(0  See  note   (a),  ante,  page 

(c)  Lord  Kames,  Prin.  of  Eq., 

503. 

book  ill.  cap.  viii  sect.  a. 

(m)  See   note  (6),  ante,  page 

{d)  See  the  note  (e),  ante,  page 

503. 

501. 

(«)  See  note   (c),   ante,  page 

(c)  See  note  (rf),  ante,  page 

503. 
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diiccdj  in  point,  and  in  fryoor  of  the  kx  domicilii ;  idiile  that  1791^2. 
of  Lorimer  (a)  was  in  fkyonr  of  the  kx  ononis.  The  fint  jndg^  Hoo»  Hoo 
ment  in  opposition  to  the  lex  domicilii  waa  giyen  in  the  case  of 
Elcherwn  (6),  But  it  was  founded  on  an  erroneous  opinion  of 
Kr  Dudley  Bider  (e),  relaiiTe  to  the  succession  of  Alexander  Lord 
Banff,  **  that  his  effects  situated  in  Enghnd  must  be  goyemed 
tj  the  hw  of  that  country."  The  mistake  howeyer,  was  made 
known  bj  the  Lord  Chancellor  Thurlow's  opinion  in  the  case 
of  Bruce  (ef)»  and  must  now  for  eyer  cease  to  operate. 

The  Lord  C^dinary's  interlocutor  was  the  following  ;-^*^  Finds, 
that  there  is  no  ground  for  distinguishing  between  Soots  and 
English  effects;  because  the  succession  to  a  defunct's  effiects 
ought  to  be  regulated,  not  hj  the  different  laws  of  the  many 
different  countries  in  which  these  may  happen  to  be  locally 
situated  at  the  time  of  the  death,  but  by  the  law  of  the 
domicile,  and  because  it  has  been  in  seyeral  cases  so  determined 
in  England." 

On  adyising  a  reclaiming  petition  and  answers,  the  Court  pro- 
nounced this  judgment: — "Find,  that  the  pursuer's  claim  of 
l^tim  can  in  no  degree  affect  thie  moyeables  not  situated  in 
Scotland  at  the  time  of  her  father's  death." 

A  petition  against  this  interlocutor  haying  been  presented, 
and  followed  with  answers,  the  Court  appointed  a  hearing  in 
presence. 

By  some  of  the  judges,  who  dissented  from  the  opinion  of  the 
majority,  it  was  obseryed,  that  in  testamentary  succession  there 
is  no  room  for  the  preference  of  the  lex  domicilii,  which  is 
fiyunded  on  the  presumpta  yoluntas,  that  is»  the  principle  of 
succession  ab  intestate ;  that  the  fiction  of  mobilia  non  habentia 
aitum,  (which  is  so  far  reasonable,  that  moyeables  may  be  natu- 
ra%  supposed  in  transitu  to  the  owner's  domicil,  so  as  not  to 
hare  a  permanent  situs  abroad,)  being  framed  in  aid  of  that 
presumption,  cannot  operate  against  express  will;  that  as  Mr. 
Hog  might  by  other  means  haye  defeated  the  claim  of  legitim, 
so  he  effected  the  same  end,  by  placing  the  subject  of  it  in  a 
territory  where  no  such  burden  is  known;  that  this  exclusion 
of  the  legitim  is  similar  to  what  would  haye  happened  in  former 


503. 

(2 

503, 


(a)  See  note  (i),  ante,  page     520. 

)3.  (cO  [Morison,  No.  115,  page 

(jb)  See  note   (e),  ante,  page     4617'     See  post,   this  case   of 

)S.  Bruce  r.  Bruce.'} 

(c)  See  the  note,  post,  page 


508  MISCELLANEOUS  CASES  AND  DICTA, 

1791—2.       times  in  regard  to  the  q\iot{a),  hj  the  transporting  of  moveables 


Hoo  V.  Hoo. 


to  a  country  where  no  such  exaction  preyailed ;  or  in  the  case  of 
a  local  tax  imposed  on  goods,  if  they  were  removed  to  a  different 
territory. 

The  majority  of  the  Court  seemed  to  be  of  opinion,  that  the 
right  of  legitim,  though  during  tl\e  father's  life  it  be  subject  to 
his  power  of  defeating  its  object,  yet  that  power  not  having  been 
exercised,  it  becomes  at  his  death  the  same  perfect  or  absolute 
right,  as  if  it  had  never  existed  under  such  a  condition,  and  like 
any  other  r^ht  of  property,  ought  to  have  its  effect  everywhere. 

The  judgment  of  the  Court,  to  which  they  afterwards  ad- 
hered, on  advising  a  reclaimiog  petition  with  answers,  was  as 
follows : — 

"The  Lords  find,  that  the  succession  to  the  personal  effects 
of  the  deceased  Mr.  Hog,  wherever  situated,  must  be  regulated 
by  the  lex  domicUii,  and  therefore  they  alter  the  interlocutor 
reclaimed  against :  Find,  that  the  petitioner's  right  of  legitim 
extends  to  such  personal  effects  in  England,  or  elsewhere,  as 
well  as  in  Scotland.'' 


Morison  adds  to  his  reprint  (46 1 9,  No.  116) : — "  This  case  was 
appealed.  The  House  of  Lords  (7th  May,  1792)  ordered  and 
adjudged  that  the  appeal  be  dismissed,  and  the  interlocutor  com* 
plained  of,  be  affirmed." 

See  also  the  Lords'  Journals,  vol.  39,  page  393* 
Mr.  Tomlins,  the  editor  of  the  second  edition  of  Brown's  P.  C, 
has  printed  in  that  work,  vol.  6,  pages  577 — 600,  the  argument 
of  the  appellant  and  the  argument  and  reasons  of  the  respond- 
ents on  the  lex  domicilii  and  lex  loci,  and  also  the  authorities, 
stated  at  length  at  the  end  of  the  respondents'  case,  from  the 
writers  on  the  law  of  nations  and  the  civilians  in  favour  of  the 
lex  domicilii.  The  case  of  the  appellant  is  signed  T.  Erskine, 
W.  Grant,  J.  Anstruther.  The  case  of  the  respondents  is  signed 
R.  Dundas,  J.  Scot,  A.  Wight,  W.  Adam,  J.  Qerk. 


The  following  are,  it  is  believed,  the  principal  cases  that  occur 
in  our  Chancery  Reports  prior  to  SamervilU  v.  Somermlle,  5  Ves. 
750,  in  which  the  question  whether  the  succession  to  the  move- 

(a)  ["  Quot — ^was  the  propor-     of  the  diocese  within  which  the 
tion  of  the  moveable  estate  of  a     person  resided." — Bell's  Diet.] 
deceased  person  due  to  the  bishop 
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able  property  of  a  testate  or  intestate  ought  to  be  regulated  by 
the  lex  domicOii  or  the  lex  rei  sitae,  has  been  discussed.  Fipan  y. 
Pipan,  Amb.  25.  (In  the  appendix  to  Mr.  Blunt's  excellent 
edition  of  Ambler,  psge  799,  the  case  and  the  judgment  are 
printed  from  Serjeant  Hill's  MSS.  The  arguments  of  counsel 
are  given  at  length  in  those  MSS.  Mr.  Blunt  says,  that  as  Lord 
Hardwicke  in  his  judgment  enters  fuUy  into  the  case,  he  did  not 
think  it  necessary  to  transcribe  the  observations  made  at  the  bar.) 
I%ome  ▼.  Watkins,  2  Ves.  Sen.  35 ;  Bum  v.  Cole,  Amb.  415 ; 
(a  case  at  the  Privy  C!ouncil,  in  which  Lord  Mansfield  delivered 
the  opinions  of  the  Lords ;)  and  Bempde  v.  Johnstone,  3  Ves. 
198(a). 


1791—2. 
Hoo  V.  Hoo. 


It  was  in  Somerville  v.  Somerville  that  Lord  Alvanley,  after 
noticbg  that  the  statute  of  4  Will.  &  Mary,  c.  2,  [an  Act  that  the 
inhabitants  of  the  province  of  York  may  dispose  of  their  personal 
estates  by  their  wills,  notwithstanding  the  custom  of  that  pro- 
vince,] directs  that  it  shall  be  lawful  for  any  person  inhabiting  or 
residing  or  **  who  shall  have  any  goods  or  chattels  within  the 
province  of  York,"  to  give,  bequeath,  and  dispose  of  all  their 
goods,  chattels,  debts,  and  other   personal  estate — and  after 


Reasons  to 
think  that  the 
Spiritual  Cooits 
inclined,  as  the 
Courts  of  Soot, 
land,  to  the  lex 
rd  site. 


(a)  [In  this  case,  of  Bempde  v. 
Johnstone,  there  is  the  following 
passage  in  the  judgment  of  Lord 
Loughborough : — 

"The  point  had  been  esta- 
blished in  the  cases  in  the  House 
of  Lords,  which,  if  it  was  quite  new 
and  open,  always  appeared  to 
him  susceptible  of  a  great  deal 
of  argument:  whether  in  the 
case  of  a  person  dying  intestate, 
having  [personal]  property  in 
different  places  and  subject  to 
different  laws,  the  law  of  each 
place  should  not  obtain  in  the 
distribution  of  the  property 
situated  there.  Many  foreign 
lawyers  have  held  that  proposi- 
tion. There  was  a  time  when 
the  Courts  of  Scotland  certainly 
held  so.    The  judgments  in  the 


House  of  Lords  had  taken  a  con- 
trary course;  that  there  could 
be  but  one  law;  they  must  fix 
the  place  of  the  domicile ;  and  the 
law  of  that  country  where  the  do- 
micile was,  decided,  wherever  the 
property  was  situated.  That  he 
took  to  be  fixed  law.  The  Ck>urt 
of  Session  had  conformed  to 
those  decisions,  according  to 
which  the  Courts  of  Great  Bri- 
tain, both  of  Scotknd  and  England, 
were  bound  to  act." — Compare 
this  extract  from  Lord  Lough- 
borough's  judgment  in  Bempde 
V.  Johnstone  with  the  extract 
from  his  Lordship's  judgment, 
when  Chief  Justice  of  the  Court 
of  Common  Pleas,  in  8ili  v. 
Worswick,  printed  in  the  note, 
post,  page  516.1 
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1791—2. 

^ — -^ 

Hoo  9.  Hog. 


observing  that  one  would  suppote  from  tibia  that  the  hyalatnte 
had  some  reference  to  the  lex  loci  rei  sitae,  and  that  it  waa 
supposed  the  custom  would  attach  upon  an^  property  locally 
situated  there,  though  the  party  was  not  resident — adds,  that 
though  it  was  then  too  late  to  doubt  the  law  upon  that,  lie  had 
some  reason  to  think  our  Spiritual  Courts  inclined,  as  the  Courts 
of  Scotland,  to  the  lex  loci  rei  sitae,  and  if  the  question  had 
occurred  in  the  Spiritual  Courts,  and  the  authority  of  the  House 
of  Lords  [in  appeals  there]  had  not  mterfered,  that  would  hare 
been  considered  as  the  rule— and  for  that  reason  that  their  juris- 
diction was  founded  upon  it.  The  distribution  arising  from  the 
place  where  the  property  was  situated,  and  it  was  natural  for 
the  judge,  who  acquired  his  authority  from  the  situation  of  the 
property,  to  suppose  the  rule  should  be  that  of  the  place  where 
the  property  was. 

Consider  the  judgment  of  Sir  W.  Wynn,  stated  in  the  printed 
case  of  the  appellants,  (pages  3, 4,)  upon  the  appeal  of  Drummond 
y.  Brwrnnond^  in  the  House  of  Lords,  Feb.  1799,  and  also  6  Bro. 
P.  C.  608. 

See  a  subsequent  part  of  the  present  work. 


Covrt  qfSes- 
tiont  June  25, 

1788. 

HofueqfLordt, 

14  and  lb 

April,  1790. 

^ — -^ 

Succession  in 
moveable  ef- 
fects found  to 
be  regaled  by 
the  lex  rei  sitae. 

The  succes- 
sion of  effects 
at  sea,  [found 
tobereg^ted] 
bythelawofthe 
oountrywhither 
they  were  des- 
tined by  the 
proprietor. 

[With  respect 
to  these  mar- 
ginal  pladta, 
see  the  remark, 
post,  pages  512, 
513.] 


ELIZABETH   AND   MAItaARET   BRUCE   AGAINST  JAMES   BRUCE  (a). 

This  late  Mr.  Bruce,  of  Kinnaird,  was  married  twice.  Ifr. 
James  Bruce  [well  known  as  the  Abyssinian  traveller]  was  the 
onlj  child  of  the  first  marriage.     Of  the  second  there  existed 


(o)  [This  esse  of  Bruee  r, 
Bruce,  like  the  preceding  case  of 
Hog  y.  Hog  (see  the  note  (a),  ante, 
psge  497)»  was  copied  by  the  au- 
thor from  the  Faculty  Collection 
Decisions  of  the  Court  of  Ses- 
sion, 1787  to  1792,  vol.  z.  page 
41,  No.  25,  more  than  20  years 
ago.  The  different  notes  and 
parts  of  notes  enclosed  be- 
tween crotchets  have  been  added 
to  the  MS.  Tery  recently.  The 
case  is  in  the  Folio  Dictionary, 
vol.    iii.    page    223)    Morison 


(4617,  No.  115)  has  reprinted  It 
verbatim.] 

[Lord  Hailes  has  preserved  the 
fottowing  note  of  his  own  opinion 
in  this  case.—- Hailes. — ^Adifficuitf 
is  started  on  account  of  the  fiandi 
having  been  invested  in  bills,  and 
those  bills  being  at  sea  when  Mr. 
Bruce  died;  but  the  truth  is, 
that  an  English  company,  resid- 
ing in  Leadenhall  Street,  Londoo, 
were  the  creditors  in  the  bills, 
and  the  money  for  which  the 
bills  were  granted  lay  in  their 
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one  son,  William  Brace;  and  two  dapoghters,  Elizabeth  and      1788-^90. 

William  Brace,  at  an  early  period  of  life,  entered  into  the  ser-  Brucb. 
tice  of  the  East  India  Company,  where  he  attained  the  rank  of 
major  in  the  army.  In  the  coarse  of  his  service,  he  acquired 
about  90001.,  which  he  for  the  most  part  employed  in  purchasing 
bills  of  exchange,  drawn  by  the  Governor-Oeneral  in  India,  upon 
the  Directors  of  the  East  India  Company  in  London. 

Some  of  these  bills,  at  the  time  of  his  death,  were  in  the  hands 
of  his  correspondent  in  London ;  others  were  on  board  a  ship,  in 
its  way  home  from  India ;  and  he  had  granted  a  power  of  attorney 
to  three  of  his  friends  in  Scotland,  for  uplifting  the  money,  and 
laying  it  out  on  such  security  as  should  be  most  for  his  adyan- 
tage.  As  to  the  remainder  of  his  effects,  they  were  situated  in 
India,  where  he  died  on  the  30th  April,  1783.  At  this  time  he 
had  no  intention  of  returning  immediately  to  Scotland ;  although 
he  often  professed  his  purpose  of  spending  the  last  of  his  days  in 
his  native  country. 

Thus,  a  question  arose  between  James  Brace,  the  brother-oon- 
sanguinean,  and  Elizabeth  and  Margaret  Brace,  the  sisters-german 
of  the  deceased :  the  former  contending,  that  the  succession  was 
to  be  r^ttlated  by  the  law  of  England,  which,  contraiy  to  the 

out  comptiog-house  at  Calcutta,  was  informed  by  the  late  Mr. 
for  it  is  but  a  compting-house,  Chalmer,  the  agent  in  London 
although  a  pretty  large  one.  No  for  the  appellants,  that  their  case 
man,  who  is  in  a  foreign  country,  was  prepared  or  revised  by  Mr. 
can  prevent  his  dying  there;  but  Alexander,  afterwards  Sir  Wil- 
every  man  in  a  foreign  country  Ham  Alexander  and  Lord  Chief 
can  prevent  his  dying  intestate  Baron.  Mr.  Robertson  adds  that 
there.  If  he  make  no  will,  and,  the  cause  was  argued  at  the  bar 
of  consequence,  if  his  succession  for  the  appellants  by  Sir  John 
go  contrary  to  his  probable  in-  Scott  and  Mr.  Alexander;  for  the 
tentions,  he  himself  is  to  blame ;  respondent,  by  Sir  Bay  Campbell 
the  law  cannot  supply  what  he  has  and  Charles  Hope,  both  after- 
omitted.  Bruee  against  Bruce;  words  Presidents  of  the  Court  of 
Hailes'  DeciBioDs,  by  Brown,  voL  Session.] 
ii.  page  1050.]  [The  author  is  in  possession  of 
_^^__  the  printed  cases.  That  of  the 
appellants  is  signed  J.  Scott,  W. 
[There  is,  of  course,  a  state-  Alexander;  that  of  the  respon- 
ment  of  the  case  in  Mr.  Robert-  dents  is  signed  Bay  Campbell, 
son's  Treatise  (see  ante,  page  J.  Campbell.] 
479).     Mr.  Robertson  says  he 
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1788---90.  law  of  Scotland^  admitted  no  distinction,  in  cases  of  this  sort, 
Bruce  v,  between  relations  by  fiill  blood  and  half  blood :  while  the  latter 

Brucb.  maintained,  that  as  their  brother  was  a  Scotsman  by  birth,  as  his 

residence  in  India  was  merely  occasional,  and  as  he  had  expressed 
his  intention  of  returning  home  as  soon  as  he  had  acquired  a  for- 
tune sufficient  for  his  purpose ;  the  law  of  Scotland  ought  to  be 
the  rule :  more  particularly,  with  regard  to  those  effects  whichi 
being  in  the  way  home  to  Britain,  could  not  be  said  to  be  in  Eng- 
land more  than  in  Scotland. 

It  is  unnecessary  to  repeat  the  arguments  that  were  used :  the 
Court  having  considered  the  plea  maintained  by  Elizabeth  and 
Margaret  Bruce,  with  regard  to  the  effects  situated  in  India  or 
in  England,  to  be  equally  untenable,  whether  the  lex  domicilii  or 
that  of  the  res  sita  was  to  be  the  rule.  With  respect  to  the  bills 
in  their  way  to  Britain,  it  was  thought  that  they  were  to  be 
regulated  in  the  same  manner,  England  being  the  place  to  which 
they  were  intended  by  the  deceased,  and  where  they  were  to  be 
paid. 

The  judgment  of  the  Lord  Ordinary  [Lord  Monboddo]  was  in 
these  words : — 

''Finds,  Imo,  That  as  Major  Bruce  was  in  the  service  of  the 
East  India  Company,  and  not  in  a  regiment  on  the  British  esta- 
blishment, which  might  have  been  in  India  only  occasionally ; 
and  as  he  was  not  on  his  way  to  Scotland,  nor  had  declared  any 
fixed  and  settled  intention  to  return  thither  at  any  particular 
time,  India  must  be  considered  as  the  place  of  his  domicile. 
2do,  That  as  all  his  effects  were  either  in  India,  or  in  the  hands 
of  the  East  India  Company,  or  of  others  his  debtors  in  England, 
though  he  had  granted  letters  of  attorney  to  some  of  his  friends 
in  Scotland,  empowering  them  to  uplift  those  debts,  his  res  sitae 
must  be  considered  to  be  in  Englimd :  therefore  finds,  that  the 
English  law  must  be  the  rule  in  this  case  for  determining  the 
succession  of  Major  Bruce,  and  consequently  that  James  Brace 
of  Kinnaird  is  entitled  to  succeed,  alongst  with  Elizabeth  and 
Margaret  Bruce,  his  sisters.** 

A  reclaiming  petition  was  preferred  by  Elizabeth  and  Maigaret 
Bruce,  and  refused  without  answers. 


The  foregoing  account  of  this  celebrated  case  is  (as  it  has  been 
already  mentioned)  taken  from  the  Faculty  Collection.  The 
margmal  pladta  are  also  taken  from  the  same  source.    MorisoD, 


ANCIENT  AND  MODERN.  518 

thirteen  years  after  the  case  was  heard  upon  appeal,  reprinting  1788^90. 
hoth  the  case  and  the  margini^  placita,  adds,  "This  cause  was  gnucg^, 
appealed.  The  House  of  Lords  (15th  April,  1790)  ordered  and  Brucs.  ' 
adjudged  that  the  appeal  be  dismissed  and  the  interlocutors  com- 
plained of  affirmed/'  There  is  no  remark  upon  the  marginal 
placita,  *' Succession  in  moveable  effects  found  to  be  regulated 
by  the  lex  rei  sitae. — ^The  succession  of  effects  at  sea  by  the 
law  of  the  country  whither  they  were  destined  by  the  pro- 
prietor." The  practitioner  reading  this,  and  unacquainted  with 
the  circumstances  presently  mentioned,  would — ^when  the  volume 
of  Morison's  work  was  published  containing  the  reprint  of  Hog  v. 
Hog  and  its  marginal  placita,  without  remark  upon  the  marginal 
placita,  and  with  the  addition  that  the  cause  was  appealed,  but 
the  appeal  was  dismissed  and  the  interlocutors  complained  of 
affirmed— naturally  conclude  that  the  Scotch  Courts  still  held 
that  the  succession  in  moveable  effects  was  regulated  by  the  lex 
rei  sitae — the  succession  of  effects  at  sea  by  the  law  of  the 
country  whither  they  were  destined  by  the  proprietor  (a). 


Mr.  Tomlins,  in  his  edition  of  Brown,  P.  C.  vol.  vi.  pages  566 
— 576,  has  printed  the  reasons  assigned  in  the  case  of  the 
appellants  for  reversing  the  interlocutors.  Mr.  Tomlins  has  not 
printed  the  reasons  of  the  respondent  for  affirming  the  inter- 
locutors. They  were  the  following.  The  author  has  taken  them 
from  the  printed  case  of  the  respondent. 

Reasons  : — I.  By  various  decisions  of  the  Court  of  Session  in  Reasoxu  of  the 
Soothind  it  has  been  established  that  the  personal  property  of  an  J^^ng^the**' 
intestate  is  to  be  distributed  according  to  the  law  of  the  place  in  interlocutors. 
which  such  property  is  situated,  and  as  part  of  the  property  of 
the  intestate  Major  Bruce  was  actually  situated  either  in  England, 
or  in  a  country  governed  by  the  laws  of  England,  and  the  residue 
of  such  property  consisted  of  debts  due  to  the  intestate  resident 

(a)  [There  is  a  singular  error  lex  domicilii.''  This  error  cannot 

in  Morison,  in  the  reprint  of  the  fumish  any  explanation  of  the 

first  maiginal  placitum.    Instead  absence   of  remark ;    it   rather 

of  succession  in  moveable  effects  renders   that   circumstance    the 

found  to  be  regulated  "by  the  lex  more  surprising,  as  the  two  mar*. 

rri  sitae,*'  as  it  stands  in  the  Fa-  ginal  placita  thus  become  incon- 

colty  Collection,  he  has  '*  by  the  sistent  with  each  other.] 
TOL.  lu  L  L 
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1788-90. 
y 
Bruce  v. 
Bruce. 


ia  India,  and  pajable  by  a  trading  companj  resident  in  England, 
in  one  or  other  of  which  countries  such  debts  were  recoyerabley 
such  property  mnst  be  considered,  in  contemplation  of  Jaw,  as 
locally  situated  either  in  England  or  India,  and  therefore  dis- 
tributable according  to  the  law  of  England.  II.  The  circum- 
stances of  the  present  case  prove,  that  the  intestate  was  domiciled 
in  a  country  subject  to  the  laws  of  England,  and  therefore  the 
respondoit  will  be  entitled  whether  the  lex  domicilii  or  the  lex 
loci  rei  sitae  shall  be  adopted  as  the  rule  by  which  the  property  of 
the  intestate  is  to  be  distributed.  For  it  is  clearly  settled,  that 
the  half-blood,  by  virtue  of  the  statute  22  and  23  Car.  11.  c.  10, 
sect.  7,  is  entitled  to  an  equal  share  with  the  whole  blood  in  the 
distribution  of  the  personal  estate  of  an  intestate.  WatU  v. 
Croake  et  aL  Show.  Pari.  Cases^  108.— 41ay  Campbell,  J.  Camp- 
bell. 


Order  of  the 
House  of  Lords. 


The  ensuing  is  a  copy  of  the  Order  of  the  House  of  Lords : — 

15  April,  1790.  Afler  hearing  counsel  as  well  yesterday  as 
this  day,  upon  the  petition  and  appeal  of  Elizabeth  Bruce  and 
Mai^aret  Bruce,  daughters  of  the  deceased  David  Bruce  of  Kin- 
naird.  Esquire,  and  of  James  Hamilton  €i  Bangour,  Esquire, 
husband  of  the  said  Margaret,  for  his  interest ;  complaining  cxf 
certain  interlocutors  of  the  Lord  Ordinary  in  Scotland,  and  of 
the  Lords  of  Session  there ;  and  praying,  **  That  the  same  might 
be  reversed,  varied,  or  amended,  or  that  the  appellants  might  hwft 
such  other  relief  in  their  premises  as  to  this  House,  in  their 
Lordships^  great  wisdom  should  seem  proper ;"  as  also,  upon 
the  answer  of  James  Bruce  of  Kinnaird,  Esquire,  pnt  in  to  the 
said  appeal,  and  due  consideration  had  of  what  was  offered  on 
either  side  in  this  cause :  It  is  ordered  and  adjudged,  by  the 
Lords  spiritual  and  temporal  in  Pttrliament  assembled.  That  the 
said  petition  and  appeal  be  and  the  same  is  hereby  dismissed  this 
House,  and  that  the  said  several  interlocutors  therein  complained 
of  be  and  the  same  are  hereby  affirmed.-^Lords'  Journals,  vol. 
xxxviii.  page  591.. 
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In  ihe  printed  ugament  of  the  appellant  in  the  case  of  Hog 
Y.  Hopy  ante,  page  497,  signed  Thomas  Ersldne,  W.  Grant, 
and  J,  Anstnither,  there  is  the  following  passage  respecting  the 
decision  of  the  Honse  of  Lords  in  this  case  of  Bruee  v.  Bruce. 
*'The  Tery  respectable  opinion  supposed  to  be  delivered  in  the 
House  of  Lords  in  the  case  of  Bruee  v.  Bruce  is  thought  bj  the 
respondent  to  bear  upon  this  case ;  but  the  appellant  apprehends 
that  it  was  not  necessary  in  that  case  expressly  to  determine 
what  was  the  law  of  Scotland,  because  the  House  of  Lords  were  of 
opinion  that  Mr.  Bruce  was  not  domiciled  in  Scotland,  and  there- 
fore the  law  of  Scotland  could  not  apply  to  his  case,  it  not  even 
being  pretended  that  he  had  any  property  there.  He  imagines 
himself,  with  the  utmost  deference  to  that  opinion,  still  at  liberty 
to  contend  what  the  law  of  Scotland  is  in  his  case."  See  printed 
case  of  the  appellant  in  Hog  contra  Hog^  page  12 ;  see  also  6  Bro. 
P.  C.  600. 


1788—90. 


Bruce  v, 
Bruce. 

Passage  in  the 
printed  ar^- 
ment  of  the  ap- 
pellant in  Hog 
V.  Hog,  (ante, 
page  497,) 
respecting  the 
decision  of  the 
House  of  Lords 
in  Bruce  v. 
Bruct. 


It  is  obvious  from  the  report  in  the  Faculty  Collection — ^from 
the  reprint  of  that  report  by  Morison — from  the  reasons  stated  in 
the  printed  case  of  the  respondents,  and  from  the  Order  of  the 
House  of  Lords  in  the  case  of  Bruce  t.  Bruce — and  also  from  the 
passage  in  the  printed  argument  of  the  appellants  in  Hog  t.  Hog^ 
that  until  the  order  of  the  House  of  Lords  in  Hog  v.  Hog^  affirm- 
ing the  inteilocutor  of  the  Court  of  Session,  *'  that  the  succession 
to  the  personal  estate  of  a  deceased,  wherever  situated,  must  be 
regulated  by  the  lex  domicilii;"  the  various  decisions  of  the 
Court  of  Session,  by  which  it  had  been  established  that  the  per- 
sonal property  of  an  intestate  was  to  be  distributed  according  to 
the  law  of  the  place  in  which  such  property  was  situate  («) — had 
not  been  overruled  by  the  Supreme  Appellate  Court. 


{ft)  [This  passage,  it  irill  be 
perceived,  is  the  &nBt  reason  of 
the  respondent.  The  cases  in 
which  the  Court  of  Sesnon  had 
established,  that  personal  pro- 
perty was  to  be  distributed  ac- 
cording to  the  law  of  the  place 
in  winch  such  property  was 
sitoate,  were  all  cases  of  succes« 
sion  aib  intestato.  The  cases  are 
all  stated  in  the  printed  cases  of 
the  appellants  and  the  respondent 


in  Bruce  contra  Bruce,  In  the 
printed  argument  of  the  appeUant 
in  Hog  v.  Hog  (ante,  page  497),  it 
was  contended  that  whatever 
might  be  the  rule  with  regard  to 
succession  ab  intestato,  the  power 
of  making  a  will  was  juris  gen- 
tium. The  attempt  to  distinguish 
between  a  case  of  intestacy  and  a 
case  of  testacy  was,  as  the  pre- 
ceding cases  show,  nnsuccessfal.] 

ll2 


Until  the  Order 
of  the  House  of 
Lords  in  Hog 
contra  Hog, 
(ante,  page 
508,)  affirming 
the  interlo- 
cutor of  the 
Court  of  Ses- 
sion— ^that  the 
succession  to 
the  personal 
estate  of  a  de- 
ceased, wher- 
ever situated, 
must  be  regu- 
lated by  the  lex 
domicilii — the 
various  de- 
cisions of  the 
Court  of  Ses- 
sion, by  which 
it  had  been 
established  that 
the  personal 
property  of  an 
intestate  was 
to  be  distri- 
buted  accord- 
ing to  the  law 
of  the  place  in 
which  such 
property  was 
situate,  had  not 
been  oyerruled 
by  the  Supreme 
Appellate 
Court. 
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1788—90. 

'^ . ' 

BaucB  9. 
Bruce. 


The  account  of  what  Lord  Thurlow  said  in  the  House  of  Lords 
afler  counsel  on  hoth  sides  had  heen  heard  upon  the  appeal  in 
Bruce  y.  Bruce  was  not  printed,  at  least  in  any  of  our  reports, 
until  1802  (a).      A  statement  of  the  case,  and  of  what  Lord 


(a)  [In  th&  argument  in  Somer- 
ville  V.  Somerville,  5  Ves.  774,  it 
is  said  that  "  the  words  of  Lord 
Thurlow,  in  the  case  of  Bruce  v. 
Bruce,  are  printed  in  Mr.  Om- 
manney's  petition  on  the  Douglas 
cause."  Tlie  petition  of  appeal  in 
Ommanney  v.  Douglas,  otherwise 
Bingham  (the  case  of  Sir  Charles 
Douglas),  known  to  the  Chancery 
practitioner  from  the  notice  of  it 
in  Bempde  y.  Johnstone  (the  case 
of  Lord  Annandale),  3  Ves.  202, 
and  in  the  ahoye-cited  case  of 
Somerville  y.  Somerville,  was  pre- 
sented to  the  House  of  Ix>rds  in 
1794.  The  author  is  in  posses- 
sion of  the  printed  cases  hoth  of 
the  appellant  and  the  respond- 
ent in  Ommanney  y.  Douglas, 
They  makp  no  mention  of  Bruce 
y.  Bruce.  The  words  quoted  in 
Somerville  y.  Somerville  from  Lord 
Thurlow*s  speech  in  Mr.  Om- 
manney's  petition  are  as  follows. 
"  The  origin  [domicile  of  origin] 
is  to  he  receiyed  hut  as  one  cir- 
cumstance in  eyidence;  hut  it  is 
an  erroneous  proposition  that  the 
domicile  is  to  he  held  to  he  where 
the  party  drew  his  first  hreath, 
without  something  more:  it  is 
prim&  facie  eyidence,  hut  may  he 
rehutted.  Mr.  Bruce  settled 
ahroad,  enjoyed  the  priyileges  of 
the  place :  he  might  mean  to  re- 
turn when  he  had  made  his  for- 
tune: hut  can  it  he  contended 
that  his  original  domicile  con- 
tinued? Granting  he  meant  to 
return,  he  meant  to  change  his 


domicile,  hut  had  not  done  so  at 
his  death.''  If  these  words  are 
compared  with  the  short -hand 
writer's  notes  presently  printed,  it 
will  he  found  that  they  are  an 
abridgment  of  a  portion  of  Lord 
Thurlow*s  speech.] 

[Although  an  account  of  what 
Lord  Thurlow  said  in  Bruee  y. 
Bruce  did  not  find  its  way  into 
our  reports  until  1802,  yet  the 
purport  of  it  seems  to  haye  been 
well  kno^yn.  In  the  argument 
of  Hunter  y.  Pott,  4  Term.  Rep. 
185,  first  published  in  1792, 
it  is  said  that  the  cases  therein 
mentioned,  and  others  of  a  like 
nature  collected  in  Bruce  and 
qfhers  y.  Bruce,  Dom.  Proc. 
April,  1790,  show  clearly  that, 
with  respect  to  personal  property, 
the  lex  domicilii,  and  not  the  lex 
rei  sitae,  is  permitted  to  prevaiL 
In  Sill  y.  Worswick,  I  H.  Black. 
684,  first  published  in  1793, 
there  was  an-  argument  that  with 
respect  to  personal  property  the 
lex  domicilii,  and  not  the  lex 
rei  sitae,  is  permitted  to  prevail: 
to  proye  which  many  cases  were 
mentioned  and  others  referred 
to  as  collected  in  Brtice  y.  Bruee, 
Dom.  Proc.  App.  1790.  In 
the  Appendix  to  the  6th  edition 
of  Bacon's  Abridgment,  yol.  7r 
page  462,  published  in  1798^ 
there  u  this  placitnm :  Where  a 
person  dies  intestate  haying  per- 
sonal property  in  different  plaees 
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Thurlow  saidy  was  then  inserted  in  a  note  to  Marak  y.  fien-      1788—90. 
dersan,  2  Bos.  &  Pul.  229.  Lord  Thurlow  spoke  to  the  following  brucew 
effect  (a)  : — ^That  as  he  had  no  douht  that  the  decree  ought  to  he  Brucb. 
afBrmed>  he  would  not  have  troubled  their  Lordships,  by  deliyering  Speech  of  Lord 
his  reasons,  had  it  not  been  pressed  with  some  anxiety  from  the  Thurlow. 
bar,  that  if  there  was  to  be  an  affirmance,  the  grounds  of  the  de- 
termination should  be  stated,  to  prevent  its  being  understood  that 
the  whole  doctrine  laid  down  by  the  interlocutor  appealed  from. 


and  subject  to  different  laws,  it  is 
DOW  settled  that  the  lex  domicilii, 
not  the  lex  rei  sitse,  shall  attach 
upon  the  property  and  direct  the 
succession  to  it.  One  of  the 
cases  cited  in  the  margin  is  Bruce 
V.  Bruce,  Dom.  Proc.  15th  April, 
1790.  In  Bempde  v.  Johnstone,  3 
Yes.  200,  first  published  in  1798, 
Bruce  v.  Bruce  is  said  to  have 
been  cited.] 

[In  the  Folio  Dictionary,  pub- 
lished in  1798,  vol.  iii.  page  223, 
Lord  Woodhouselee,  after  stating 
the  two  grounds  found  by  the 
Court  of  Session,  adds  that  the 
judgment  was  affirmed  by  the 
House  of  Lords  upon  the  first 
ground  alone,  for  it  was  held 
that  the  lex  domicilii,  not  rei 
sits,  was  the  rule.  In  Hog  v. 
Hog,  Bell's  Cases,  published  in 
1796,  page  519.  all  the  material 
part  of  Lord  Thurlow's  speech  is 
printed;  see  the  note  (a),  post, 
page  521.] 

[In  the  case  of  Sill  v.  Wors- 
wick,  cited  above,  there  is  the 
following  passage  in  the  judg- 
ment of  Lord  Loughborough : 
'''First,  it  is  a  clear  proposition, 
not  only  of  the  law  of  England, 
but  of  every  country  in  the 
world  where  law  has  the  sem- 
blance of  science,  that  personal 


property  has  no  locality.  The 
meaning  of  that  is  not  that  per- 
sonal property  has  no  visible 
locality,  but  that  it  is  subject  to 
the  law  which  governs  the  person 
of  the  owner.  With  respect  to 
the  disposition  of  it,  with  respect 
to  the  transmission  of  it  either  by 
succession  or  the  act  of  the  party, 
it  follows  the  law  of  the  person. 
The  owner  in  any  country  may 
dispose  of  his  personal  property. 
If  he  dies,  it  is  not  the  law  of  the 
country  in  which  the  property  is,  ' 
but  the  law  of  the  country  of 
which  he  was  a  subject,  that  will 
regulate  the  succession.  For  in- 
stance, if  a  foreigner  having  pro- 
perty in  the  funds  here  dies,  that 
property  is  claimed  according  to 
the  right  of  representation  given 
by  the  law  of  his  own  country." — 
Compare  the  foregoing  extract 
from  Lord  Loughborough's  judg- 
ment, when  Chief  Justice  of  the 
Conunon  Pleas,  with  the  extract 
from  his  judgment  in  Bempde  v. 
Johnstone,  printed,  ante,  p.  509 •] 
(a)  [Mr.  Robertson,  in  his  Trea- 
tise of  Personal  Succession,  has 
given  the  speech  of  Lord  Thurlow 
from  the  short-hand  writer's  notes. 
It  differs  in  a  few  words  only  from 
the  speech  as  given  in  the  note, 
2  Bos.  8i  Pul.  229.  The  author 
has  printed  the  speech  as  given 
by  Mr.  Robertson.] 
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1788—90.      and  particularly  that  on  which  it  wss  said  the  judges  of  the  Court 
Bruce  v,  °^  Session  proceeded  principally  in  this  and  former  cases  aimilar 

Bruce.  to  it,  had  the  sanction  of  this  House.     It  had  heen  urged  that 

the  judgment  should  contain  a  declaration  of  what  was  the  law, 
and  he  had  reTolved  in  his  own  mind  whether  that  would  be  expe- 
dient. It  was  not  usual  in  this  Bjouse,  or  in  the  courts  of  law,  to 
decide  more  than  the  very  ease  before  them,  and  he  had  particnlar 
reluctance  to  go  farther  in  the  present  case^  because,  as  had  been 
stated  with  great  propriety  by  one  of  the  respondent's  counsel, 
Mr.  Hope,  yarious  cases  had  been  decided  in  Scotland  upon  prin- 
ciples, which  if  this  House  were  to  condemn,  a  pretext  might  be 
afforded  to  disturb  matters  long  at  rest  (a).  But  he  could  haye 
no  objection  to  declare  what  were  the  grounds  of  his  own  opinion, 
and  how  far  he  coincided  with  the  rules  laid  down  by  the  Court 
below.  Two  reasons  were  assigned  for  haying  declared  that  the 
distribution  of  Major  Brace's  personal  estate  ought  to  be  accord- 
ing to  the  law  of  £ngland :  Jst.  That  India,  a  country  subject  to 
that  law,  was  to  be  held  as  the  place  of  his  domicilium,  and  certain 
circumstances  were  mentioned  from  whence  that  was  inferred; 
these  he  considered  only  as  circumstances  in  the  case,  and  not  as 
necessary  circumstances ;  that  is,  though  these  had  been  wanting, 
the  same  conclusion  might  haye  been  inferred  from  other  circum- 

(a)  [This  is  a  strange  passage  in  who  were  of  opinion  that  the  per- 

.  the  circum stances.— Two  passages  sonal  estate  in  England  waa  to  be 

in  the  argument  of  SomerviUe  v,  regulated  by  the  law  of  Engkad, 

Somerville  may  be  here  noticed,  not  beeauae  it  waa  situated  in 

After  a  statement  (5  Ves.  754,)  Bngland,  but  beeauae  the  domicile 

that  the  question  in  cases  of  this  was  in  EaghuuL    Again,  at  page 

kind  must  now  be  understood  to  764,  it  ia  said,  that  in  Brwee  v. 

dependentirelyupon  the  domicile,  Bruce   the  interlocutor  was  af- 

— the  cases  decided  haying  put  firmed;  and  the  only  reason  of 

entirely  out  of  sight  the  lex  loci  Lord  Thurlow's  deUyering  any 

.  rei  sitae — it  Lb  added,  that  the  opinion  was,  that  the  gnnmd  that 

donbt  was  raised  in  the  case  of  he  took  was  difierent  from  that  of 

Bruce  y.  Bruce,  from  the  maaoer  the  Court  of  Session.    The  Court 

in  which  the  judgment  was  given,  of  Session  determined  upon  the 

out  of  some  tenderness  to  what  lex  lod  rei  sitae.    Lord  Thnriow 

had  passed  in  Scotland.    The  in-  thinking  that  erroneous,  entered 

terlocutor  of  the  Court  of  Session  into  the  question  of  domicile ;  aid, 

was  so  worded,  that  it  might  have  according   to  a  very  anthesatic 

been  understood  to  go  upon  the  note,  he  waa  very  vnwfilii^  to  go 

lex  loci  rei  aitae ;  but  it  was  not  so  into  the  question.] 
understood  in  the  House  of  Lords, 
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stances.     In  his  mind,  all  the  circumstances  in  Major  Brace's      1788—90. 
life  led  to  the  same  conclusion.     The  2nd  reason  assigned  by  the  bruc«» 
interlocutor  was,  that  the  property  of  the  deceased,  which  was  the  Baucb. 
subject  of  distribution,  was,  at  the  time  of  his  death,  in  India  or 
in  England.     As  to  this  he  founded  so  little  upon  it,  that  he  pro- 
fessed not  to  see  how  the  property  could  be  considered  as  in 
England.    It  consisted  of  debts  owing  to  the  deceased,  or  money 
in  bills  of  exchange  drawn  on  the  India  Company.     Debts  have 
no  situs,  they  follow  the  person  of  the  creditor.     That  proposition 
in  the  interlocutor  therefore  fails  in  fact.     But  the  true  ground 
upon  which  the  cause  turned  was,  the  deceased  being  domiciled 
in  India.     He  was  bom  in  Scotland,  but  he  had  no  property 
there.     A  person's  origin  in  a  question  of.  Where  is  his  domicile  ? 
is  to  be  reckoned  as  but  one  circumstance  in  evidence  which  may 
aid  other  circumstances ;  but  it  is  an  erroneous  proposition,  that 
a  person  is  to  be  held  domiciled  where  he  drew  his  first  breath, 
without  adding  something  more  unequirocal.     A  person's  being 
at  a  place  is  primd  facie  evidence  that  he  is  domiciled  at  that 
place ;  and  it  lies  on  those  who  say  otherwise  to  rebut  that  evi- 
dence.    It  may  be  rebutted  no  doubt.     A  person  travelling— on  a 
visit — he  may  be  there  for  some  time  on  account  of  his  health  or 
business — a  soldier  may  be  ordered  to  Flanders,  and  be  detained 
at  one  place  there  for  many  months — ^the  case  of  ambassadors,  &c. 
But  what  will  make  a  person's  domicile  or  home,  in  contradiction 
to  these  cases,  must  occur  to  every  one.     A  British  man  settles 
as  a  merchant  abroad ;  he  enjoys  the  privileges  of  the  place  ;  he 
may  mean  to  return  when  he  has  made  his  fortune ;  but  if  he 
dies  in  the  interval,  will  it  be  maintained  that  he  had  his  domicile 
at  home  ?     In  this  case  Major  Bruce  left  Scotland  in  his  early 
years.     He  went  to  India,  returned  to  England,  and  remained 
there  for  two  years  without  so  much  as  visiting  Scotland,  and 
then  went  again  to  India,  and  lived  there  sixteen  years  and  died. 
He  meant  to  return  to  his  native  country,  it  is  said,  and  let  it  be 
granted.     He  then  meant  to  change  his  domicile,  but  he  died 
before  actually  changing  it.     These  (his  Lordship  said)  were  the 
grounds  of  his  opinion,  though  he  would  move  a  simple  affirm- 
ance of  the  decree  ;  but  he  would  not  hesitate,  as  from  himself, 
to  lay  down  for  law  generally — ^That  personal  property  follows 
the  person  of  the  owner ;  and  in  case  of  his  decease  must  go  ac- 
cording to  the  law  of  the  country  where  he  had  his  domicile ;  for 
the  actual  situs  of  the  goods  has  no  influence.    He  observed  that 
some  of  the  best  writers  in  Scotland  lay  this  down  expressly  to 
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1788—90.      be  the  law  of  that  country ;  and  he  quoted  Mr.  Erskine*8  Insti- 
BRucEr  ^^^  *®  directly  in  point.     In  one  case  it  was  clearly  so  decided  in 

Bruce.  the  Court  of  Session.     And  in  the  other  cases,  which  had  been 

relied  on  as  favouring  the  doctrine  of  lex  loci  rei  sitae,  he  thought 
he  saw  ingredients  which  made  the  Court,  as  in  the  present  case, 
join  both  domicilium  and  situs.  But  to  say  that  the  lex  loci  rei 
sitae  is  to  gorem,  though  the  domicilium  of  the  deceased  be 
without  contradiction  in  a  different  country,  is  a  gross  misap- 
plication of  the  rules  of  civil  law  and  jus  gentium,  though  the 
law  of  Scotland  on  this  point  is  constantly  asserted  to  be  founded 
on  them* 


It  is  plain,  however,  that  when  Iloff  t.  Hoff  was  before  the 
Court  of  Session,  the  grounds  of  Lord  Thurlow's  opinion,  and  his 
dissent  from  the  second  reason  assigned  by  the  judgment  of  the 
Lord  Ordinary  (Lord  Monboddo)  were  known — such  second 
reason  being  that  as  all  Major  Bruce's  effects  were  either  in 
India  or  in  the  hands  of  the  East  India  Company,  or  of  other 
his  debtors  in  England,  though  he  had  granted  letters  of 
attorney  to  some  of  his  friends  in  Scotland  empowering  them  to 
uplift  those  debts,  his  res  sitae  must  be  considered  to  be  in 
England,  and  that  the  English  law  must  be  the  rule  for  deter- 
mining  his  succession.  It  will  be  seen  that,  in  the  report  of 
Hoff  contra  Hog  in  the  Faculty  Collection,  it  is  said  that  the  first 
judgment  in  opposition  to  the  lex  domicilii  was  founded  on  an 
erroneous  opinion  of  Sir  Dudley  Rider,  relative  to  the  succession 
of  Alexander  Lord  Banff,  that  his  effects  situated  in  England 
must  be  governed  by  the  law  of  that  country  (a).    The  misUke, 

(a)  ["  It  is  stated  as  a  matter  of  ing  to  the  law  of  Scotland,  and 

legal  anecdote  that  this  train  of  three  brothers  uterine,  who  were 

decisions  had  been  introduced  in  preferable  by  the  law  of  England, 

consequence  of  an  opinion  given  It  was  stated  that  Lord  Banff's 

by  Sir  Dudley  Ryder,  when  At-  principal  domicilewas  in  Scotland, 

tomey-General   of   England,   in  and  that  he  never  had  any  settled 

regard  to  the  succession  of  Alex-  domicile  in  England ;  but  it  is  said 

ander  Lord  Banff,  who  died  in  Lis-  that  Sir  Dudley  Ryder  having 

bon  in  November,  1846,  without  given  an  opinion,  *  that  the  sue- 

making  a  will.    Lord  Banff  ap-  cession  to  effects  situated  in  £ng- 

pears  to  have  had  personal  estate  land  was  to  be  governed  by  the 

in  England,  as  well  as  in  Scotland,  law  of  England,'  it  came  to  be 

There  were,  of  competitors  for  his  taken  for  granted,  in  Scotland, 

succession,  an  aunt  by  the  father's  that  in  England  the  courts  of  law 

side,  who  was  next  of  kin  accord-  regarded  only  the  lex  loci  rei 
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however^  was  made  known  by  the  Lord  Chancellor  Thorlow's      1788—90. 
opinion  in  the  case  of  Bruce  (a). 


Bruck  v. 
Baucs, 


site." — Robertson  on  Personal 
SaccessioDy  p.  102.  Mr.  Robert- 
son afterwards  suggests  that  the 
opinion  of  Sir  Dudley  Ryder  must 
have  related  rather  to  a  question  of 
administration  than  to  one  of  suc- 
cession.] 

[An  abstract  of  the  memorial 
laid  before  that  lawyer,  and  his 
opinion,  are  printed  in  a  note  to 
Hog  against  Hog, — Bell's  Cases, 
p.  513.  The  ensuing  are  the 
questions  and  answers.  Ques- 
tion 1.  Whether  will  the  succes- 
sion to  the  defunct's  personal 
estate  in  England  be  regulated 
by  the  law  of  Scotland,  the  place 
of  his  nativity  and  domicile,  or 
by  the  law  of  England  ?  Answer, 
If  administration  is  taken  out  in 
England,  as  it  may  be,  and  such 
administrator  gets  in  any  of  the 
effects,  they  must  be  administered 
according  to  the  law  of  England. 
Question  2.  Whether  will  the 
succession,  lying  at  lisbon  at  the 
time  of  his  death  and  now  brought 
to  London,  be  regulated  by  the 
law  of  England  or  Scotland? 
Answer,  If  administrator  here 
gets  such  effects,  I  conceive  they 
must  be  administered  according 
to  the  English  law.  Question  3. 
Are  the  brothers  uterine,  by  the 
law  of  England,  preferable  to  the 
«  administration  and  property  of  his 
personal  estate  to  Mrs.  Mary,  his 
full  aunt  by  the  father  ?  Answer, 
Such  brothers  uterine  are,  by  the 
English  law,  preferred  to  the  aunt 
on  the  father's  side.  Question  4. 
If  Mrs.  Mary  is  preferable  to  the 
brothers   uterine,   whether    will 


John  Law,  in  right  of  his  mother, 
be  admitted  to  the  administration 
and  property  equal  with  Mrs. 
Mary,  his  aunt?  Answer,  Mrs. 
Mary  is  not  preferable,  by  the 
English  law,  to  the  brothers  ute- 
rine, nor  equal  to  them.] 

[Mr.  Robertson  observes,  that 
Sir  Dudley  Ryder  must  have  been 
conversant  with  the  cases,  which 
had  been  decided  by  Lord  Hard<« 
wicke  upon  the  subject  very  re- 
cently before ;  and  that  he  could 
scarcely  have  given  an  opinion 
contrary  to  the  law  so  clearly  laid 
down  in  those  cases.] 

[The  cases  to  which  Mr.  Ro- 
bertson refers  are  Pipon  v.  Pipon, 
Ambler,  25,  decided  in  1744,  and 
TTiome  v.  fVatkins,  2  Ves.  Sen. 
35,  decided  in  1750.  Sir  Dudley 
Ryder's  opinion  is  dated  March, 
1747.  It  follows  that  Sir  D.  R. 
could  not  have  been  conversant 
with  Thome  v.  Watkinsj  and 
with  regard  to  Pipon  v.  Pipon  it 
may  be  noticed,  that  he  could 
have  had  no  knowledge  of  it  from 
any  printed  report,  as  Ambler's 
volume  was  not  published  until 
1790.] 

[It  may  be  mentioned,  that 
"the  matter  of  legal  anecdote," 
which  is  the  subject  of  the  fore- 
going extract  from  Mr.  Robert- 
son's book,  is  stated  in  the  printed 
case  of  the  respondent  in  Hog  v. 
Hog,  page  7.  See  also  6  Brown, 
P.  C.  583.] 

(a)  [It  was  after  the  foregoing 
was  written  that  the  author,  upon 
reference  to  Bell's  Cases  respect- 
ing Sir  Dudley  Ryder's  opinion. 
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This  opinion  of  Lord  Thuriow  was  adopted,  aad  thus  tJie  Coort 
of  Session  itself,  by  its  interlocator  in  H^  r,  Hoff — that  the 
succession  to  the  personal  estate  of  a  deceased,  wherever  sitoated, 
must  be  regakted  by  the  lex  domiciMi — ^not  oidy  lirat  oremded 
its  varioas  decisions  which  had  established  that  the  personal  pro- 
perty of  an  intestate  was  to  be  distributed  acoonfing  to  the  law  of 
the  place  in  which  such  property  was  situate,  but  at  the  same 
time  established  that  the  new  rule  (new  to  the  Scotch  Courts) 
equally  applied  where  the  deceased  is  testate,  (a). 


1788—90. 

V . ' 

Bruce  v, 
Brucb. 

The  Court  of 
Session,  by  its 
interlocutor  in 
Hoy  V.  Hogt 
(ante,  page 
508,)— that 
the  succession 
to  the  personal 
estate  of  a  de- 
ceased, wher- 
ever situated,  mnst  be  regulated  by  the  lex  domicUii — not  only  first  ov€miled 
its  various  decisions  which  had  established  that  the  personal  property  of  an 
intestate  was  to  be  distrlbnted  according  to  the  law  of  the  place  in  which 
such  property  was  situate— but  at  the  same  time  estabUsbed  that  tiie  new 
rule  (new  to  the  Scotch  Courts)  equally  applied  where  the  deceased  is  testate. 


3f.  R. 

June,  1832. 

Principle  upon 
which  the 
creditor  re- 
leases the 
surety,  by 
giving  time  to 
the  principal 
debtor. 


Bicta  upon  the  Law  of  Principal  and  Surety  (6). 

Fasheller  v.  Hammett. 

Sir  John  Leach. — The  principle  upon  whidi  the  creditor 
releases  the  surety,  by  giving  time  to  the  principal  debtCH-,  is  not 
with  regard  to  the  interest  of  the  surety,  but  it  is  with  regard  to 


found,  that  all  the  material  part  of 
Lord  Thurlow's  speech  is  printed 
in  a  note  to  the  r^>ort  of  Moff  r. 
Hog,  page  519  of  that  book.] 

(a)  [An  ezplaiialion  of  aome  of 
the  Scotch  law  teran  occurring 
in  this  case  of  Bruce  v.  Bruce, 
and  in  the  preceding  cases  of 
Lashky  y.  Hog,  and  Hog  ¥.  Hog, 
will  be  given  in  a  subsequent  pu*t 
of  the  present  work.] 

(ff)  Although  these  dicta  form 
part  of  the  head,  MiseeUaneous 
Notee  ofmxne  Cases  and  Dicta  in 
the  Reports  upon  the  Law  qfRrvU' 
cipal  and  Surety,  1  C.  P«  Coop. 
563 — 673,  yet  they  are  not,  as 
might  be  expected  from  their 
being  indnded  under  such  a 
head,  to  be  frand  in  the  Reports. 

The  dicta,  whers  the  names  of 
the  eaaea  hare  been  preserved. 


were  noted  by  the  author  him- 
self;  but  the  dicta  in  anonymous 
casea  (the  bnmch  of  the  Court, 
and  the  date  only  having  been 
chronicled,)  have  been  amnged 
and  abridged  from  the  MS.  papers 
of  an  Equity  Draughtsman  now 
deceased,  (who  was  a  diligent  i^ 
tendant  upon  the  Court,  although 
he  never  succeeded  in  obtaining 
business,)  which  happmed  to 
come  into  the  author's  poeseesioo. 
These  Gases  and  Dicta  having 
been  inserted  in  the  Notes  abore- 
mentioned  in  a  manner  to  lender 
them,  as  the  author  has  been 
often  told,  of  little  utility  to  the 
student  (for  whom  this  publication 
18  prindpally  iBtHldad,)  or  to  ^ 
pnctitiotter,  i^jiftaynftiiid  to  the 
pages  of  M^tfism^  The  mar- 
ginal pkctta^ssiHiir  added. 
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the  interest  of  the  principal  dehtor  who  is  so  dealt  with ;  hecause         1832. 
if  after  releasing,  or  giving  time  to,  the  person  who  is  the  prin-  pa8j,bllbe» 
ciptl  debtor,  then  the  creditor  should  prooeed  against  the  surety,  Hammktt. 
the  surety  paying  the  demand  baa  a  right  to  proceed  against  that 
prmcipal  debtor  who  is  released,  or  to  whom  time  is  given,  so  as 
to  defeat  altogether  the  benefit  of  that  indulgence,  which  this 
anrmgefnent  with  the  creditor  has  afforded  him ;  that  that  is  the 
true  principle  is  apparent  upon  the  consideration  of  the  true 
equities  of  the  case.     [See  i^  the  note,  10  Bligh^  576.] 

ff^  June,  1832. 


Sir  John  Leach. — Supposing  that  in  a  transaction  between  Beason  of  the 

the  creditor  and  the  principd  debtor,  by  which  time  is  given  to  gtipuiaUon  in  a 

the  latter,  there  is  a  stipulation  to  the  effect  that  the  creditor  transactioii 

may  still  proceed  against  the  surety,  why  should  it  be  the  rule  ^Qy^^d*  ria?* 

that  such  a  stipulation  is  valid,  and  the  surety  r^nains  unreleased?  cipal  debtor, 

It  is  that  the  principal  debtcMr  has  made  that  arrangement,  and  it  ^^^  ^m^^ 

ia  his  inteeeat  alone  that  is  affected  by  it.     He  agrees  that  the  ceed  against 

creditor  may  proceed  against  the  surety,  and  runs  the  risk  of  the  the  surety,  ia 

surety  proceeding  against  himself.    [See  also  the  note  to  10 

Bligh,  576,  577.] 

v.a 
Plx7mbe  v.  Sandys.  Nov.  1818. 

A  creditor  had  taken  both  a  bond  and  a  mortgage  from  his  A  creditor 

debtor ;  and  a  surety  having  joined  in  the  bond,  and  being  after-  ^7^  ^^ 

wards  compelled  to  pay  it,  Sir  John  Leach  said  he  was  clearly  and  a  mortgage 

entitled  to  have  the  mortgage  assigned  to  him.  ^^r^ ^  ^«^*<>^' 

°^^  °  and  a  surety 

having  joined  in  the  bond  and  being  afterwards  compelled  to  pay 

it,  held  that  he  was  entitled  to  have  the  mortgage  assigned  to  him. 

i.  a 

COOPE   V.   TwYNABf .  J^Vf  1823. 

Load  Eldon. — It  is  admitted  that  the  doctrine  of  contri-  The  doctrine  of 

bution  rests  upon  the  principle  of  equality.     The  creditor  has  res°ts"upon°the 

remedies,  which  he  ought  so  to  use,  that  the  burthen  may  be  principle  of 

equally  borne  by  all  the  sureties;    and  if,  from  partiality  or  d?tor ouriit s^' 

caprice,  he  chooses  to  enforce  his  remedies  against  one  only  of  to  use  his  reme- 

the  sureties,  the  others  may  come  into  a  Court  of  Equity  and  ^t^eJf  ™\e 

have  that  effected  there,  which,  in   conscience  at   least,  the  equally  borne 

creditor  should  have  done.  py  ^  ^^^«  8^"^- 

ties. 
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1  '      i  Anonymous. 

Anonymous.  «        ^  -r  »«   ,  ««  ^  .. 

^  ^  Sir  John  Leach. — If  the  surety  calls  upon  the  creditor  to 

December,      do  any  act,  which,  in  the  judgment  of  this  Court,  it  is  the  duty 

^^^*         of  the  creditor  when  so  called  upon  to  do ;  and  the  creditor 

Question  if  the    wilfully  omits  to  do  such  act,  is  not  the  surety  discharged  to 

surety  calls  ^he  extent  of  the  injury  occasioned  by  such  omission  ?  Is  he 
upon  the  credi-  ,.    ,  i   .  ,  .«    i  i.  .  i     * 

tor  to  do  any  i^ot  discharged  just  as  much  as  if  the  creditor,  instead  of  re- 
act which,  in  maining  inert,  had  been  actiye  in  taking  some  step,  detrimental 
of  theC^rt  it  ^  *^®  surety,  and  plainly  a  breach  of  the  creditor's  duty  in 
la  the  duty  of  reference  to  his  surety  ?  That  is  to  say,  is  not  such  surety  dis- 
when^so  cSled  charged  in  a  court  of  equity,  whatever  he  might  be  in  a  court  of 
upon  to  do;  and  common  law  7 
the  creditor 

wilfully  omits  to  do  such  act,  if  the  surety  he  not  discharged 
to  the  extent  of  the  injury  occasioned  by  such  omission. 

"*!!! Sir  John  Leach. — It  is  one  thing  for  a  surety  to  be  a 

A  surety  may  specialty  creditor,  and  another  thing  for  him  to  have  the  benefit 
of  securities  ^^  securities  to  enforce  payment  by  the  principal  debtor,  or  con- 
which  are  spe-  tribution  from  a  co-surety.  He,  a  surety,  may  have  the  benefit 
^*be''a^-^^*  of  securities  which  are  specialties,  and  yet  not  be  a  specialty 
cialty  crecUtor.     creditor.  i 

r     n 

November  ^'^  ^^  ^^  ^7  counsel,  arguendo,  that  where  there  are  two 

1820.  sureties,  the  creditor  may,  if  he  think  fit,  agree  to  let  the  one  go, 

Wheretwo per-  ^^^  7^^  proceed  against  the  other  for  the  whole  amount  of  the 

sons  are  liable  debt,  unless  the  demand  of  the  entire  debt  from  the  co-surety,  by 

ment^M  TO^*  &^^^^  ^°*  ^  "S^^  ®^  contribution,  would  be  a  fraud  upon  the 

sureties,  it  be-  agreement  with  the  liberated  surety.     The  Court  [Lord  £ldon] 

hovesthecredi-  observed,  that  where  two  persons  are  liable  on  an  instrument 
•  tor  to  take  care  ,       ,  ,    ,        ,    ,  ,  ,.  i 

that  his  dealing  ^  co-sureties,  it  nevertheless  behoves  the  creditor  to  take  care 

with  one  of  that  his  dealing  with  one  of  such  sureties  is  not  such  as  to 

not  such  as  to  release  the  other.     Where  the  liability  is  joint,  or  joint  and 

release  the  several,  and  one  of  the  parties  is  discharged  by  the  creditor, 

°   ^^'  how  can  the  creditor  successfnlly  proceed  at  law  against  the 

other? 
Same  Day, 

'  Lord  Eldon. — Consider  if  there  be  any  ground  for  saying 

whether  the        ^^^  ^^^  creditor,  having  received  payment,  is  bound  to  be  active 

creditor  having  in  keeping  the  securities  on  foot  for  the  benefit  of  him,  who  may 

ment  is  Ixmnd  ^*^®  P*^^  *^®  ^^^^^  ^^  ^^^  ^^^  *^®  business  of  the  party  paying  T 
to  be  active  in 

keeping  the  securities  on  foot  for  the  bene- 
fit of  him,  who  may  have  paid  the  debt. 


I 
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Anonymous. 


There  may  be  cases,  where  the  creditor  may  incur  liability  by  1819. 
refusing  to  do  what  he  is  requested  by  a  surety  to  do ;  but  in 
general  the  surety  (unless  he  is  yery  vigilant)  must  take  his 
chance  as  to  the  securities  being  kept  on  foot,  so  as  to  enable 
him  to  use  them  to  compel  payment,  either  of  the  whole  debt  by 
the  debtor,  or  of  an  aliquot  part  of  it  by  a  co-surety. 

F.  C. 
Sir  John  Leach. — In  the  numerous  cases  that  occur  at  law,      Ftbruary, 

where  application  is  made  to  discharge  the  bail  on  the  ground  .' 

that  the  creditor  has  taken  a  cognovit  irom  the  debtor  without  The  rule  that 
their  privity,  the  inquiry  is  whether  execution  is  postponed  Jhanred  where 
beyond  the  time  at  which  it  might  have  been  obtamed  by  a  the  transaction 
diligent  proceeding  in  the  action,   and   the  period  at  which  TOneWsre-**' 
the  bail  might   take   and   surrender   the  debtor  is  therefore  medy,  Ulns. 
altered.  *«*«^- 

V.  a 
Sir  John  Leach. — Supposing  a  principal  debtor  to  stipulate      ^Tftuf*^' 

that  his  creditor  giving  him  time  shall  enjoy  all  his  rights  against  .* 

his  (such  debtor's)  sureties,  can  any  one  say  at  this  time  of  day,   Stipulation  that 
that  the  debtor  has  any  right  to  murmur,  if  the  giving  of  time  be  J^g  the  prin- 
of  no  benefit  to  him  7    It  can  be  of  no  benefit  if  the  surety  calls  cip^l  debtor 
on  the  creditor  to  enforce  his  remedies  against  the  principal;  ^^hdl^niov 
because  then  the  creditor  must  proceed,  or  his  right  as  against  all  his  rights 
the  surety  is  gone :  and  the  principal  debtor  does  know  or  ought  J^Jv*  **"  .. 
to  know  this.    What  are  the  reasons  that  the  giving  of  time  dis- 
charges the  surety  ?    One  reason  is,  that  if  it  did  not,  it  would 
be  a  fraud  upon  the  principal.     Assume  that  the  surety  could  be 
sued  by  the  creditor :  it  would  follow  that  the  principal  could  be 
sued  by  the  surety.    The  agreement  to  forbear  would  therefore 
be  a  mockery.     But  conventio  vindt  legem :  and  if  the  principal 
debtor  thinks  fit  to  enter  into  a  contract  for  forbearance  on  the 
part  of  his  creditor,  and  which  contract  may  be  defeated  the  next 
day  by  the  creditor  suing  him  at  the  instance  of  bis  surety,  he 
has  no  one  to  blame  but  himself. 

V.C. 

Sir  John  Leach. — ^A  creditor  who  gives  time  to  his  prin-         1326.  ' 

cipal  debtor,  if  he  desires  that  the  surety  should  be  still  liable,         , 

should  so  stipulate,  and  that  the  agreement  giving  time  should  ti^^  if'hrde-* 
be  without  prejudice  to  the  creditor's  right  to  sue  the  principal  sires  that  the 
debtor,  if  called  upon  by  the  surety  so  to  do.  bHtm 'S 

should  so  stipu- 
late. 
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1827. 


AxONYlfOUB. 

March,  1826. 


Lord  Gipford. — Supposing  that  a  creditor,  subsequeatly  to 
the  transaction  which  created  the  rektion  of  surety,  enters  into 
an  arrangement  with  the  debtor,  under  which  the  creditor  obtains 
additional  securities  for  the  same  debt,  is  not  the  surety  entitled 
to  the  benefit  of  those  securities  ? 


Question  as  to 

surety  being 

entitled  to  the  benefit  of  additional  securities  obtained  for  the 

same  debt,  by  an  arrangement  with  the  debtor, entered  into  sabse- 

queutly  to  tlfe  transaction  ^^ch  created  the  telatioa  of  surety. 


M.R. 

May,  1827. 


Sir  John  Leach. — In  some  of  the  cases  that  hftre  come 
into  the  Court  of  Chancery,  and  in  which  questions  have  arisen 
whether  securities  were  unextinguished^  so  that  suietieB  mig^ 
have  the  advantage  of  them  as  against  the  principal  debtor,  has 
not  a  more  extensive  operation  been  given  to  audi  securities— 
for  example,  bonds — ^than  would  have  been  given  to  the  same  by 
courts  of  law  ?  Has  not  the  Court  of  Chancery  treated  securities 
as  subsisting  securities^  although  it  was  by  no  means  dear  that  if 
proceedings  had  been  takoi  at  law  in  the  name  of  the  creditor, 
that  the  court  of  law  must  not,  consistently  with  ita  usual  |Hrin- 
dples  and  practice,  which  in  general  exdnde  the  consideration  of 

them  as^against  eqmtable  drcumstanoes^  have  stayed  such  proceedings  ? 

the  principal 

debtor,  a  more  cxtensiTe  operation  has  not  been  given  to  such 

securities  than  would  have  been  givea  to  the  lame  bj  oowta  of  law. 


Inquiry 
whether  in 
some  cases  that 
have  come  into 
the  Court,  and 
in  which  ques- 
tions have 
arisen  whether 
securities  were 
unextinguished 
so  that  sureties 
might  have  the 
advantage  of 


Same  Day.  ^^^  JoHN  LxACH.— Where  the  prindpal  is  otherwise  indebted 
to  the  creditor,  there  is  no  presumption  that  payments  made  by 
the  prindpal  are  to  be  appropriated  in  ease  of  the  debt  to  which 
a  surety  is  liable.  Everything  must  depend  upon  the  droum- 
stanees  of  each  case.  If  there  are  no  special  circumstances,  the 
creditor  may  appropriate  the  moneys  recdved  as  he  pleases. 


Where  the 
principal  is 
otherwise  in- 
debted to  the 
creditor,  there 
is  no  presump- 
tion that  pay- 
ments made  by  the  principal  ate  to  be  appropriated 
in  ease  of  the  debt  to  which  a  inrety  ii  liable. 


V.  a 
July,  1824. 

Actions  of 
assumpsit 
founded  upon 
transactions 
between  prin- 
cipal and 
surety. 


Sir  John  Leach. — One  spedes  of  equitable  actions,  which 
have  sprung  up  withm  the  recollection  of  some  of  the  present 
practitioners  of  Westminster  Hall,  are  actions  of  assumpsit 
founded  upon  transactions  between  principal  and  sureties:  but 
the  procedure  of  the  courts  of  common  law  is  very  imperfecdy 
adapted  to  administer  full  justice  except  in  cases  where  the 
circumstances  are  extremely  plain. 
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Sir  Thomas  Pjlubi er. — Toa  liaye  nothing  to  show  what  was         1820. 

meant  by  the  principal  debtor  when  he  paid  the  money ;  there  is  anonymous 

nothing  in  the  shape  of  eridence  as  to  the  animus  solventis :  the         j^  j^^ 

surety  too  does  not  appear  to  have  interfered,  or  known  indeed      Fekmary, 

of  the  payments  having  been  made ;  if  he  had,  and  there  was  ^^^^' 

ground  to  believe  that  he  considered  the  payments  made  in  There  being 

exoneration  of  the  debt  for  which  he  had  given  securitiea,  the  °^^^^"S  ^^ 

case  would  be  different^    The  appropriation  made  by  the  creditor  meftnt  by  the 

is  therefore  binding  and  ooocluaive  upon  all  parties.  principal 

^  '^  *  debtor,  imd  the 

sniety  not  q^peoriag  to  have  interfered,  or  known  indeed 
of  the  payments  having  been  made,  the  appropriation  made 
by  the  creditor  is  bin&ig  and  oondmire  upon  all  parties. 


MoNKTOM  V.  Attorney-General.  Aprii,  1848. 

Lord  Chancellor. — If  the  courts  of  common  low  in  aacieiit  ^^  <^vrts  of 
times  were  oonstttuted  as  at  present,  and  had  not,  like  the  Court  ancient  times  ^ 
of  Session,  both  a  legal  and  equitable  jnriadietiony  and  the  Court  ^^^  consti- 
of  Chancery  did  not  then  exist  as  a  court  of  equity,  it  is  plain  to  g^nt  tldthT' 
me  that  an  equitable  jurisdiction  must  have  been  possessed  by  Court  of  Chan- 
some  other  court.    There  must  somewhere  or  other  have  been  eSit  m  a  court 
that  sort  of  power  which  is  now  exercised  here.  of  equity,  an 

equitable  juris - 
_^^^^  diction  must 

have  been  pos- 
sessed by  some 
The  Session  may  proceed  as  a  court  of  equity  by  the  rules  of  o*ber  court, 
conscience  in  abating  the  rigour  of  the  law,  and  giving  aid  in 
proper  cases  to  such  as  in  a  court  of  law  can  have  no  remedy,  and 
this  power  is  inherent  in  the  supreme  court  of  every  country 
where  separate  courts  are  not  established  for  law  and  for  equity. — 
^kine's  Principles. 


To  abate  the  rigour  of  the  law  is  the  "nobile  officium*'  of  this 
Court.  The  Court  of  Session  has  always  possessed  this  authority. 
— Scotch  Law  MS.  Last  Century.  See  some  instances  of  the 
'^nobile  officium*'  of  the  Lords  of  Session  in  Lord  Stair's 
Listitutions,  pp.  571»  572,  3rd  edition. 
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Bill,  in  the 
reignof  RicII.y 
praying  remedy 
against  a  false 
MrUL 


Lands  in  Oxford 
deyisable  by  the 
custom. 

DeTise  to 
wife  of  testa- 
tor's son,  and 
the  children  of 
her  body  by  her 
husband. 

Defendant,  of 
Ireland,  parson 
of  the  church 
of  St.  Peter,  at 
Oxford,  curator 
of  the  plaintiff 
Johan's  soul, 
forges  a  will, 
making  himself 
executor  and 
residuary  lega- 
tee of  her  hus- 
band's father, 
and  by  colour 
of  it  breaks  into 
her  houses  and 
carries  away 
160/.  in  gold, 
and  forty  cloths 
of  scarlet,  vio- 
let, and  mixed. 


Early  Chancery  Bills  or  Petitions  (a). 

THOMAS    BWAN   AND   JOHAN,    HIS   WIFE,    AGAINST   THOMAS 
CHESTERFIELD. 

To  their  very  gracious  Lord  the  Chancellor  of  England. — 
Beseech  humhle  your  poor  orators  Thomas  Swan  and  Johan,  his 
wife,  late  wife  of  Rohert  Sprunt  of  Oxford.  That  whereas  one 
John  Sprunt,  father  of  the  ahovesaid  Rohert,  on  his  dying  bed  at 
Oxford  the  scTcnth  day  of  June  in  the  seventh  year  of  the  reign 
of  our  lord  the  King  that  now  is,  made  his  will,  and  according  to 
the  custom  and  usage  of  the  sidd  town  of  Oxford,  devised  his 
lands  and  tenements  in  the  said  town  of  Oxford,  because  that  the 
tenements  in  the  said  town  are  devisable  by  the  said  custom,  to 
the  said  Johan  and  to  the  children  of  her  body  by  the  said 
Robert  begotten,  of  the  which  tenements  he  was  then  seised,  and 
also  his  goods  and  chattels,  as  appeareth  by  the  said  will  more 
plainly,  and  made  his  executrix  the  said  Johan,  now  wife  of  the 
said  Thomas  Swan,  and  died ;  after  whose  death  came  one  Thomas 
Chesterfield  of  Ireland,  parson  of  the  Church  of  St.  Peter,  in  the 
bailly  of  Oxford,  curator  of  the  soul  of  the  ahovesaid  Johan,  and 
specially  of  her  counsel,  imagining  falsely  and  by  deceit  to  deceive 
the  sud  Johan  and  undo  the  said  true  testament,  long  time  after 
the  death  of  the  said  John  Sprunt  made  and  forged  at  Oxford  a 
false  will,  written  by  his  own  hand,  making  himself  sole  executor 
to  the  ahovesaid  testator,  and  that  the  ahovesaid  testator  had  to 
him  devised  and  given  the  residue  of  all  his  goods  and  chattels 
beyond  his  devise  in  the  said  false  will  devised,  as  appears  by  the 
above  false  will,  which  amounts  to  six  marcs  and  more.     And 


(a)  The  ensuing  two  bills  are 
taken  from  a  MS.  Collection,  the 
preface  to  which  states  that  "it 
was  originally  made  for  the  pur- 
pose chiefly  of  illustrating  the 
early  history  and  practice  of  the 
Chancery."  It  is  added,  "that 
although  this  was  the  primary,  it 
was  by  no  means  the  sole,  object : 
for  that  the  bills  or  petitions 
present  an  almost  inexhaustible 
source  of  historical,  topographi- 


cal, and  statistical  information; 
and  of  particulars  respecting  £91- 
mily  pedigrees  and  the  descent  of 
real  property ;  and  that  they  are 
not  less  important  for  the  light 
they  throw  on  the  internal  condi- 
tion of  the  country, — ^the  state  of 
society,  —  the  operation  of  the 
laws, — and  the  habits,  manners, 
and  customs  of  the  people.  Sec, 
during  the  period  to  which  they 
belong." 


FIELD. 
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afterwards  by  the  colour  of  the  said  false  will  the  bouses  of  the      Reign  ov 
said  Johan,  as  she  was  sole  at  Oxford,  broke  into,  and  160/.  in   v^'^'"^*^"  "\ 
gold  numbered,  being  in  a  bag,  and  forty  cloths  of  scarlet,  violet,  Swan  v. 
and  mixed  and  other  cloths  of  the  abovesaid  Johan  to  the  value  _,^^*' 
of  100/.  there  found,  against  the  peace  of  our  lord  the  King,  took 
and  carried  away,  to  the  wrong  and  retardation  of  the  said  true 
will  of  the  said  testator :  and  to  the  final  destruction  and  disin- 
heriting of  the  said  Johan  and  her  children,  issue  of  the  said 
Kobert,  son  of  the  said  testator.     Whereof  they  pray  remedy  for 
God  and  in  work  of  charity,  having  consideration  that  other 
remedy  they  cannot  have  in  destruction  of  the  abovesaid  false 
will,  if  not  by  examination  and  your  gracious  aid. 

Nicholas  Hinchon  and  William  Wynnesbury,  pledges  to  pro- 
secute.    [See  the  note,  ante,  page  33,  of  the  present  volume.] 


THE     MAYOR     AND     CITIZENS     OP    CHICHESTER     AGAINST    WALTER 
8TCBBARE,    RICHARD   STUBS  ARE,    AND   WILLIAM    HAMOND. 

To  the  Chancellor  of  our  Lord  the  King  (a). — Beseech  humbly  Bill.  17  Ric.  II., 

the  mayor  and  citizens  of  Chichester  that  whereas  they  hold  the  c^j^nj^o/"^ 

said  city  at  fee  farm  of  our  said  lord  the  King,  with  a  port  called  Chichester 

Hormouth,  together  with  all  manner  of  customs  of  merchandize  l^o^ding  tlic 

citv  ftt  fee 
coming  to  the  said  port,  as  in  their  charter  thereof  made  is  more  farm  of  the 

plainly  contained :  and  the  mayor  and  bailiffs  of  the  same  city  the  ^*"?'  praying 

said  customs  have  taken  since  the  date  of  the  said  charter  until  defcndant^who 

now  lately  that  Walter  Stubbare,  Kichard  Stubbare,  and  William  coming  with 

Hamond,  coming  there  with  great  crowds  of  armed  people,  dis-  ^mcdpeople^ 

turbed  the  bailiifs  of  the  said  city  in  collecting  the  said  customs  disturbed  the 

from  a  barge  laden  with  fish,  being  within  the  said  port,  and  pf^n^ffff  in^° 

menaced  the  same  bailiffs  of  life  and  of  member,  and  drew  their  collecting  the 

bows  against  them  that  they  escaped  with  peril  of  their  lives,  ^^'^'^o™*- 

to  the  great  damage  of  the  said  mayor  and  citizens,  and  the 

detriment  of  the  payment  of  the  fee  farm  abovesaid.     Please  it 

for  God  and  in  work  of  charity  to  ordain  remedy  to  the  mayor 

and  citizens  abovesaid  for  the  damages  and  wrongs  aforesaid. 

Indorsed— William  Neel  of  Chichester,  John  French,  Thomas 
Pacchyng  have  undertaken  to  satisfy  the  within-written  Walter 
and  his  fellows  under  the  penalty  in  the  statute  thereupon  edited 

(o)  Thomas  De  Arundel,  Archbishop  of  York,  was  Chancellor, 
17  Ric.  II. 

VOL,  IT.  M  M 
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17  Ric.  II. 

'^ . ' 

Mayor  of 
Chichbstxii  V, 
Stubbaxb. 


and  ccmtained,  in  case  that  the  within  eomplaint  be  not  pityved. 
[See  the  note,  ante,  page  33  of  the  present  Tolume.] 


to  plead  and 
prosecute. 


The  mayor  and  Know  all,  that  we  the  mayor  and  citizens  of  the  dtj  of 
^^ow-dUzin  Chichester  have  attorned  and  put  in  our  place  our  faithful  William 
their  attorney  Neel,  OUT  fellow  citizen,  to  plead  and  prosecute  before  the  King 
in  his  Chancery,  as  well  for  us  as  for  himself^  against  William 
Hamond,  Walter  Stubbare,  and  Bichard  Stubbare,  for  that  they 
with  a  great  multitude  of  armed  people  haye  hindered  the  bailiffs 
of  the  said  city  in  taking  the  customs  of  a  barge  freighted  with 
fish,  being  within  a  certain  port  called  Hormouthy  to  us  and  to 
our  successors  granted  by  charters  of  the  heretofore  Kings  of 
England,  and  letters  of  confirmation  of  our  lord  the  now  King, 
together  with  the  dty  aforesaid  at  fee  farm  granted,  by  putting 
upon  the  said  bailiffs  such  threats  of  life  and  limb,  and  by  draw- 
ing their  bows  against  the  said  bailiffs,  that  they  with  difficulfy 
escaped,  to  our  great  damage  and  the  hindering  of  the  payment 
of  the  said  fee  farm.  We  also  give  and  grant  to  the  said 
William  Neel  by  these  presents  full  power  and  general  facolty  to 
make  attorney  or  attorneys  whom  he  will  in  the  Chancery  afore- 
said to  gain  or  lose  in  the  premises  (a),  holding  firm  and  valid 
whatsoever  the  aforesaid  William  Neel  shall  do  in  the  premises. 
In  testimony  whereof  our  common  seal  of  the  said  dty  aforesaid 
to  these  presents  is  appended.  Given  in  our  Guildhall  of  Chi- 
chester the  first  day  of  March,  the  seventeenth  year  of  the  reign 
of  King  Bichard  the  Second  after  the  conquest. 


(a)  See  vol.  i.  Appendix,  page 
576.  "  Responsalis  ad  lucrandum 
et  perdendnm — ^in  early  times  un- 
der the  King's  Writ — and  in  later 
times  under  the  Statute  of  West- 
minster." It  may  be  useful  to 
remind  the  student  that  at  the 


time  of  die  execution  of  the  in- 
strument abov^  by  the  mayor 
and  dtisens  of  Chichester,  the 
Statute  of  Carlisle,  De  Fmibus, 
15  £d.  II.  A.  D.  1322,  had  or- 
dained some  other  matters  as  to 
who  might  allow  attomejrs. 
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Francis  r.  Dichfield  fa).  „  ^^^ 

Original  bill  was  brought  to  have  an  accoont  of  the  rents     23r<f  July^ 

and  profits  of  the  real  and  of  the  personal  estate  of  Mary  Palava-  jq^J^U^MSS 

chini^  which  had  been  received  by  her  executrix  Susan  Dichfield,         

on  this  case.     Mary  Palavachini  was  seised  of  a  freehold  eslate  in  wm  devises  all 
-,_„  -  ■..,1,,  -n  I  tcstatnx  8  real 

Snnmkt  and  possessed  of  a  leasehold  estate  at  Battersea,  and  and  personal 

hkewise  of  a  considerable  personal  estate,  and  by  her  wiH,  dated  estates  to 

,  *  «««  1  plaintiffs,  and 

1/36,  devised  all  her  real  ''and  personal     estates  to  the  two  afterwards  be- 

pluntiffs  equally  for  life  as  tenants  in  common,  one  moiety  of  queaths  all  the 

the  rents  and  profits  to  be  received  by  the  one,  the  other  moiety  o?tliTtesta^  ^^ 

by  the  other,  and  in  case  of  the  death  of  Elizabeth  Francis,  the  trix's  personal 

whole  to  Jacob  Woobich  and  the  hdrs  of  his  body,  with  re-  dcfend^^ts^** 

mainders  over.    Then  she  gives  some  pecuniary  legacies,  which  Held,  that  the 

she  charges  on  the  real  estate  before  devised,  in  case  her  personal  nl^t  °*^ti^  ^^ 

estate  shall  not  be  sufficient  to  pay  them.     "  And  all  the  rest  any  part  of  the 

and  residue  of  my  personal  estate  I  give  to  the  three  daughters  P«"o;\^  estate. 

(defendants)  of  my  uncle  Leonard  Collard,*'  and  made  Susan  the  person  who 

IMchfield  executrix.  ^^  *^e  will, 

The  vrill  being  inconsistent  with  respect  to  the  personal  estate,  that  the  words 
it  was  made  a  question  whether  the  intent  could  be  explained  by  "and personal," 
reading  the  evidence  of  the  person  who  drew  the  will,  who  had  clause  were  in- 
sworn  that  the  words  {"  and  personal  *')  in  the  first  clause  were  serted  there  by 
inserted  there  by  him  by  mistake  currente  calamo,  and  that  the  Jmente^^^a^^ 
testatrix  designed  that  the  plaintiffs  should  have  the  real  estate  mo,  and  that 
only.  The  other  question  then  made  was,  Whether  plaintiffs  ^^^^%^^^ 
were  entitled  to  all  or  any  part  of  the  personal  estate  by  this  will  plaintiffs  should 
unexplained.  ^a^'«  *^e  real 

Attorney-General,  [Sir  Dudley  Ryder,]  for  defendants,  admitted  jected.  ' 
that  parol  evidence  could  not  be  made  use  of  to  explain  a  will,  by  9**®*  ^" 
altering  the  sense  of  words  in  themselves  intelligible  and  consistent  ^dencThas 

without  it.  But  here  the  Will  without  such  evidence  is  inconsistent,  been  admitted 

to  explain  a 
(a)  The  present  sheet  was  al-      in  which  the  doctrine — the  sub-  will. 
ready  returned  for  press,  when     ject  of  FVancis  v.  Dichfield — ^has      LordCowper 
the  writer  found  that  this  case  of     been  discussed,  is  HaU  v.  Hill,  1  fuithCT^^ad^^ 
Francis  v.  Dichfield,  ia  reported      Dm.  &  War.  94 ;  and  1  Con.  8c  mitting  parol 
under  the  title  of  Ulrich  v.  Litch^      L.  120.  evidence  in  sup- 

>W,2Atk.372.    A  recent  case,  ^lu't:^ 

Lord  Hardwieke  never  thought  that  right. 
The  case  of  Selwin  v.  Brown,  a  very  strong  case ;  and 
it  waa  against  Lord  Hardwicke's  opinion  that  Uie  evidence 
was  refused,  it  bdng  proof  in  support  of  the  legal  effect 
of  the  will. 

Where  the  same  thing  is  given  to  two,  the  books  differ. 
Lord  Hardwieke  thought  the  more  reasonable  opinion  is 
in  favour  of  a  revocation. 

M  M  2 
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^7^2.  and  then  parol  evidence  comes  in  properly  to  explain  not  alter  the 
Francis  v.  sense  of  it.  Suppose  two  persons  of  the  same  name,  parol  eri- 
DicHFiELD.  dence  has  heen  admitted  hecause  non  constat  de  persona ;  same 
reason  where  non  constat  de  re. 

Lord  Chancellor. — ^Is  there  any  case  where  parol  evidence 
has  heen  allowed  to  explain  the  intent,  when  the  same  thing  has 
heen  given  to  two  persons  ? 

Wilbraham  on  the  same  side. — As  to  admitting  the  evidence, 
cited  [Pendleton  v.  Grant,]  2  Vem.  517;  [Fanev.  Fane,]  1  Vem. 
30 ;  [Hodgson  v.  Hodgson,]  2  Vem.  593. 

Lord  Chancellor. — ^The  questions  arise  on  the  personal 
estate  only ;  first.  Whether  I  ought  to  admit  parol  evidence  to 
explain  this  will  ?  secondly,  What  is  the  true  construction  of  the 
will  itself?  As  to  the  first  I  think  it  is  a  case  in  which  parol 
evidence  ought  not  to  be  admitted,  and  that  very  ill  consequences 
would  attend  such  admissions  in  cases  of  this  kind.  For  if 
admitted  here  it  would  he  to  alter  the  disposition  in  the  will,  and 
to  strike  words  out  of  it.  The  only  cases  in  which  such  evidence 
has  been  admitted  are,  first.  To  ascertain  the  person  of  the 
devisee  where  two  of  the  same  name ;  secondly.  Where  the  name 
of  the  legatee  has  been  mistaken.  In  those  two  cases  such  evi- 
dence has  been  allowed  both  in  law  and  equity,  because  there  is 
an  absolute  necessity,  and  no  construction  can  be  made  without 
it,  and  the  will  would  be  void  though  it  is  certain  there  is  such  a 
person  as  the  legatee.  A  third  case  wherein  parol  evidence  has 
been  allowed  is,  where  there  is  a  resulting  trust  of  the  personal 
estate,  as  where  the  executor  is  a  legatee ;  there  the  rule  of  law 
giving  the  personal  estate  to  the  executor,  and  the  next  of  kin 
claiming  by  a  resulting  trust,  such  evidence  has  been  read  to  rebut 
that  equity  (Littlebury  and  Buckley),  [Buckley  v.  Littlehury, 
cited  2  Vem.  677,  S,  C.  3  Brown,  P.  C.  43,]  and  that  is  not 
evidence  against  the  will  but  only  to  favour  the  legal  exposition  of 
it.  I  know  that  cases  may  be  cited  where  my  Lord  Cowper  went 
something  further  in  support  of  the  apparent  intent.  But  I  never 
thought  that  right ;  for  it  will  always  be  uncertain  and  a  matter 
of  judgment  what  is  primd  facie  the  intent  of  the  will,  and  con- 
sequently such  evidence  would  be  admitted  in  all  cases  where  the 
will  was  doubtful.  The  cases  cited  [Pendleton  v.  Grant,  Hodg- 
son  V.  Hodgson]  are  some  of  those ;  and  so  was  the  case  of 
Strode  v.  Eussel,  [2  Vem.  621,  S,  C.  Litton  v.  Falkland,  3  Rep. 
in  Ch.  90,]  but  the  evidence  was  refused  to  be  read  in  the  House 
of  Lords  on  the  appeal.  [Falkland  v.  Lytton,  3  Brown,  P.  C.  24, 
and  Printed  Appeal  Cases  in  author's  possession.]     But  the  case 
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of  Brown  and  Sclwyns  [Selwin  t.  Brown,  3  Brown,  P.  C.  607,         1742^ 
S.  €.  Cases  temp.  Talbot,  240]  has  since  gone  much  further  in  Francis  v 
rejecting  such  evidence ;  it  was  a  very  strong  case  and  against  my  Dichfield. 
opinion  that  it  was  refused,  for  that  was  proof  in  support  of  the 
I^al  effect  of  the  will.     I  think  the  proof  therefore  here,  being 
to  alter  the  will,  cannot  be  read. 

But  I  am  of  opinion  with  the  defendants  on  the  construction  of 
this  will.  As  here  is  a  contradiction  in  the  will,  the  question  is 
what  is  to  be  taken  to  be  the  true  intent.  Where  the  same  thing, 
whether  a  whole  personal  estate  or  any  specific  chattel,  is  giren  to 
two  the  books  differ.  Lord  Coke  [Co.  Litt.  112  b.  See  note  144. 
Harg.  &  Butl.  edit.]  says,  the  last  bequest  is  a  revocation,  but  the 
later  authorities  a  joint-tenancy :  and  so  is  Swinbum,  though  I  think 
the  more  reasonable  opinion  is  in  favour  of  a  revocation.  Swinb. 
7th  part,  sect.  21,  says,  unless  there  is  evident  presumption  of  an 
alteration  in  the  intent  the  bequest  is  jomt.  But  the  case  of  a  devise 
to  two  in  a  will  and  codicil  put  there,  is  clearly  not  law  (a) .  So  that 
it  appears  by  Swmbum  that  if  there  is  anything  in  the  will,  which 
shows  a  contrary  intent,  the  legatees  shall  not  be  joint-tenants. 
Question,  therefore,  whether  here  is  not  sufficient  to  indicate  the 
intent  of  the  testator  to  alter  his  first  bequest.  First,  It  is  plain  the 
testatrix  did  not  design  the  first  bequest  to  take  effect  in  toto,  for 
every  legacy  given  after  is  an  alteration  of  it  pro  tanto,  and  she  had  it 
in  her  contemplation  that  her  personal  estate  might  not  be  sufficient 
to  satisfy  those  legacies ;  and  if  so  it  is  plain  she  designed  this  as  a 
revocation  in  toto,  for  there  might  be  a  necessity  to  charge  them 
even  on  the  real  estate.  If,  therefore,  here  is  an  alteration  of  the 
intent  before  she  concludes  her  wiU,  why  is  it  to  be  presumed 
that  alteration  of  intent  did  not  go  throughout,  when  she 
as  expressly  gives  away  the  whole  at  last,  as  parts  of  it  in  the 
several  particular  legacies.  As  to  what  has  been  said  that  there 
might  be  a  residue  notwithstanding  the  first  devise,  if  any  of  the 
legacies  lapsed,  unless  that  case  has  been  put  in  the  will  itself 
it  is  not  supposed  to  be  in  the  view  of  a  testator  when  his  will  is 
making,  and  it  is  for  that  reason  they  are  so  called  [lapsed 
legacies]  ;  that,  therefore,  can  have  no  weight  in  the  construction. 
Case  in  1  Vern.  30,  [Fane  v.  Fane,]  is  a  very  strong  case  and 
very  similar  to  this.  I  am,  therefore,  of  opinion  that  the  plaintiffs 
are  entitled  to  no  part  of  the  personal  estate. 

{a)  "If  one  and  the  same  thing  to  take  away  the  former  legacy, 

be  left  to  one  person  in  the  tes-  but  rather  that  both  the  legataries 

tament,  and    to  another  in  the  are  to  concur,  and  bo  to  divide  the 

codicil,  yet  is  not  the   testator  legacy  betwixt  them." 
presumed  so  variable,  as  utterly 
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lotd 
Hardwieke, 
16M  0ct9b9r, 

1742. 

Upon  Excep- 
tions. 
Joddrell  MSS. 


Bearpacker  9.  Bearpacker. 

Testator  had  a  ship,  and  devised  it  to  be  sold ;  executors 
traded  with  the  ship,  and  it  was  lost  in  a  storm. 

Lord  Chancellor. — ^Answerable  for  the  value  of  the  ship ; 
for  the  executors  cannot  trade  with  the  effects  of  the  testator. 
So  where  testator  leaves  goods,  and  executor  trades,  he  is  answer- 
able for  the  value  of  the  goods.  Said,  if  advantage  made  legatees 
have  it,  [and  therefore  they  should]  bear  the  loss :  don't  deter- 
mine that  [if  advantage  made  legatees  have  it],  though  there  are 
cases,  as  in  those  of  stock,  where  the  cestui  que  trust  may  have 
election,  where  executor  has  acted  in  this  manner,  to  have  original 
value,  or  account  of  the  profits. 

Houghton  v.  Price. 
Bill  by  plaintiff,  residuary  legatee  of  Thomas  Houghton  his 
father,  to  have  an  account  of  the  personal  estate  against  the 
executors  and  against  the  legatees,  that  sufficient  might  be  set 
apart  to  answer 'their  legacies,  and  the  rest  paid  to  him.  Tes- 
tator inter  alia  gave  to  his  grandson,  Thomas  Price  (an  infant), 
500/.,  to  be  paid  to  him  if  he  lived  to  the  age  of  twenty-one^ 
and  if  he  should  die  before  that  age,  then  to  the  other  child  or 
children  of  his  daughter  equally,  arriving  at  such  age.  Thomas 
Price  died  an  infant,  and  the  other  children  are  all  in&nts,  and 
were  defendants.  For  defendants  it  was  insisted,  that  this  was 
given  by  a  grandfather  as  a  provision  for  the  grandchildren,  and 
to  the  residiuffy  the  interest  ought  to  be  paid  to  them  towards  their  maintenance^ 
^^  mere  a  ^'  ^^  ^^^^  ^^^  ^^  should  follow  the  principal  and  aocnmnkte  till 
vested  legacy  is  the  contingency  on  which  it  was  given  to  them  happened. 
at  a  fu^ure^^^  LoRD  Chancellor. — ^Where  a  vested  legacy  is  given,  pay- 
time,  in  general  &l>le  at  a  future  time,  in  general,  no  interest  is  allowed  till  the 
time  of  payment,  which  holds,  except  in  the  cases  of  legacies  to 
children  for  portions.  But  that  rule  has  not  been  extended  to 
grandchildren.  Here  it  is  still  stronger,  because  these  are  not 
vested  legacies  in  the  children,  nor  in  Thomas  Price  himself. 
The  interest  must  therefore  be  paid  to  the  residuary  l^atee. 
Decreed  accordingly. 
That  rule  has  not  been  extended  to  gnndcfaildren. 
Lord 

Proctor  v.  Bulstrode. 

Lord  Chancellor  said,  in  this  case,  that  where  there  is  a  power 
to  grant  a  rent  charge  for  Efe,  and  the  rent  is  given  during  widow- 
hood, it  is  a  good  execution  of  the  power,  for  it  is  an  estate  for  life. 

hood  is  an  execution  of  power  to  grant  a  rent  for  life.    Grant  of  a  jointure  during 
wiaowhood  m  bar  of  dower,  is  a  good  jointure  by  the  statute  [27  Hen.  VIII.  c.  10]. 
Grant  of  an  annuity  of  40/.  is  a  foil  execution  of  a  power  to  grant  an  annuity  of  50/. 


Testator  had  a 
ship,  and  de- 
vised it  to  be 
sold.     Exe- 
cutors  traded 
with  the  ship, 
and  it  was  lost 
inastorm.  Exe- 
cutors answera- 
ble for  the  value 
of  the  ship. 

Lord 
Hardwieke, 
Hil,  Term, 

1741. 

Joddrell  MSS. 

Legacy  left  by 
testator  to  his 
grandson,  to  be 
paid  to  him  if 
he  lived  to  the 
age  of  twenty- 
one.  The  in- 
terest upon  the 
legacy  until  it 
vests,  belongs 


no  interest  is 
allowed  till  the 
time  of  pay- 
ment. 

This  holds 
except  in  cases 
of  legacies  to 
chil(h*en  for 
portions. 


Hardwieke. 
7th Feb,  \7 42. 
Joddrell  MSS. 

Grant  of  a  rent 
during  widow. 
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Like  grant  of  a  jointare  dniing  widowhood  in  bar  of  dower,  it  is  a         1742. 
good  jointure  by  the  statute  [27  Hen.  VIII.  c,  10].    Power  was  p    cto\i  v 
to  grant  an  annuity  of  50/.  per  annmn.     Grant  of  one  of  40/.  per  Bulstbodb. 
annum  is  a  full  execution ;  and  the  extent  of  it  could  not  after  be 
made  up  by  a  subsequent  execution  for  the  rest,  the  first  being  a 
complete  execution. 


Fag..  HAERisCa).                                   8Mi;^:J2£r. 
This  was  a  bill  brought  by  an  elder  daughter  against  her  sisters    jo^J^ytoo 
and  trustees,  to  have  marriage  articles  on  the  marrii^  of  her         

brother,  wherein,  on  failure  of  issue  by  him,  the  remainder  was  Bill  brooght  by 

^  an  dder  dsugh- 

limited  to  her  in  preference  of  her  sisters,  executed  for  her  ter  against  her 

benefit.  »>*«"  ^^ 

For  defendants,  insisted  they  are  heirs-at-law,  phuntifr  a  Tolun-  ^a^e  marriage 
teer  not  within  the  consideration  of  the  articles,  therefore  this  articles  on  the 
Court  ought  not  to  execute  them.      Cases  cited  pro  and  con.   broSo^where^ 
were  Jenkins  t.  Ke^is,  1  Lev.  [150,  and  237 ;  S.  C,  I  Ch.  Ca.  in,  on  fulore  of 
103 ;  1  Ch.  Rep.  275 ;  Hardres,  395]  ;  Osgood  v.  Strode,  2  P.   SI^ematodCT 
Win.  245 ;   JTatia  v.  BulUu,  [1  P.  Will.  60]  ;  JFhiie  v.  Stringer,   was  Umited  to 
2  Ley.  105 ;  [Lard  Teynham  v.  Mulling,']  1  Mod.  119.     Vemm  ^^J"^^' 
v.  VerTum  in  the  House  of  Lords,  23rd  March,  1731 — 2,  [1   sisters,  exe- 
Brown,  P.  C.  267  ,8.0.2  P.  WiU.  594,]  was  strongly  reUed  on  ^^^  ^^ 
for  the  plaintiff.    And  B.  the  wife  of  Sir  Robert  [Fag],  the  son, 
being  alire  and  entitled  to  her  jointure,  it  was  insisted  that  the 
articles  ought  to  be  executed  for  her,  and  could  not  be  exe- 
cuted in  part  only.     [See  a  subsequent  part  of  the  present 
publication.] 

Lord  Chancellor. — ^I  think  it  is  very  material  in  this  case 
to  know  what  prorision  the  other  daughters  will  have  if  these 
articles  are  executed  ;  for  if  by  doing  this  they  will  be  stripped 
of  ererything,  it  mil  be  very  hard  to  carry  them  into  execution. 
This  is  not  sufficiently  stated  to  the  Court.  The  case  of  Vernon 
▼.  Vernon,  has  very  much  broke  into  the  rules  of  this  Court,  of 
not  executing  voluntary  articles.  I  do  not  know  any  case  where 
this  Court  has  decreed  a  part  execution  of  articles  only.  Cited 
Finch  V.  Lord  WincheUea  [1  P.  Will.  277].— Sent  it  to  the 
Master,  to  inquire  whether  there  was  any  and  what  estates  of 
Sir  Robert  Fag  not  included  in  these  articles,  and  to  state  his 
debts  affecting  those  estates,  if  any,  in  order  that  it  might  appear 
to  the  Court  what  provision  the  said  daughters  would  have  if 
these  articles  should  be  decreed  to  be  executed. 

(a)  See  Goring  v.  Ifa$h,  3  Atk.  186.  See  also  a  subsequent  part 
of  the  present  work. 
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Lord  Strode  v.  Seymour. 

^^"^r^^^^f'         Archbishop  Wake  having  married  his  three  dauirhters  to 

6/A  November,  _        ^  r-r.     ,    .  r.        «  -r*.     .  «     *  ,  -• 

1741.  Broadup,    [Broderipp — See  Seamer  v.  Btngham,  3   Atk.   54,] 

Joddrell  MSS.  Seymour,  and  Bennett  (a),  in  order  to  make  a  provision  for 

Office  of  Regis-  them  and  their  families,  granted  the  office  of  B«gistrar  of  the 

trar  of  the  Pre-  Prerogative  Court  of  Canterbury  (which  is  a  place  of  great  profit) 

granted  to  three  ^^  them  and  the  survivors  and  survivor  of  them  :  and  by  deed, 

indiTiduals  to      dated  9th  June,  1718,  made  between  the  archbishop  and  them, 

sLn  for^hem'     ^^^iting  the  grant,  it  was  covenanted  and  agreed  that  the  profits 

and  their  fami-   arising  from  this  office  should,  during  the  continuation  of  the 

iu^?voVand      8ra»^  ^^  applied  as  follows,  viz.— First,  to  pay  100/.  yearly  to 

covenant  that     each  of  their  wives  during  their  respective  lives,  and  the  residue 

the  profits  ^  [,g  equally  divided  between  them  during  their  joint  Kves  ;  and 

should,  during     .  .  ,  «     ,  ^      1 1    i.     ,       .  ."!.         ,     ,  ., , 

thecontinua-      ^^  case  either  of  them  should  die  leavmg  a  wife  and  diud  or 

tion  of  the  children,  that  then  the  wife  should  receive  the  100/.  per  annum, 
^d  to  pay*  ^^^  ^^  cYijXdi  or  children  should  receive  the  remainder  of  the 
100/.  to  each  of  profits  in  such  manner  and  proportion  as  the  grantee,  father  of 
life"and^Sat°^  ^^^^  ^^^^^  ^^  children,  would  have  had  and  received  the  same : 
the  residue  and  if  there  was  no  child  of  such  grantee  so  dying,  then  the  100/. 
vided  between  P®'  annum  to  be  paid  to  the  wife,  and  the  remainder  to  go  and  be 
such  three  in-  equally  distributed  among  the  survivors  or  survivor  of  such 
fhliJ^nt  1?^^  grantee  so  dying,  and  on  the  death  of  the  wife  they  to  receive 
and  in  case      '  the  100/.  per  annum  also. 

^v!^Ti^i*^*^™  Broadup,  one  of  the  grantees,  died,  leaving  one  child  by  the 
ingawifeand'  archbishop's  daughter,  and  several  children  by  a  former  venter. 
child,  that  then  The  child  is  since  dead,  and  this  bill  is  brought  by  the  adminis- 
receive  ^the^  trator  and  next  of  kin  of  the  child  against  the  surviving  grantees, 
100/.  per  an-  for  the  profits  of  the  third  part  of  this  office  from  the  death  of  the 
c^'  should  c^^^^*  ^°^  during  the  rest  of  the  time  that  the  grant  shall  continue. 
have  the  resi-         For  defendants  it  was  insisted  that  the  child  had  only  an  estate 

due  of  the  ^^^  Y^£^  in  the  office,  it  being  given  only  to  such  child,  and  in  the 

profits  m  such  ,  .  i      -   f  ,  ,        , 

manner  and        same  manner  and  proportion  as  the  father  grantee,  who  took  only 

proportion  ns  fgy  life  the  share  of  the  profits :  and  that  a  contrary  construction 
the  grantee,  ,  iii  i<.«iii.«</. 

father  of  the       ^^  ^^^  only  not  warranted  by  the  words  of  the  deed,  which,  if 

have  had  the  ^°^   Archbishop    Wake,    says      note.     The    Biographia    Britan- 

samc ;  and  if      Chalmers,  (Biog.  Diet.)  had  six      nica.    Art.    Wake,    gives    their 

there  was  no  daughters,  who  all  survived  him,  names  and  the  names  of  their 
child  of  such  J  .  J  .  .    r     .,•        i      t.     1-     J 

grantee  so  ^"^^  '^^^  married  into  famihes  of     husbands. 

dying,  then  the  100/.  per  annum  to  be  paid  to  the  wife,  and  the  remainder  to 
go  among  the  survivors  of  such  grantee  so  dying,  and  on  the  death  of  the 
wife  they  to  receive  the  100/.  per  annum  also. 

One  of  the  grantees  died  leaving  a  child,  and  then  that  child  died. 

Upon  bill  brought  by  the  administrator  and  next  of  kin  of  the  child  against 
the  surviving  grantees— Held,  that  the  plaintiffs  were  entitted  to  the  profits  of 
the  third  part  of  the  office  from  the  death  of  the  child,  and  during  the  «»t  of 
the  time  that  the  grant  should  continue. 
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no  child  left,  gives  it  expressly  to  the  other  grantees,  hut  must         1741. 
he  also  contrary  to  the  intent  of  the  archhishop,  who  designed  stbodkv 
this  as  a  provision  for  the  hranches  of  his  own  family,  hut  that  Sbtmour. 
if  construed  for  the  plaintiffs,  it  must  go  from  that  family  to 
the  children  of  Broadup  hy  a  former  wife. 

Lord  Chancellor. — I  think  the  plaintiffs  are  entitled  to 
what  they  claim  hy  their  hill  under  this  declaration  of  trust,  the 
construction  of  which  must  he  made  according  to  the  intent  of 
the  archhishop,  from  whom  this  office  moved  ; — and  his  general 
intent  was  to  make  a  provision  for  his  three  daughters,  their 
hushands,  and  issue.  And  as  it  was  necessary  to  grant  this 
office  for  lives,  no  intention  of  bounty  to  the  husbands  can  be 
inferred  from  their  being  grantees,  farther  than  what  is  expressed 
or  appears  from  the  declaration  of  trust,  which  was  intended  to 
guide  the  beneficial  interest  of  it ;  and  it  appears  to  be  his  intent 
to  separate  these  profits  so  as  a  third  should  go  to  each  distinct 
branch  of  his  family  and  their  children,  as  a  provision  for 
them.  As  to  the  objection  that  the  child  is  to  take  in  the 
same  manner  that  the  father  is — consequently  for  life — the 
word  "  manner "  has  here  a  different  meaning,  that  is  to  limit 
the  meaning  of  the  words  "the  remainder  of  the  profits," 
which,  as  this  deed  is  penned  without  such  a  restriction,  had  ex- 
tended to  the  profits  of  the  whole  office  ;  the  words  "  manner  " 
and  *'  proportion  "  therefore  limit  it  to  the  father's  share.  As  to 
the  other  objection,  that  he  has  now  left  no  child,  and  that  the 
words  in  the  deed  do  not  restrain  it  to  the  time  of  his  death — it 
is  plainly  otherwise,  and  the  intent  must  be  in  case  of  no  child 
at  his  death  ;  and  by  the  words  the  child  is  to  take  during  the 
continuance  of  the  grant,  which  must  mean  the  whole  interest  in 
the  third,  and  cannot  be  presumed  only  to  mean  that  he  should 
take  it  only  in  case  he  lived  till  the  grant  determined.  So  that 
take  this  either  on  the  words  or  on  the  general  intent  to  provide 
for  each  branch  of  his  family,  it  will  be  for  the  plaintiffs.  But 
the  other  construction  would  exclude  the  issue  of  such  child,  if 
he  left  any;  would  be  no  provision  therefore  on  a  marriage  for 
such  child,  if  to  go  over  at  all  events  to  the  survivor  on  his  death. 
— As  to  the  objection  that  this  construction  takes  it  from  the 
archbishop's  family — that  is  a  consequence  of  law  on  its  being 
a  general  provision  for  the  child,  and  is  like  the  case  of  Shaw  and 
Wey  in  the  House  of  Lords,  where,  to  keep  the  estate  in  the 
channel  designed,  it  was  construed  so  as  to  give  the  grantee  a 
power  over  the  estate  to  give  it  to  persons  not  intended,  because 
a  contrary  construction  could  not  have  preserved  the  estate  in 
that  channel.    Decreed  for  the  plaintiffs. 
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oZSLuA^  Baldwyn  r.  AscouGH. 

^^^i^^'  Lord  Chancellor  said,  tliat  if  husband  and  wife  make  a 

1741. 

Joddrell  MSS.   lease  of  the  wife's  land^  reserving  a  rent  to  the  husband  and  wife^ 

~~  husband  dying,  it  is  clear  that  the  arrears  of  rent  due  will  sur- 

wifemake  lease  ^^6;  aliter^  if  the  husband  alone  makes  the  lease  and  reserres 

of  wife's  land,     the  rent  to  himself  only.    Moore,  7,  he  said  he  thought  was 

reserving  the  .  , 

rent  to  the  hu8-  not  law. 

band  and  wife.        [IViich.  3  £.  6.     Tenant  en  dower  fist  lease  pur  anns  reserrani 

renl  8inTi7e^o    ^^^  ®^  P"^^  baron  ;  le  rent  fuit  arreare,  le  baron  devie  :  et  fuit 

the  wife.  agree  per  tout  le  Court,  que  ses  executors  ayeront  le  rent. — 

Husband  makes   Moore.  7  1 

a  lease  of  the      J^oore, /.J 

wife's  land,  reserring  the  rent  to  himself,  and  dies.    The 

arrears  of  rent  do  not  surrive  to  the  wife.  Moore,  7,  not  law. 

^olPr'"'"''  Stkphenb  f>.  Hanbury. 

20th  Dee, 

1782.  Friday,  20th  Dec.  1782,  L.  C— Between  Richard  Stephens, 

Form"oforder     ^^'  "^^  Wilhelmina  Ann  his  wife,  both  since  deceased,  plaintiffi ; 
that  a  party        William  Hanbury,  Esq.  and  others,  defendants :   and  between 
b^rt^to  file      ^^^  Stephens,  administrator  of  the  said  Richard  Stephens,  and 
a  supplemental   also  administrator  de  bonis  non  of  the  said  Wilhelmina  Ami 
^Mi"  ?*^®°^  Stephens,  phdntiff,  the  said  William  Hanbury  and  others,  defend- 
ants.   Whereas  the  defendant  William  Hanbury  did,  on  the  5th 
day  of  December  instant,  prefer  his  petition  unto  the  B%ht 
Honourable  the  Lord  High  Chancellor  of  Great  Britain,  setting 
forth,  &c. :  and  therefore  it  was  prayed  that  the  petitioner  mig^ 
be  at  liberty  to  file  a  bill  of  review  in  this  Court,  in  order  to 
rererse  or  yary  so  much  of  the  decree  made  in  this  cause  as  oon- 
cems  any  inquiry  to  be  made  by  the  Master  to  whom  this  canse 
stands  transferred,  touching  the  jewels  of  the  testator  William 
Western,  mentioned  in  his  will,  and  thereby  given  to  Anne  Dol- 
liffe,  his  then  wife,  to  be  given  or  disposed  of  by  her  to  or  among 
such  child  or  children  of  him  as  she  should  think  fit,  and  touch- 
ing the  value  of  the  said  jewels,  and  the  disposition  thereof;  or 
any  account  relating  to  such  jewels  or  any  of  them :  Where- 
upon all  parties  concerned  were  ordered  to  attend  his  Lordahip 
on  the  matter  of  the  said  petition  this  day,  and  counsel  for  the 
petitioner,  and  for  'i'     *     *    this  day  attending  aoeordingly.— 
Upon  hearing  the  said  petition,  and  an  affidavit  of  the  defendant, 
William  Hanbury,  read,  and  what  was  all^d  by  the  ooimsel 
for  the  said  parties,  his  Lordship  doth  order  that  upon  the 
petitioner  depositing  the  sum  of  50^.  with  the  Registrar,  he 
is  to  be  at  liberty  to  file  a  supplemental  bill,  in  nature  of  a  bill 
of  review,  against  John  Stephens  as  administrator  of  Bidiard 
Stephens,  deceased,  and  also  as  administrator  de  bonis  non  of 
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mUidmina  Ana  Stephens,  deeeued,  the  hte  wife  of  the  aeid         ITM. 

Bidiard  St^hene,  m  order  to  state  the  right  of  the  paitieB  to  g 

the  jewels  of  the  testator  William  Western,  mentioned  in  his  will,  HANmmr.  ' 

and  thereby  given  to  Anne  DoUiiie  his  then  wife,  to  be  giren  or 

disposed  of  hj  her  to  or  among  sneh  child  or  diildren  of  him  as 

die  shoold  think  fit,  and  for  relief  in  the  premises ;  and  the 

petitioner  is  to  be  at  liberty  to  aj^lj  to  set  down  the  original 

eanse  to  be  re-heard,  and  to  come  on  at  the  same  time.— Reg. 

lib.  B.  1782,  fol.  597. 

Thursday,  8th  July,  1784,  L.  C— William  Hanbory,  Esq.,  Lwdl^urlow. 

plaintiff;  John  Stephens,  Esq.,  administrator  of  Richard  Stephen^       ^^84!^' 

deceased,  and  also  administrator  de  bonis  non  of  Wilhefanina  Ann  

Stephens,  deceased,  the  wife  of  the  said  Richard  Stephens,  defend-  ^^^^  ^f^ng 

ants.    This  cause  coming  on  this  present  day  to  be  heard  and  mental  bill  in 

debated  before  the  Right  Honoorable  the  Lord  High  Chancellor  [^^^  nature  of  a 
°  ,  °  bill  of  review, 

of  Great  Britain  on  the  plaintiff's  [supplemental  bill  in  the  natme  order  referring 

of  a]  bill  of  review  filed  in  this  cause  sgainst  the  defendants  m  ^^  to  the  Master 

the  presence  of  counsel  learned  on  both  sides.  And  the  pleadings  the  circum- 

in  the  cause  being  opened,  and  the  scope  of  the  plaintiff's  bill  stances— where 

being  that  the  matters  in  the  bill  complained  of  might  be  heard  ^^^^  n^mau 

at  the  same  time  the  cause  came  on  to  be  re-heard  (wherein  ter]  were  kept, 

Richard  Stephens  and  Wilhelmina  Ann  his  wife,  both  since  ^^^^^^^ 

deceased,  were  plaintiffs,  and  the  said  William  Hanbury,  Esq., 

and  others  were  defendants)  as  to  so  much  of  the  decree  made  in 

the  said  cause  as  related  to  the  account  thereby  directed  to  be 

taken  by  Mr.  Pechell,  then  one  of  the  Masters  of  this  Court,  of 

the  testator's  diamond  rings  and  jewels,  and  the  inquiry  thereby 

directed  whether  any  of  them  had  been  sold,  and  as  to  the  value 

of  such  of  them  as  the  said  Master  should  find  had  been  sold, 

and  the  declaration  contained  in  the  said  decree  that  the  said 

jewels  remaining  unsold  and  undisposed  of,  and  the  value  of  such 

part  thereof  as  had  been  sold  or  otherwise  disposed  of,  was  to  be 

considered  as  part  of  the  personal  estate  of  William  Western  the 

father — for  which  purpose  the  plaintiff  was,  by  an  order  of  the 

20th  day  of  December,  1782,  at  liberty  to  apply  to  set  down  the 

cause  to  be  re-heard — and  that  the  disposition  made  of  the  said 

jewels  by  Anne  Dolliffe  might  be  established  by  the  Court. 

Whereupon,  and  upon  debate  of  the  matter,  and  hearing  a 

writing  signed  Anne  Dolliffe,  dated  the  13th  day  of  February, 

1759,  in  a  book  entitled  "  A  Copy  of  the  Account  of  Mrs.  Anne 

Western,"  a  writing  in  the  said  book  signed  R.  Bateman,  and 

the  proofs  taken  in  the  cause  read,  and  what  was  alleged  by  the 

counsel  on  both  sides,  his  Lordship  doth  order  that  it  be  referred 

to  Mr.  Thompson,  one  of  the  Masters  of  this  Court,  to  whom  the 
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1784. 


Stephens i 
ITanbury. 


said  former  cause  stands  transferred,  to  inquire  into  the  dtcmn- 
stances,  where  the  said  writing,  dated  the  13th  day  of  Febmarj, 
1759,  signed  Anne  Dolliffe,  and  the  said  writing  signed  R.  Bate- 
man,  were  kept,  and  where  they  were  found ;  and  it  is  farther 
ordered  that  the  parties  do  go  forthwith  before  the  said  Master 
on  the  said  inquiry,  and  that  the  said  Master  do  proceed  de  die 
in  diem  for  that  purpose,  and  for  the  better  diacoyerj  of  the 
matters  aforesaid,  and  of  the  manner  in  which  the  same  were 
kept  before  the  same  were  found,  and  where  they  were  found. 
the  parties  are  to  be  examined  upon  interrogatories  as  the  said 
Master  shall  direct ;  and  it  is  farther  ordered  that  this  cause  do 
stand  over  until  after  the  Master  shall  have  made  his  report. — 
R^.  Lib.  A.  1783,  fol.  439. 

This  case  is  the  case  mentioned  by  Lord  Redesdale,  TVeatise, 
page  70,  3rd  edit.  His  Lordship  there  says,  "  In  the  case  of 
Hanbury  and  Stevens,  which  was  upon  a  supplemental  bill  in 
nature  of  a  bill  of  reriew,  the  Court  seemed  to  be  of  opinion  that 
the  fact  of  the  discovery  was  traversable,  and  not  being  admitted 
by  the  defendant  ought  to  have  been  proved  by  the  plaintiff,  to 
entitle  him  to  proceed  to  the  hearing  of  the  cause." 


1804,  1805. 

*         \         ' 

Original  will 
read  as  negative 
proof  from  its 
contents  that 
testator  left  no 
issue,  no  men- 
tion being 
made  by  him  of 
any  such  in  his 
said  will. 

Original  will 
read  to  prove 
that  testatrix 
described  her- 
self as  Countess 
Dowager  of  S. 


Original  will 
read  to  prove 
that  testatrix 
described  her- 
self  as  the  late 
wife  of  Lord  B., 
and  made  men- 
tion of  her 
three  sons. 


EXTRACTS  FROM  THE  MINUTES  OF  EVIDENCE  GIVEN  BEFORE  THE 
COMMITTEE  OF  PRIVILEGES  IN  THE  DE  ROOS  PEERAGE  CASE, 
1804  AND  1805  (a). 

Counsel  produced  the  original  will  of  Sir  Oliver  Manners, 
which  thej  would  offer  as  negative  proof  from  its  contents  that 
he  left  no  issue,  no  mention  being  made  bj  him  of  any  such  in 
his  said  will.  Whereupon  Mr.  Bobert  Harrison  was  called  in,  and 
having  been  sworn  produced  a  paper,  which  he  said  was  the  will  of 
Sir  Oliver  Manners,  and  that  he  brought  it  from  the  Prerogative 
Office  in  Doctors'  Commons.     The  same  was  read  as  follows,  &c 

To  prove  that  Elizabeth,  daughter  of  the  Earl  of  Rutland,  in 
her  will  dated  11th  March,  1653,  described  herself  as  Countess 
Dowager  of  Sunderland,  Mr.  Robert  fiarrison  was  again  called  in, 
and  produced  a  paper,  which  he  said  was  an  original  will,  and 
that  he  brought  it  from  the  Registry  Office  in  Doctors'  Commons. 
The  same  was  read  as  follows,  &c. 

To  prove  that  Frances  Lady  Brereton  in  her  vnll  described 
herself  as  the  late  wife  of  the  Right  Honourable  William  Lord 
Brereton,  and  makes  mention  of  her  three  sons — John  Lord 
Brereton,  William  her  second  son,  and  Francis,  her  youngest 
son.  Mr.  Robert  Harrison  was  again  called  in,  and  produced  a 
paper,  which  he  said  he  brought  from  the  Prerogative  Office  in 

(a)  On  the  petition  of  Lady  Fitzgerald. 
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Doctors*  Commons,  and  that  it  was  the  original  will  of  Frances 
Lady  Brereton.     The  same  was  read  as  follows,  &c< 

The  counsel  stated  they  would  produce  the  will  of  Lady 
Catherine  Jones,  in  which  she  descrihes  herself  as  one  of  the 
three  daughters  and  coheirs  of  Richard  late  Earl  of  Banelagh. 
Whereupon  Mr.  Robert  Harrison  was  again  called  in,  and  haring 
been  sworn  produced  a  paper,  which  he  said  he  brought  from  the 
Prerogative  Office  in  Doctors*  Commons,  and  that  it  was  an  ori- 
ginal will.    The  same  was  read  as  follows,  &c. 

The  counsel  stated  they  would  produce  the  will  of  Elizabeth 
Countess  of  Kildare,  in  which  she  describes  herself  as  one  of  the 
three  daughters  and  coheirs  of  Richard  late  Earl  of  Ranelagh, 
and  names  no  children.  Whereupon  the  witness  produced  a  paper, 
which  he  said  he  brought  from  the  Prerogative  Office,  Doctors' 
Commons,  and  that  it  was  an  original  will.  The  same  was  read 
as  follows,  &c. 

The  witness  produced  a  book  which  he  said  he  brought  from 
the  Prerogative  Office  in  Doctors'  Commons,  and  which  contained 
the  registry  of  wills,  and  amongst  others  that  of  Frances  Lady 
Willoughby  Dowager  of  Parham,  dated  9th  May,  1642,  and  that 
he  had  searched  diligently  for  the  original,  but  could  not  find  it. 
Read  from  the  above  book  the  following  extract,  &c. 


To  prove  that  Robert,  the  son  of  William  Tyrwhitt,  died 
without  issue,  and  that  Francis  his  younger  brother  died,  leaving 
Katherine,  the  wife  of  Sir  Henry  Hunloke,  his  daughter  and  sole 
heir.  Mr.  Henry  Jeannerett  was  called  in,  and  having  been 
sworn,  produced  a  paper  and  was  examined  as  follows : — ^What 
have  you  got  in  your  hand?  A  title  deed,  bearing  date  16th 
May,  16.34,  relating  to  the  manor  of  Kettleby,  in  the  county  of 
Lincoln,  purchased  by  Jeremy  Elwes,  Esq.,  in  the  year  1674. — 
Where  do  you  bring  it  from  ?  I  bring  it  from  Mr.  Elwes,  who  is 
the  descendant  of  that  gentleman,  and  who  is  now  in  possession 
of  that  estate.  The  same  was  read  as  follows,  &c.  [The  Tyr- 
whitts  had  been  the  owners  of  the  manor  of  Kettleby.] 


1804—5. 
*         _         « 

DsRoosPuR- 

AOB  CaSB. 

Original  will 
read  to  proye 
that  the  tes- 
tatrix described 
herself  as  one 
of  the  three 
daughters  and 
co-heirs  of 
LordR. 

Original  will 
read  to  prove 
that  testatrix 
described  her- 
self as  one  of 
the  three 
daughters  and 
co-heirs  of 
Lord  R.  and 
named  no 
children. 

Registry  of 
wills  ready  the 
witness  having 
searched  dili- 
gently  for  the 
original  will 
and  not  having 
been  able  to 
find  it. 

Deed  read 
to  prove  that 
R.,  the  son  of 
W.  T.,  died 
without  issue, 
and  that  F.  his 
younger  bro- 
ther died, 
leaving  K.  his 
daughter  and 
sole  heir. 


To  prove  that  John  Manners,  in  the  settlement  on  his  marriage  Instruments 

with  Lady  Diana  Shirley,  in  the  year  1671,  was  styled  Lord  Roos,  J^^  ^  ^^«^ 

Joseph  Hill,  Esquire,  was  called  in,  and  produced  an  instrument  his  marriage, 

which  he  said  he  brought  from  the  archives  of  the  Duke  of  Rut-  JJ^'/r^^ 
land ;  the  same  was  read  as  follows,  &c. — To  prove  that  he  was 
likewise  styled  Lord  Roos  in  the  settlement  on  his  marriage  with 
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'  ^  ' 

DbRoos  Peer- 
AGS  Case. 

Instmmeiit 
read  toproye 
that  the  Eail 
ofR.  was  styled 
Lord  R.  of 
*    *    *,  and 
that  his  eldest 
son  by  K.  N. 
was  described 
as  commonly 
called  Lord  R. 
on  the  marriage 
of  thai  Lord  R. 

Evidenee  of 
this  kind  ad- 
missible, 
though  in 
point  of  effect 
it  may  not 
amount  to 
mnch. 


KAtherine  Noel  in  1673 — the  witness  prodaoed  another  instru- 
ment, which  he  said  he  brought  from  the  same  custody.  The 
same  was  read  as  follows,  &c. 

To  prove  that  John  the  ninth  Earl  of  Rutland  was  stjled 
Lord  Boos  of  Hamlake,  Trusbntt,  and  BelToir,  and  Lord  Man« 
ners  of  Haddon,  and  that  his  eldest  son  hj  Katherine  Noel,  then 
Countess  of  Rutland,  was  described  as  "  commcmlj  called  Lord 
Boos"  in  the  settlement  made  on  the  marriage  of  that  Lord  Boos 
with  Katherine,  the  daughter  of  Lady  Bachd  Bussell,  in  1693^ 
the  witness  next  produced  another  instrument,  which  he  said  he 
likewise  brought  from  the  same  custody.  The  same  was  read  as 
follows,  ftc. 

Mr.  Attorney-General  on  the  part  of  the  Cro?ni  begged  leave 
to  observe,  that  very  little  weight  was  due  to  the  evidence  of  the 
recitals  in  instruments  by  different  parts  of  a  family,  with  respect 
to  matters  rekting  only  to  their  own  branch,  as  these  appeared  to 
be.  Mr.  Solicitor-General  on  the  part  of  the  petitioner  stated, 
that  the  view  with  which  he  brought  this  evidence  was  to  show, 
that  those  to  whom  he  contended  the  barony  belonged  had  alwqrs 
assumed  the  style  of  this  barony,  and  though  it  might  not  be 
sufficient  to  vest  any  right,  he  submitted  that  it  was  admissible 
evidence ;  that  it  at  least  rebutted  any  presumption,  ^Hiich  might 
otherwise  arise  from  their  not  having  used  such  style ;  and  that 
some  of  the  instruments  showed  that  it  was  done,  even  with  the 
knowledge  of  those  who  contested  the  line  of  descent  which  he 
upheld  on  behalf  of  the  petitioner,  without  any  opposition  on 
their  part.  The  counsel  were  informed  that  the  evidence  was 
admissible,  though  in  point  of  effbct  it  might  not  amount  to  mudi. 


To  prove  diat  administration  of  the  effects  o£  William  Brereton 
was  granted  to  two  creditors,  his  brother  Francis  Brereton  having 
renounced,  the  witness  produced  a  book,  which  he  said  he 
brought  fitnn  the  Prerogative  Office,  Doctors'  Commons,  and  that 
it  was  an  Act  Book  containing  the  registry  of  administrations. 
Bead  from  the  same  the  following  extract,  &e. 


Act  Book,  con- 
taining the  re- 
gistry of  ad- 
ministrations 
from  the  Pre- 
rogative Office 
in  Doctors' 
Commons, 
read  to  prove 
that  administration  of  the  effects  of  a  deceased  was 
granted  to  a  creditor,  his  brother  having  renounced. 


Act  Book,  con- 
taining the  re- 
gistry of  ad- 
ministrations* 
read  to  prove 
that  adminis- 
tration of  the 
effects  of  a  de- 
ceased was  granted  to  his  brother. 


To  prove  diat  administration  of  the  effects  of  John  Lord 
Brereton  was  granted  to  his  brother  Francis,  the  witness  pro- 
duced another  book,  which  he  said  he  had  from  the  same  custody, 
and  which  also  was  an  Act  Book  containing  the  r^pstiy  of 
administrations.    Read  frt>m  the  same  the  following  extract,  Ac 
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To  prove  that  adnmustntioii  of  the  effects  of  Francis  Lord       1804— ft. 

Breretoa  iras  granted  to  the  Honomrable  Elizabeth  Brereton,  DiiRoosPna. 

cant  hy  the  father's  side,  and  next  of  kin  of  the  said  Francis»  agb  Cass. 

the  witness  produced  another  book,  which  he  said  he  had  from  Act  Book,  con- 

the  same  cnstodj,  and  which  also  was  an  Act  Book  containmg  the  ^gt^^of  ad^' 

T^listTf  of  adminbtrations.    Read  from  the  same  the  following  ministrationB, 

extract,  &c.  !!'^*^P~^'' 

that  aammis- 

tntion  of  the  effects  of  a  deceased  was  granted 

to  his  aunt  by  the  father's  side,  and  next  of  kin. 

To  prove  that  administration  of  the  effects  of  Francis  Lord  The  same  book 
Brereton,  nnadministered  by  his  amit  Elizabeth  Brereton,  and  JSiadiSiria! 
also  administration  of  the  effects  of  John  Lord  Brereton,  nnad-  tration  of  the 
ministered  by  the  said  Francis,  were  seyerally  granted  to  Sir  ^^^^J^" 
Robert  deoberry.  Baronet,  and  James  TyrreU,  Esq.,  consins  ministered  by 
once  remored,  and  next  of  blood  to  the  said  Francis.  Read  from  ^"  annt,  and 
tne  same  book  the  foUowmg  extracts,  &c.  tration  of  the 

effects  of  an- 
other  intestate  nnadministered  by  the  first  intestate,  were  severally 
granted  to  cousins  onee  removed,  and  next  of  blood  to  the  first  intestate. 


Mr.  John  Harry  Bateman,  Deputy  Record  Keeper  to  the  Six  Original  biU 

and  ans^iirfi]*  m 

Clerks  of  the  High  Court  of  Chanceiy,  was  called  in,  and  pro-  chancery,  read 
dndngapaper,  was  examined  as  follows: — ^What  have  you  got  tor  the  purpose 
there  ?    An  original  bill  in  Chancery. — ^Where  do  you  bring  it  the  decUuratirai 
from  T    The  Six  Clerks'  office.    The  counsel  for  the  petitioner  on  oath  of  the 
being  asked  for  what  purpose  they  produced  the  same,  informed  -^  ^^  y^^  ^_ 
the  committee  it  was  for  the  purpose  of  introducing  the  declara-  swer  to  the  bill, 
tion  on  oath  of  the  Countess  Dowager  of  Ranekgh,  the  relict  of  IJJJe^ls^?!^*^ 
the  Right  Honourable  Richard  Earl  of  Ranelagh,  deceased,  in  his  by  the  said 
answer  to  the  said  bill  with  respect  to  the  issue  left  by  the  said  ^"*  ^• 
Earl  of  Ranelagh.      Whereupon,  read  from  the  said  bill  in 
Chancery  the  following  extracts,  &c. — ^The  witness  next  produced 
a  paper,  which  he  said  was  an  original  answer  in  the  Court  of 
Chancery,  and  that  he  brought  it  from  the  same  custody.    Read 
from  the  same  the  following  extracts,  &c. 

The  counsel  stated  they  would  produce  several  other  bills  in  Original  bills 
Chancery,  for  the  like  purpose  of  introducing  the  declarations  of  ^^^  for^ 
persons  of  the  family  relatire  to  the  state  of  the  fomily  in  their  like  purpose 
answers  to  the  said  bills.    Whereupon  the  witness  produced  an  J^^e^^^iJ^JL 
original  bill  in  Chancery  by  the  Countess  Dowager  of  Ranelagh  ofpersonsof the 
against  Elisabeth  Cecil,  from  the  same  custody.    Read  from  the  ^J',J^*j,7 
same  the  following  extracts,  &c. — ^Also  the  origmal  answer  of  Eliza-  the  fomily,  in 

their  answers  to 
the  said  bills. 
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1804—5.  beth  Cecil  to  the  said  bill  from  the  same  custody.  Read  from  the 
DeRoosPekk-  ^^^  *^®  following  extracts,  &c. — ^Also  an  original  bill  in  Chan- 
A  OB  Case.  eery  by  Elizabeth  Malster,  spinster,  against  Thomas  Earl  of 
Coningsby  and  others,  from  the  same  custody.  Read  from  the 
same  the  following  extracts,  &c. — Also  the  original  answer  of  the 
Earl  of  Coningsby  and  others  to  the  said  bill,  from  the  same 
custody.     Read  from  the  same  the  following  extracts,  &c. 


Original  decree  The  counsel  stated  they  would  next  produce  an  original  decree 
produced^  to  ^  *^®  Court  of  Chancery,  to  show  that  the  petitioner  was  the 
show  that  C.F.  only  child  of  the  Honourable  Charlotte  Boyle  Walsingham. 
sonof  C^B^W  •  Whereupon  Mr.  Roger  Taddy  Abbot  was  called  in,  and  produced 
but  the  eyi.  '  a  book,  which  he  said  was  marked  **  A.  90,"  and  that  it  con- 
>rtcd  t^'md"  ^^^^  ®^  original  decree  of  the  Court  of  Chancery,  filed  with  the 
ordered  to  be  Clerk  of  the  Reports ;  and  that  he  brought  the  same  from  the 
rejected.  Report  Office.     The  evidence  was  objected  to  by  Mr.  Attorney- 

General.     Ordered  that  the  said  evidence  be  rejected. 


Inscription  on         To  prove  that  Sir  Henry  Hunloke  married  Katherine  Tyrwhitt, 

a  STtTrcb  *read  ^^  *^**  *^®  ^^  *^®  ^^^^  daughter  and  heir  of  Francis  Tyrwhitt, 
to  prove  that  Francis  Townsend,  Esq.,  was  called  in,  and  produced  a  paper 
^•*'d*K  ^  d""  ^^ich  he  said  was  a  copy  of  an  inscription  on  a  monument  in  the 
that  she  was  parish  church  of  "Wingerworth,  in  the  county  of  Derby,  taken  by 
the  only  daugh-  himself,  and  which  he  had  examined  with  the  original,  and  that 
F.  T.  i'  w*s  a  true  copy.    The  same  was  read  as  follows,  &c. 

Inscription  in  To  show  the  death  of  Sir  Thomas  "Windsor  Hunlocke,  the  wit- 
a  church,  read  Qess  produced  a  paper  which  he  said  was  a  copy  of  an  inscription 
death  of  Sir  ™  *^®  parish  church  of  "Wingerworth,  taken  by  himself,  and 
T,  W.  H.  which  he  had  examined  with  the  original,  and  that  it  was  a  true 

copy.     The  same  was  read  as  follows,  &c. 
Inscription  in  a       To  prove  that  John  Manners,  aflerwards  Sir  John  Manners  of 

church,  read  to  Haddon,  was  the  second  son  of  Thomas  first  Earl  of  Rutland, 

prove  that  J.  M. 

was  the  second   &nd  that  he  married  Dorothy,  one  of  the  daughters  and  coheirs 

«on  o^I^rd  R.,  of  Sir  George  Vernon  of  Haddon,  Knight,  and  that  the  said  Sir 

married  D.  one  J^^^  Manners  died  4th  June,   1611,   the   Reverend  Richard 

of  the  daugh-  Chapman  was  called  in,  and  having  been  sworn,  was  examined  as 

heirs  of  SirG.  ^ol^o^s  : — Have  you  got  any  copy  of  an  inscription  in  the  Church 

v.,  and  that  at  Bakewell  ?    The  witness  produced  a  paper  and  said,  I  have. 

died*4th  June  — Have  you  examined  it  with  the  original  inscription  yourself? 

1611. 
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Yes. — ^la  it  an  exact  oopj?    It  is.    The  same  was  read  as  fol-       1804—5. 

lows.  &C.  Tk-^     '  „ 

To  prore  that  John  Manners  the  eighth  Earl  of  Rutland  was  age  Cass. 

the  eldest  son  of  Sir  George  Manners,  Knight,  son  of  John  Inscription  in  a 

Manners,  Esq.,  who  was  second  son  to  Thomas  the  first  Earl  of  p^c^h^^^JS 

Rutland,  the  Reyerend  Evelyn  Lerett  Sutton  was  called  in,  and  R.  wa3  the 

haying  been  sworn,  was  examined  as  follows : — ^What  situation  do  ».^^^  ^^  ^ 

you  hold  in  the  pariah  of  Bottesford,  in  the  county  of  Leicester?  of  J.  M./who 

I  am  curate. — Have  yon  got  an  inscription  in  the  parish  church  T^^^^^  *®" 

of  Bottesford  7    The  witness  produced  a  writing  and  said.  Yes. —  Lord  R« 
Did  you  examine  it  with  the  original  ?     Yes,  it  is  an  exact  copy. 
The  same  was  read  as  follows,  &c. 


To  prove  the  death  of  Robert  de  Roos,  and  that  William  de  Inquisitions 

Roos  was  his  son  and  heir,  the  witness  produced  an  original  P<>8'™ortcn», 

inquisitio  post  mortem  in  the  13th  year  of  King  Edward  the  the  deaths  of 

First.  The  same  was  read  as  follows,  &c. — ^To  prove  the  death  of  P«^ict,  and 
^_—  *  who  were  the 

William  de  Roos,  and  that  Thomas,  his  brother,  was  found  to  be  hein  of  such 

his  next  heir,  the  witness  produced  an  original  inquisitio  post  Pities, 
mortem,  26  Ed.  III.  (a).    The  same  was  read  as  follows,  &c. 

To  prove  the  marriage  of  Elizabeth,  daughter  of  the  Earl  of  Escheat  record 
Rutland,  with  the  Earl  of  Sunderiand,  and  that  he  died  without  on'?h\''d^th  of 
issue  by  her,  the  witness  produced  an  original  escheat  (b)  record  Lord  S.,  read 
of  an  inquisition  taken  on  the  death  of  Emanuel  Scroop  Earl  of  mi^SiLVo/the 
Sunderland,  dated  15th  December,  anno  7  Car.  I.     The  same  daughter  of 
was  read  as  Mows.  &c.  ^:'Ji'[^^ 

S.,  and  that  he 

died  without 
issue  by  her. 
To  prove  what  passed  on  the  installation  of  the  second  Duke  r^  ^j^j^  f^^ 

of  Ruthind  as  Knight  of  the  Most  Noble  Order  of  the  Garter,  the  Heralds' 

Mr.  James  Catherow  was  called  in,  and  having  been  sworn  was  ^^^^^-i  5?col 

examined  as  follows  : — What  are  you  ?     One  of  the  pursuivants  lection  of  Anna 

of  the  College  of  Arms.— What  is  that  book  in  your  hands  ?    It  ^^^p^/^® 

not  received  in 

(a)  See  an  account  of  the  in-  are  perhaps  the  most  valuable  of  evidence,  to 

quisitions    post    mortem,  C.  P.  any  of  our  national  records,"  ibid.  ?^|d<mthe 

Cooper  on  the  Public  Records,  page  338.                                         installation  of  a 

vol.  ^.  chap.  XV.    **  For  general  (b)  The  inquisitions  post  mor-  Knight  of  the 

information  concerning  real  pro-  tern   are    sometimes   incorrectly  ^'^■*^' 

perty,  its  descent,  and  the  pedi-  called  escheats, 
grees  of  families,  these  documents 

VOL.  II,  N  N 
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1804—5.  is  said  to  be  A  CoUection  of  Arms  taken  from  the  Garter  Flatet. 
DkRoo'sPmr-  ^^'  Solicitor-General  admitted  that  the  book  could  not  be  reoeived 
AGE  Cask.         in  evidence. 


sor,  read. 


Inscriptions  on  M,.  George  Frederick  Beltx  was  called  in,  and  having  been 
in  St.  George's  swom  was  asked.  What  have  you  in  your  hand  ?  The  witness 
Chapel,  Wind-  produced  a  writings  and  said,  A  oopj  of  an  inacription  on  a  Garter 
Plate  remaining  in  the  fourteenth  stall  on  the  Sovereign's  aide  in 
the  Bojal  Chapel  of  St.  Geo^e,  at  Windsor.  I  examined  it 
myself  with  the  original  and  it  is  a  true  copy.  The  same  was 
read  as  follows,  &c. — The  witness  next  produced  another  writing, 
which  he  said  was  a  copy  of  an  inscription  on  a  Garter  Plate  in 
the  tenth  stall  on  the  Prince's  side  in  the  Royal  Chapel  of  St. 
George,  at  Windsor.  That  he  had  examined  it  with  the  original 
and  that  it  was  a  true  copy.  The  same  was  read  as  follows,  &c. — 
The  witness  said.  The  last  figure  of  the  date  is  so  covered  by  the 
nail  which  affixes  the  plate  to  the  stall  as  not  to  be  ascertained ; 
but  it  appears  by  an  impression  of  the  plate  which  I  have  inspected, 
as  well  as  by  the  register  in  the  custody  of  Grarter  King  of  Arms, 
that  John  Duke  of  Rutland  was  installed  on  the  1 3th  of  November, 
1722. 


Commission  for      To  prove  that  William  Cecil  died  without  issue,  the  counsel 

visitation  of  the  stated  they  would  produce  the  original  commission  for  a  visitation 

county  of  L.,      of  the  county  of  Lincoln,  in  the  9th  year  of  King  Charles  the 

Son  boolTmadc  ^'^^^»  ^^^  ^^  visitation  book  of  the  said  county  made  in  conse- 

in  consequence,  quence  of  the  said  commission,  containing  the  pedigree  of  the  said 

Ci"j^-^*    William  Cecil,  signed  by  the  Earl  of  Exeter;  whereupon  the 

gree,  read  to       witness  produced  the  original  Patent  Roll,  9  Car.  I.     Resd  from 

diedUuoyt*^*  ^^  "°^®  *^®  foUowing  extract :— "  Charies,  by  the  grace  of 

issue.  God,  &c.    To  our  trusty  and  well-beloved  servant  Sir  Richard  St. 

Creorge,  Knight,  Clarencieux  Kinge  of  Armes  of  the  east,  west, 

and  south  parts  of  our  realme  of  England,  from  the  river  of  Trent 

southward ;  Sir  John  Borough,  Knight,  Norroy  King  of  Armes 

of  the  northeme  partes  of  our  realme  of  England,  from  the  river 

of  Trent  northward,  and  to  all  other  loving  subjects,  greeting,  &c. 

— ^Then  Francis  Townsend,  Esq.,  was  called  in«  and  producing  a 

book  was  examined  as  follows : — ^Where  do  you  bring  that  book 

from?   The  Heralds' Office.— What  is  it?  The  original  visitation 

oook  of  the  county  of  Lincoln,  made  in  the  year  1634.    Its  title 


ANCIENT  AND  MODERN.  64,7 

ifl  this:  ''The  Visntation  of  lincolnsheire^  mide  a^  1634,  by       1804—5. 
Heniy  Chittiiige»  Chester,  and  Thomas  Thompscm,  Rougedragoiij  nxRo  '  p« 
BCarshalls  and  Deputies  to  Sir  John  Borough,  Garter,  who  visited  aob  Cass. 
as  Norroj,  and  Sir  Eichard  St.  Greorge,  Clarencieuz  Kings  of 
Armes."    The  book  is  divided  into  three  several  parts,  with  a 
table  prefixed  before  every  part. — ^Tum  to  that  part  of  it  which 
respects  the  family  of  Cecil.  *  In  folio  2  there  is  the  pedigree  of 
the  Cecil  family  subscribed  by  the  Earl  of  Exeter.    Head  from 
the  same  the  following  extract,  &c. 

The  counsel  stated  that  their  next  head  of  proof  was  the  bap-  The  original 
tism  of  Lady  Bryget  Manners,   but  the  original  registry  not  ^^}^  of  the 
having  been  produced,  they  would  with  the  leave  of  the  com-  Lady  B.M.  not 
nnttee  proceed  to  show  that  she  was  married  to  Robert  Tyr-  l^a^ngbeen 
whitt,  and  that  she  had  issue  by  him  William  Tyrwhitt,  who  SS^e^^^ritalton 
had  issue  Robert  his  eldest  son,  and  Francis  his  second  son:  book  read  to 
whereupon  Frauds  Townsend,  Esq.,  was  again  called  in,  and  J^^lnwried  to 
again  produced  the  original  visitation  for  the  county  of  Lincoln,  R*  T.,  and  that 
of  the    year   1634.     Read  from  the  same  the  following  ex-  by'^M^^w!  T., 
tract,  &c.  who  had  issue 

____^___  R.  his  eldest 

son,  and  F.  hia 
second  son. 

The  counsel  informed  the  House  they  would  produce  a  Com-  Commission  for 
mission  under  the  Great  Seal,  dated  6th  December,  in  the  23rd  ^J^?^l* 
year  of  King  Charles  II.,  for  compiling  a  book  in  the  Heralds'  Heralds'  Office, 
Office,  called  the  Benefactors'  Book,  by  which  book  they  pro-  caUedtheBene- 
posed  to  prove  a  pedigree  of  Charles  Earl  of  Carlisle,  to  show  and  the  said  ' 
that  the  Earl's  brother,  Thomas  Howard,  married  Lady  Mary,   Benefactors' 
daughter  of  George  the  first  Villiers  Duke  of  Buckingham,  and  ^^y^  l^edU 
Duchess  Dowager  of  Richmond :  whereupon  Mr.  John  Davis  was  gree.— Mr.  At. 
called  in,  and  produced  the  original  Patent  Roll,  23  Charles  II.  ^eSS'th? 
Part  6,  No.  11.     Read  from  the  same  the  following  extract: —  book,  and 
Charles  the  Second,  by  the  grace  of  God,  King  of  England,  Scot-  otsl^cdYhwe 
land,  France,  and  Ireland,  Defender  of  the  Faith,  &c.     To  all  was  a  mark  of 
archbishops,  dukes,  marqueses,  earls,  viscounts,  bishops,  barons,  f'lthentication 
,  *     1    .  u*  •  J         *i  1'  T     J     '   to  most  of  the 

baronets,  knights,  esquires,  and  gentlemen  within  our  kingdom  pedigrees 

of  England  and  dominion  of  Wales,  greeting :  Whereas  our  ser-  entered  in  it, 
vants,  the  King*s  heralds  and  pursuivants  of  arms,  have  by  their  whoM^mdinve 
humble  petition,  represented  unto  us  that  their  late  college,  com-  it  purported  to 
monly  called  the  Heralds'  Office,  &c. :  And  our  wiU  and  pleasure  SlT??^^t? 
is,  that  our  said  officers  of  arms,  whom  we  hereby  authorize  and 
command  in  that  behalf,  do  from  time  to  time  in  testimony  of 
their  gratitude  to  such  of  our  nobility  and  gentry  as  shall  be 

N  N  2 
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1804—5.  benefactors  herein  [by  contributing  for  tlie  rebuilding  of  the 
DeRoosPber.  Heralds'  College,  burnt  down  by  the  Fire  of  London],  take  and 
AGE  Case.  register  in  the  office  of  arms,  in  books  of  yellum,  to  be  proTided 
in  that  behalf,  certificates  and  memorials  of  the  arms  they  bear, 
together  with  their  descents,  matches,  and  issue,  and  of  their 
liberality ;  to  the  end  the  memory  thereof  may  remain  to  afler 
ages :  and  also  issue  out  and  detiver  from  time  to  time,  under 
their  common  seal,  testimonials  thereof  to  such  of  their  bene- 
factors herein,  who  shall  require  the  same,  &c. — Then  the 
witness  produced  a  book,  entitled  Benefactors'  Book;  and 
Mr.  Attorney-General  inspecting  it,  stated  that  he  observed 
there  was  a  mark  of  authentication  to  most  of  the  pedigrees 
entered  in  it — the  person  whose  pedigree  it  purported  to  be 
appearing  to  haye  signed  it.  Then  the  witness  was  asked, 
What  is  this?  It  is  the  pedigree  of  the  Earl  of  Carlisle,  in 
1672,  who  appears  to  have  been  one  of  the  benefactors  to  the 
building  of  the  college,  and  he  signs  the  pedigree.  The  same 
was  read  as  follows,  &c. 


A  book  from  The  counsel  stated  that  they  would  produce  a  letter  from  the 

the  Heralda*  jj^^yj  ^^  Arundel  to  the  Lord  Carbery,  recommending  to  his  lord- 
Founders'  Kin,  ship  to  pay  the  accustomed  fee  of  35/.  for  the  funeral  certificate 
not  admitted  in  ^f  Yiis  ancestor :  whereupon  the  witness  produced  a  book,  and 
was  asked.  What  is  that  book?  This  book  contains  matters 
that  were  transacted  in  the  Heralds'  CoUege,  generally  imder 
the  authority  of  the  whole  corporation,  in  many  instances  under 
the  authority  of  several  of  the  officers  joined  together :  we  call  it 
''Founders'  Kin,"  principally  because  it  contains  such  pedigrees 
as  have  from  time  to  time  passed  under  the  common  seal  of  the 
corporation,  to  certify  the  kindred  of  different  persons  to  various 
founders  of  colleges  in  the  two  universities,  and  to  the  college  of 
Winchester. — Turn  to  a  letter  signed  Arundel.  The  evidence 
was  objected  to  by  Mr.  Attorney-General,  and  the  counsel  were 
informed  it  was  not  admissible  in  evidence. 


Book  from  the        The  counsel  stated  that  they  would  produce  an  original  deed 

ttStJ^FuS  under  the  hand  and  seal  of  the  Earl  Marshal,  in  the  year  1568, 

Certificates  of     establishing  certain  orders  for  the  regulation  of  the  office  of  arms, 

the  Nobility. 

Registry  of  the  funeral  certificate  of  Lord  P.,read  to  show  that 

Lady  M.,  the  only  daughter  of  the  Duke  of  B.,  was  married 

to  the  third  son  of  Lord  P.,  and  that  he  died  without  issue. 
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under  the  authority  of  which  a  certificate  of  the  funeral  of  Philip       1804—5. 
Earl  of  Pembroke  was  registered,  in  the  year  1649,  and  the  dbRoo's  Pbsr- 
registry  of  which  they  proposed  to  produce  to  show  that  Lady  age  Cask. 
Mary,  the  only  daughter  of  George  the  first  Villiers  Duke  of 
Buckingham,  was  married  to  Charles,  the  third  son  of  Philip 
Earl  of  Pembroke,  and  that  he  died  without  issue :  whereupon 
Francis  Townsend,  Esq.,  was  called  in,   and  producing  a  paper 
was  asked.  What  is  that  paper  you  have  in  your  hand?     I  bring 
it  from  the  Heralds'  Office. — Is  it  a  record  of  that  office?     It  is 
an  original  deed  under  the  hand  and  seal  of  the  Duke  of  Norfolk, 
who  was  Earl  Marshal  in  the  year  1568.     The  same  was  read  as 
follows: — Orders  to  be  observed  and  kept  by  the  officers  of  Original  deed, 
armes,  made  by  the  high  and  mighty  Prince  Thomas  Duke  of  ^dwalof^c 
Norfolke,  Earle  Marischall  of  England,  anno  1568,  the  xviijth  day  Earl  Marshal, 
of  July,  in  the  tenth  year  of  the  reigne  of  Queene  Elizabeth,  &c.  ^  be'cbse^'S 
[The  burials  appropriate  and  incident  to  Garter,     The  burials  and  kept  by  the 
appropriate  and  incident  to  Clarencieux  and  Norroy.    A  deputy  o^^^*  ^f  *"°*' 
allowed  at  funerals  in  cause  of  sickness.]    Item,  it  is  also  ordered 
and  decreed  by  the  said  Earl  Marshal,  that  every  king  of  arms, 
herald,  or  pursuivant,  that  shall  serve  at  any  funeral  as  is  afore- 
said, shall  bring  into  the  library  or  office  of  arms  a  true  and 
certain  certificate,  under  the  hands  of  the  executors  and  mourners 
that  shall  be  present  at  the  said  funeral,  containing  the  day  of 
the  death,  the  place  of  burial  of  the  person  so  deceased,  and 
also  to  whom  he  or  she  married,  what  issue  they  had,  what  years 
they  were  of  at  the  time  of  the  said  burial,  and  to  whom  they 
were  married,  to  the  intent  that  the  said  certificate  may  be  regis- 
tered, and  so  remain  as  a  perpetual  record  in  the  said  office  for 
ever,  &c.     Then  the  witness  produced  a  book  and  was  asked. 
Where   do  you  bring  that  book   from?     From  the   Heralds' 
Office.— What  is  the  title  ?     Funeral  Certificates  of  the  Nobility. 
— Have  you  any  of  the  original  certificates  ? — Not  of  so  early  a 
period.     The  evidence  was  objected  to,  and  Mr.  Adam  was  heard 
in  support  of  its  being  received.     Then  the  witness  was  asked.  Is 
there  any  authority  or  trace  in  the  office  of  any  order  to  any 
officer  in  the  office  to  make  a  record  of  this  registry?     I  am  not  The  registry 
aware  of  any  such  specific  order.     I  have  always  considered  that  ™*^c  ^^  JJ^® 
they  were  done  in  the  duty  of  the  office.     I  have  always  under-  ofg^e. 
stood  that  the  originals  were  brought  into  the  office  and  that  they 
were  registered  in  books.    The  originals  of  some  are  preserved,  The  earliest 
but  the  earliest  original  funeral  certificate  for  any  person  of  the  ^^Switcfo?*^ 
rank  of  peerage  that  I  have  met  with,  is  that  of  the  Countess  any  person  of 

the  rank  of 
peerage  is  1674. 
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^ -— -^ 

DsRooa  PuK. 

AGE  CaSB. 

From  1674  the- 
original  funeral 
certificates  are 
for  the  most 
part  still  re- 
maining in  the 
[Heralds']  Col- 
lege, but  they 
are  all  of  them 
upon  record, 
calling  this  sort 
of  registration 
a  record. 

Search  made 
for  the  original 
certificate.  The 
same  not 
found. 


The  name  of 
the  officer  of 
arms  who  at- 
tended the 
funeral  is  in- 
serted, but 
generally  there 
is  no  signature 
of  any  officer. 


Dowager  of  Devonshire,  in  the  year  1674.  From  that  time  the 
original  funeral  certificates  of  the  nobility  are  for  the  most  part 
still  remaining  in  the  coll^,  bnt  they  are  all  of  them  npaa 
record,  calling  this  sort  of  registration  a  record.  But  I  haife 
never  met  with  any  of  the  originals  of  the  certificates  that  are 
entered  in  this  volume. — Is  that  the  first  volume  you  have  7  It 
is  the  first  volume  of  the  Funeral  Certificates  of  the  Nobility. 
— Have  you  searched  for  the  original  certificates  of  which  this 
volume  contains  the  registration?  I  have  searched  for  the  ori- 
ginals whenever  I  have  had  occasion  to  refer  to  this  book,  and 
upon  every  occasion  I  have  had  of  producing  this  book  at  this 
bar. — Have  you  searched  on  the  present  occasion  7  I  have. — 
Have  you  found  any  original  certificates?  I  have  not. — ^This 
book  comes  firom  the  Heralds'  Office,  from  the  same  place  whero 
the  other  registries  are  preserved?  It  does.  This  book,  it 
appears,  was  ordered  to  hp  brought  by  the  coll^  to  the  bar  of 
this  House  upon  the  case  of  the  Earl  of  Banbury,  it  containing 
the  certificate  taken  after  the  death  of  the  first  Earl  of  Banbury. 
— Are  the  other  books  for  later  periods  than  this  made  out  in 
the  same  manner?  They  are. — Have  you  any  of  them  heref 
No ;  when  I  say  they  are  made  out  in  the  same  manner  I  am 
not  aware  of  any  other  volume  but  one  subsequent  to  this.  It 
seems  to  have  happened  sometimes  that  the  representatives 
or  others  of  the  family  of  the  deceased  have  come  to  the 
office  after  the  registration  has  been  made,  and  have  put  their 
names  to  the  registration.  But  upon  the  face  of  the  book  it 
will  appear  that  they  could  not  have  been  the  originals. — la 
there  any  entry  of  any  officer^s  name  as  authenticating  each  re- 
cord ?  In  the  certificate  itself  at  the  concluding  part  in  mos^ 
I  believe  in  all,  instances,  the  name  of  the  officer  of  arms  who 
attended  the  funeral  is  inserted. — ^But  there  is  no  signature  of 
any  officer?  Grenerally  no. — Do  you  recollect  this  book  bemg 
produced  upon  any  other  occasion  than  in  the  case  of  Lord 
Banbury  ?  I  have  produced  it  myself  upon  more  occasions  than 
one,  and  I  have  also  produced  the  subsequent  volume  at  the  bar 
of  this  House. — Can  you  recollect  the  instances  in  which  yon 
produced  either  that  or  the  other  volume?  I  think  I  had 
occasion  to  produce  them  both  in  the  case  of  the  Barony  of 
Clinton.  But  they  have  both  of  them  been  produced  either  in 
that  case  or  in  the  case  of  Mr.  Stapylton  claiming  the  Barony  of 
Beaumont;  and  in  the  case  of  the  Barony  of  Howard  de  Walden* 
in  1784,  that  book  was  produced  and  read  at  this  bar;  the 
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Minntes  of  the  Committee  f<Nr  PriTileges  will  show  it.    Then  Mr.       1604—6. 


Attorney-Genenl  was  heard  on  behalf  of  the  Crown,  and  Mr.  D«Koo«P«aii- 
Adam  in  reply.    The  counsel  were  directed  to  withdraw.    The  aob  Casb. 
oonnsel  were  again  called  in,  and  informed  that  the  Committee 
would  postpone  the  omsideration  of  the  matter  in  question  until 
the  other  rolume,  and  the  original  certificates  stated  to  be  in  the 
Heralds'  Office,  were  produced.    Then  Mr.  Erskine  of  counsel  for 
the  petitioner  was  heard,  to  argue  in  support  of  the  book  intituled, 
''Fnneral  Certificates  of  the  Nobihty,"  before  offered,  being  now 
reoeired  in  evidence.    The  Counsel  were  directed  to  withdraw. 
Then  Francis  Townsend,  Esq.,  was  called  in,  and  produced  a  paper 
which  he  said  he  brought  irom  the  Heralds'  Office,  and  that  it  con- 
tained the  Orders  of  the  Lords  Commissioners,  and  is  for  executing 
the  office  of  Earl  Marshal  relative  to  the  duties  and  functions  of  the 
officers  of  arms.    The  same  was  read  as  foUows : — ^Whereas  the 
Song^s  most  excellent  Majesty  [Charles  the  Second],  by  his  letters  Not.  1668. 
patent  under  the  Great  Seal  of  England,  bearing  date  the  26th  ^S^Com-* 
day  of  May,  in  the  fourteenth  year  of  his  reign,  hath  authorized  mlsdoners  for 
us,'  John  Lord  Roberts  of  Truro,  Keeper  of  his  Majest/s  Privy  ^^f^^^l^f 
Seal ;  George  Duke  of  Albemarle,  General  of  all  his  Majesty's  Manhal,  re- 
forces  ;  Henry  Marquess  of  Dorchester  j  Edward  Earl  of  Man-  J»*iye  ^^^ 
Chester,  Lord  Chamberlain  of  his  Majesty's  household;    and  functionBofthe 
Charles  Earl  of  Carlisle;    (together  with  Thomas  late  Earl  of  officers  of  arm*. 
Southampton ;   Montague  late  Earl  of  Lindsay ;   and  Algernon 
late  Earl  of  Northumberland,  deceased),  or  any  three  or  more  of 
us  to  do,  practise,  and  exercise  all  authorities  belonging  to  the 
office  of  Earl  Marshal,  to  all  purposes  and  intents  whatsoever: 
and  to  consider  of,  revive,  and  put  in  execution  all  such  good 
ordinances  as  have  been  made  and  constituted  by  any  former 
earls  marshal  or  constables  of  England,  for  direction  of  the  kings 
of  arms  in  their  several  offices,  &c.     [Of  what  funerals  Garter 
shall  have  the  ordering.  Of  what  funerals  Clarencieux  and  Norroy 
shall  have  the  ordering.    That  none  of  the  officers  of  arms  shall 
intermeddle  in  the  ftineral  turns  of  the  others.    That  no  person 
shall  intermeddle  in  the  ordering  of  the  funerab  of  any  of  the 
nobility,  other  than  the  officers  of  arms.    That  there  shaU  not  be 
any  escocheons  of  arms  used  at  any  funeral  without  the  sllowance 
of  the  kings  and  officers  of  arms,  they  takmg  and  receiving  their 
ancient  and  accustomed  fees  for  the  same.]    Given  under  our 
hands  and  seals,  the  22nd  day  of  November,  in  the  20th  year  of 
his  Majesty's  reign  of  England,  Scotland,  France,  and  Ireland,  at 
Whitehall,  anno  Domini,  1668.    The  witness  next  produced  a 
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DbRoosPeer. 
AGE  Case. 

Book  contain- 
ing  an  account 
of  the  partition 
of  all  the  fees, 
which  had  heen 
parted  between 
the  different 
officers,  mem. 
bers  of  tlie 
Heralds'  Col- 
lege,  for  fune- 
ral certificates. 


Such  originals 
of  funeral  cer- 
tificates as 
were  in  the 
Heralds'  Office 
produced,  and 
shown  to  be 
correctly  regis- 
tered in  the 
book  offered 
in  evidence,  by 
comparing 
them  with  the 


book  which  he  said  contained  an  account  of  the  partition  of  all 
the  fees  which  had  been  parted  between  the  different  officers^ 
members  of  the  Heralds'  CoUege,  upon  the  occasion  of  creations, 
and>  amongst  the  rest,  of  the  fees  for  funeral  certificates.  Read 
the  following  entry  in  the  same : — Particon  made  the  last  day  of 
May,  1619,  of  251,  received  of  the  Lord  Morley,  for  the  interre- 
ment  of  his  father  according  to  the  Lords'  Order,  there  being  noe 
officer  attendant  at  the  said  fun'rall,  as  followeth,  &c.  Then  the 
witness  was  asked.  Whether  similar  entries  in  the  said  book  with 
respect  to  funeral  certificates  are  numerous?  Yes,  very  numer* 
ous. — Did  you  find  in  that  book  the  entries  of  the  partitions 
of  fees  witii  respect  to  the  funeral  certificates  entered  in  the 
Register  Book?  I  found  the  partition  for  the  funeral  certificate 
of  the  Countess  of  W.,  which  is  one  of  the  certificates  proposed 
to  be  produced  to  the  Committee.  Read  also  the  following 
entry  in  the  same  book : — Partition  made  on  the  last  day  of 
April,  1634,  of  35/.  for  the  certificate  fee  for  the  Countess 
of  W.,  whereof  Sir  John  Borrogh,  Garter,  had  15/.,  &c. — 
The  counsel  stated  that  they  would  next  produce  such  originals 
of  funeral  certificates  as  were  in  the  Heralds'  Office,  and  show 
that  they  were  correctly  registered  in  the  book  offered  in  evidence 
by  comparing  them  with  the  same.  Whereupon  the  witness  pro- 
duced a  paper  intituled,  "  Number  of  original  Funeral  Certificates 
of  the  Nobility,  from  1659  to  1697/'  which  are  entered  in  I.  31. 
(Question  by  Mr.  Attorney-General.)  Have  yon  examined  these 
certificates,  and  compared  them  with  the  entries  in  the  Register 
Book  ?  I  have  looked  at  a  great  number.  The  first  eight  or  ten 
I  compared  with  the  book  I  now  produce,  and  found  them  to 
agree  with  the  Register  Book  of  Funeral  Certificates.  The 
counsel  were  informed  that,  upon  the  facts  proved,  the  book 
intituled,  ''Funeral  Certificates  of  the  Nobility"  might  be  read  for 
the  purpose  for  which  it  was  offered  in  evidence,  if  Mr.  Attorney- 
General  did  not  object.  Mr.  Attorney-General  informed  the 
Committee  that  upon  the  grounds  stated,  and  the  facts  which  had 
been  proved,  he  had  no  objection  to  the  said  book  being  received 
in  evidence.  Whereupon  the  following  entries  in  the  book 
intituled,  "  Funeral  Certificates  of  the  Nobility,"  were  read,  &c. 
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Memoranda.  Memoranda. 

The  day  on  which  the  Queen^s  birthday  was  kept  (27th  Sittings  of  the 
May)  being  the  second  day  of  Trinity  Term,  the  Court  of 
Chancery  was  closed  on  that  day.  The  House  of  Lords 
not  meeting  on  the  Anniversary  of  the  Restoration,  or  on 
Ascension  Day,  and  the  first  falling  on  a  Monday,  and  the 
last  on  a  Thursday,  days  on  which  the  Lord  Chancellor 
commonly  sits  to  hear  appeals  in  the  House  of  Lords — his 
Lordship  sat  in  the  Court  of  Chancery  on  both  those  days. 
Whit  Monday  and  Whit  Tuesday  fell  in  the  last  week  of 
Trinity  Term.  The  Lord  Chancellor  sat  in  the  Court  of 
Chancery  on  both  those  days.  The  Master  of  the  Rolls 
sat  as  a  Member  of  the  Judicial  Committee  of  the  Privy 
Council  five  days  in  the  month  of  June,  and  seven  days  in 
the  month  of  July.  The  Court  did  not  sit  in  the  interval 
between  the  end  of  Easter  Term  and  the  beginning  of 
Trinity  Term,  but  the  Lord  Chancellor  intimated  that  that 
circumstance  must  not  be  drawn  into  a  precedent  for  the 
Court  in  future  not  sitting  at  all  during  this  period,  should 
the  state  of  business  be  such  as  to  render  it  necessary  or 
expedient.  The  Court  rose  for  the  Long  Vacation  on  the 
9th  day  of  August. 

The  Vice-Chancellor  Knight   Bruce  is  the   Vacation  VacationJudge. 
Judge. 

Lord  Chancellor. — Saturday,  the  8th  day  of  July,  in  the  Closing  of  the 
12th  year  of  the  reign  of  her  Majesty  Queen  Victoria,  GencraTsOffice. 
1848. — In  the  matter  of  the  suitors  of  the  High  Court  of 
Chancery.  —Whereas  it  is  proper  that  the  accounts  kept  by 
the  Accountant-General  of  this  Court  should  be  examined 
and  compared  in  order  to  settle  the  same :  and  whereas  it 
will  require  considerable  time  to  perfect  such  examination^ 
and  it  is  necessary  that  a  time  should  be  appointed  for 
closing  the  books  of  accounts  of  the  said  Accountant- 
General  for  the   purposes  aforesaid — ^his  Lordship  doth 
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Transfers  of 
causes. 


order  that  the  books  of  the  said  Accoimtant-General  be 
closed  from  and  after  Saturday  the  19th  day  of  August 
next  to  Monday  the  30th  day  of  October  next,  in  order  to 
adjust  the  accounts  of  the  suitors  with  the  books  kept  at  the 
Bank;  and  that  during  that  time  no  draft  for  any  money  or 
certificate  for  any  effects,  under  the  care  and  direction  of 
this  Court,  be  signed  or  delivered  out  by  the  said  Account- 
ant-General, or  any  stocks  or  annuities  accepted  or  trans- 
ferred by  him  relating  to  the  suitors  of  this  Court :  and  that 
no  purchase,  sale,  or  transfer  be  made  by  the  said  Account- 
ant-General,  unless  the  order,  request,  or  Registrar's  cer- 
tificate, be  left  at  his  office  on  or  before  Saturday  the  12th 
day  of  August  next ;  and  that  no  order  for  the  payment  of 
any  money  out  of  Court,  which  may  be  then  in  Court,  be 
received  at  the  Accountant-General^s  office  after  Monday 
the  14th  day  of  August  next:  And  to  the  end  that  the 
suitors  may  have  notice  hereof,  and  apply  to  the  Court,  as 
there  shall  be  occasion,  to  have  money  paid  to  them  out  of 
the  Bank,  or  stocks  or  annuities  transferred  to  them,  before 
the  said  19th  day  of  August  next — It  is  ordered,  that  this 
order  be  affixed  up  in  the  several  offices  belonging  to  this 
Court,— E.  D.  Colville,  Reg. 

In  the  months  of  April,  May,  and  June,  there  were 
transfers  of  causes  from  the  paper  of  the  Vice-chancellor  of 
England  to  the  paper  of  the  Vice-Chancellor  Knight  Bruce, 
and  to  the  paper  of  Yice-Chancellor  Wigram.  Previously 
to  the  transfer  of  the  month  of  May  the  ensuing  notice  was 
exhibited  in  the  Registrar's  office. — The  following  causes, 
except  such  as  the  parties  may  desire  to  retain  in  their 
present  list,  on  the  ground  that  briefs  have  been  delivered 
to,  and  consultations  held  with,  counsel  not  practising  in  the 
Courts  of  the  Vice-Chancellor  Knight  Bruce  and  the  Vice- 
Chancellor  Wigram,  will  be  transferred  from  the  list  of  the 
Vice-Chancellor  of  England  to  the  list  of  the  Vice-Chan'* 
cellor  Knight  Bruce  and  Vice-Chancellor  Wigram  an  the 
24th  May  instant. 
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On  the  first  day  of  Trinity  Term  an  application  was        1848> 
made  to  the  Lord  Chancellor  to  hear  an  original  cause ;  ifoig<nusn>A. 
first,  on  the  ground  of  its  bemg  of  that  nature  that,  what-  AppUcitioB  to 
ever  might  be  the  decision  of  the  Court  below,  the  case  cdlorto] 


must  ultimately  come  before  his  Lordship ;  and  nert,  on  ^  ^^''^^^ 
the  ground  of  the  appellate  business  on  the  list  being  so 
much  reduced,  that  it  was  not  likely  that  it  would  occupy 
the  whole  of  his  time.  But  the  Lord  Chancellor  declined 
to  grant  the  implication,  observing,  with  regard  to  the 
ground  first  mentioned,  that  it  would  bring  before  him 
originally  a  large  proportion  of  the  cases  in  which  there 
were  adverse  questions;  and  with  regard  to  the  ground 
secondly  mentioned,  that  recent  experience  had  shown  that 
although  the  appellate  business  on  the  list  were  quite  ex* 
hausted,  yet  that  a  few  days  ordinarily  produced  sufficient 
new  business  of  that  description  to  employ  the  whole  of  his 
time,  when  not  engaged  in  the  House  of  Lords. 

On  the  29th  of  July  the  Lord  Chancellor  observed,  that  State  of  bnii. 
the  whole  of  the  appeals,  which  had  been  set  down  in  the  ''^' 
General  List  of  Appeals  prior  to  the  end  of  Trinity  Term, 
had  been  heard,  and  he  should  therefore  devote  the  remain- 
ing days  of  the  sittings,  exclusive  of  such  days  as  he  might 
be  engaged  in  the  House  of  Lords,  to  the  hearing  of  the 
i^peal  motions  and  the  appeal  petitions,  the  lists  of  which 
showed  them  to  be  more  numerous  than  usual. — With  the 
exception  of  a  few  which  were  adjourned  to  Michaelmas 
Term,  the  parties  desiring  that  the  same  should  not  come 
on  (the  matters  not  being  ready,  or  not  being  of  a  pressing 
kind),  his  Lordship  disposed  of  the  whole  of  such  appeal 
motions  and  appeal  petitions.  When  the  Court  rose  for 
the  long  vacation — In  the  Court  of  the  Master  of  the  Rolls, 
the  whole  of  the  business  ready  for  hearing  had  not  been 
exhausted.  In  the  Court  of  the  Vice-Chancellor  of  Eng- 
land there  was  an  arrear  of  every  species  of  business.  In 
the  Court  of  the  Vice-chancellor  Knight  Bruce  there  was 
no  arrear :  but  it  was  remarked  that  there  was  an  unpre- 
cedented daily  influx  of  business  so  long  as  his  Honour 
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1848.        continued  to  sit.     In  the  Court  of  the  Vice-Chancellor 
Mbmoranda.    Wigram  there  was  no  arrear. 

Memorial  pre.        In  June  a  memorial  was  presented  to  the  Lord  Chan- 
Wd  Chancd-    cellor  by  the  Metropolitan  and  Provincial  Law  Association, 
t°'  %t^^  ^d"   '*^**'*°8  *^^  ^^^  members  of  the  society,  and  they  believed 
Provincial  Law  the  whole  profession  of  the  Law,  felt  that  the  present 
system  of  proceedings  in  the  Court  of  Chancery,  and  the 
mode  of  conducting  business  in  its  offices,  is  injurious  to 
the  suitoi*s  and  the  community — earnestly  impressing  upon 
his  Lordship  the  necessity  of  making  extensive  improve- 
ments therein,  and  begging  respectfully  to  suggest  some 
alterations  and  amendments,  which  they  were  convinced 
could  be  readily  accomplished,  and  would  prove   highly 
beneficial. 
jSencrai  Meet-        General  Meetings  of  the  Bar.     The  author  never  recol- 
iiig»  o    le   ar.  j^^^  ^^  j^^^^  heard,  or  read,  of  any  General  Meeting  of  the 
Bar  of  England  until  that  with  which  his  own  name  is 
connected.    That  General  Meeting  was  convened  by  the 
Attorney-General,  and  took  place  in  the  Middle  Temple 
Hall,    the  23rd   of  July,    1847.      The   recent    General 
Meeting  of  the  Bar  was  in  like  manner  convened  by  the 
Attorney-General,  and  took  place  in  Lincoln^s  Inn  Old 
Hall,  the  30th  of  May,  1848. 
FourAcUpassed       The  ensuing  titles  of  four  Acts,  passed  in  the  last  Session 
Session  of  Par-   o^  Parliament,  must  be  registered  here :  II  &  12  Vict.  c.  10, 
liament.  ^^  ^^^  f^^  empowering  certain  Officers  of  the  High  Court 

of  Chancery  to  administer  Oaths  and  take  Declarations 
and  Affirmations ;  11  &  12  Vict.  c.  4o,  An  Act  to  amend 
the  Acts  for  facilitating  the  Winding-up  the  Affiiirs  of 
Joint-stock  Companies  unable  to  meet  their  Pecuniary 
Engagements,  and  also  to  facilitate  the  Dissolution  and 
Winding-up  of  Joint-stock  Companies  and  other  Partner- 
ships; 11  &  12  Vict.  c.  87,  An  Act  to  extend  the  Pro- 
visions of  an  Act  passed  in  the  First  Year  of  his  late 
Majesty  King  William  the  Fourth,  intituled  **  An  Act  for 
consolidating  and  amending  the  Laws  for  facilitating  the 
Payment  of  Debts  out  of  Real  Estate  ;*'  11  &  12  Vict.  c. 
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94,  An  Act  to  regulate  certain  Offices  in  the  Petty  Bag  in         1848^ 
the  High  Court  of  Chancery,  the  Practice  of  the  Common  Msmoranda. 
Law  Side  of  that  Court,  and  the  Enrolment  Office  of  the 
said  Court. 

In  the  House  of  Lords  the  Lord  Chancellor  presented  the  ^^'^^ "^  ^^ 
foUowing  Bills : — A  Bill,  intituled  "  An  Act  for  facilitating  Titles  of  some 
and  better  securing  the  due  Administration  of  Charitable  and  prepared. 
Trusts,  and  for  the  further  Relief  of  Trustees;"  A  BUI  «°d ^^ught  in. 
intituled,  "  An  Act  for  the  further  Relief  of  Trustees,"  [see 
10  &  11  Vict.  c.  96] ;  A  Bill  intituled,  "An  Act  for  the 
further  Regulation  of  the  Proceedings  and  Practice  of 
certain  Offices  in  the  High  Court  of  Chancery  in  England," 
[see  3  &  4  Will,  IV.  c.  94].     Lord  Brougham  presented  a 
Bill  intituled,  '^  An  Act  to  consolidate  and  amend  the  Bank- 
rupt Law  of  England."  In  the  House  of  Commons — *'A  Bill 
To  enable  the  Lord  High  Chancellor  of  England  to  autho- 
rize the  Collection  of  certain  Fees  payable  in  relation  to 
Proceedings  in  the  Court  of  Chancery  and  in  Lunacy  by 
means  of  Stamps" — was  prepared  and  brought  in  by  Mr. 
Bemal,  Mr.  Solicitor-General,  and  Mr.  Attorney-General. 

The  Select  Committee  of  the  House  of  Commons,  ap-  8th  May,  1848. 
,    .      .        .       .  ,  1       ▼»  1       Second  Report 

pointed  to  inquire  into  and  report  to  the  House  on  the  from  Select 

taxation  of  suitors  in  the  Courts  of  Law  and  Equity,  by  the  fheTo^of 

collection  of  fees  and  the  amount  thereof,  and  the  mode  of  Commons  on 

11*.  1.1  ...  I*  m        .1^  »  Fees  in  Courts 

collection  and  the  appropnation  of  fees  in  the  Courts  of  of  Law  and 

Law  and  Equity  and  in  all  inferior  Courts,  and  in  the  Courts  ^^^^^' 

of  Special  and  General  Sessions  in  England  and  Wales,  and 

in  the  Ecclesiastical  Courts  and  Courts  of  Admiralty,  and 

as  to  the  salaries  and  fees  received  by  the  officers  of  those 

Courts,  and  whether  any  and  what  means  could  be  adopted 

with  a  view  of  superintending  and  regulating  the  collection 

and  appropriation  thereof,  and  who  wepe  empowered  to 

report  their  opinions  thereupon,  from  time  to  time,  to  the 

House,  have  made  a  Second  Report,  8th  May,  1848,  (First 

Report,  8th  March,  1848,  see  before,  page  265,)  stating 

twenty-three  Resolutions,  to  which,  having  considered  the 
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^tf>         matters  referr^  to  them,  they  had  agreed.    Some  rf  those 
Mkmobakda.    ResolatioDS  have  created  a  good  deal  of  surprise. 
lOthJane,  Tenth   day  of  June,  1848.      The  Right  Honourable 

Order  onderthe  Chables  CHRiaroPHER  Lobd  Cotteptham,  Lord  H^  dian- 
^^.f  \^  T!?/  cellor  of  Great  Britain,  with  the  asnstanee  of  The  Right 
better  Securiiig  Honourable  Hefhit  Lord  Langdalb,  Master  of  the  Rolls, 
and  far  the  d^'^  hereby,  in  pursuance  of  an  Act  of  Parliam^it  passed 
^^^^  in  the   tenth   and  eleventh   year  of  the  reign   of   her 

present  Majesty,  intituled,  '^An  Act  for  better  Securing 
Trust  Funds,  and  for  the  Relief  of  Trustees,"  and  in 
pursuance  and  execution  of  all  other  powers  enabling  him 
in  that  behalf,  order  and  direct,  in  manner  following,  that 
is  to  say : — I.  Any  trustee  desiring  to  pay  money  or  trans- 
fer stock  or  securities  into  the  name  of  the  Accountant- 
General  of  the  Court  of  Chancery,  under  the  said  Act,  is 
to  file  an  affidavit,  entitled  in  the  matter  of  the  Act  and  of 
the  trust,  and  setting  forth,  1.  His  own  name  and  address. 
2.  The  place  where  he  is  to  be  served  with  any  petition 
or  any  notice  of  any  proceeding  or  order  of  the  Court 
relating  to  the  Trust  Fund.  3.  The  amount  of  stock; 
securities,  or  money  which  he  proposes  to  deposit,  or  to 
transfer,  or  to  pay  into  Court  to  the  credit  of  the  trust. 
4.  A  short  description  of  the  trust  and  of  the  instrument 
creating  it.  5.  The  names  of  the  parties  interested  in  or 
oititled  to  the  fund,  to  the  best  of  the  knowledge  and  belief 
of  the  trustee.  6.  The  submission  of  the  trustee  to  answer 
all  such  inquiries  relating  to  the  application  of  the  stocks^ 
securities,  or  money  transferred,  deposited,  or  p^d  in  under 
the  Act  as  the  Court  may  think  proper  to  make  or  direct. 
II.  The  Accountant-General,  on  production  of  an  office 
copy  of  Uie  affidavit,  is  to  give  the  necessary  directions 
for  transfer,  deposit,  or  payment,  and  to  place  the  stock, 
■securities,  or  money  to  the  account  of  the  particular 
trust,  and  such  transfer,  deposit,  or  payment  is  to  be 
certified  in  the  usual  manner.  III.  The  trustee,  having 
made  the  payment,  transfer,  or  deposit,  is  forthwith  to 
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give  notice  thereof  to  the  several  persons  named  in  his  ^^ 
affidavit,  as  interested  in  or  entitled  to  the  fund.  IV.  Mxmobuutda. 
Such  persons,  or  any  of  them,  or  the  trustee,  may  apply 
hy  petition,  as  occasion  may  require,  respecting  the  invest- 
ment, payment  ont,  or  distribution  of  the  fund,  or  of  the 
dividends  or  interest  thereof.  V.  The  trustee  is  to  be 
served  with  notice  of  any  application  made  to  the  Conrt 
reEpecting  the  fund,  or  the  dividends  or  interest  thereof 
by  any  party  interested  therein  or  entitled  thereto.  VI. 
The  parties  interested  in  or  entitled  to  the  fund  are  to  be 
served  with  notice  of  any  application  made  to  the  Court 
by  the  trustee,  respecting  the  fund  in  Court,  or  the  interest 
or  dividends  thereof.  YII.  No  petition  is  to  be  set  down 
to  be  heard,  until  the  petitioner  has  first  named  a  place 
where  he  may  be  served  with  any  petition  or  notice  of  any 
proceeding  or  order  of  the  Court  relating  to  the  Trust 
Fund.  VIII.  Petitions  presented,  and  affidavits  filed  under 
the  said  Act,  are  to  be  entitled  in  the  matter  of  the  said 
Act  (10  &  11  Vict.  c.  96),  and  in  the  matter  of  the  par- 
ticular trust.  That  this  Order  be  entered  with  the  Regis- 
trar of  the  High  Court  of  Chancery. — Cottenham,  C. 
Langdale,  M.  R. 

Lord  Brougham,  on  the  12th  May,  on  moving  in  the  May,  12, 1848. 
House  of  Lords  the  first  reading  of  a  Bill,  intituled,  '^  An  Act  ^a^'s  bj^^ 

to  Consolidate  and  Digest  into  one  Statute  all  the  Laws  of  on  L^sUtion 
®  and  the  Law. 

England  as  far  as  relates  to  Indictable  Ofiences  and  the 

Punishment  thereof,"  made  a  speech  on  Legislation  and 

the  Law.     A  corrected  report  of  this  speech,  inscribed  by 

the  Editors  to  the  Society  for  the  Amendment  of  the  Law, 

of  which  his  Lordship  is  President,  has  been  published  by 

Ridgway.     The  ensuing  is  the  Table  of  Contents  prefixed 

by  the  Editors  to  Ruch  corrected  report.     I.  Law  Makers ; 

II.  Law  Making ;   III.  Law  Made ;   IV.  Law  Published ; 

V.  Law  Administered. — I.  Law  Makers:   1.  Qualification 

of  Electors;   2.  Qualification  of  Members;   3.  Election 

Practices;   4.  Election  Committees. — II.   Law  Making: 

1.  Departments;  2.  Amateurs;  Results;  Four  Principles 
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1848.  of  Statute-making;  Breach  of  these;  i.  No  Reference  to 
Mbmokanda.  former  Acts;  ii.  No  Reference  from  Clause  to  Clause; 
iii.  Alterations  in  passing;  iv.  Seven  Rules  of  Statute- 
diction,  Breach  of  them ;  v.  Interpretation  Clause ;  vi.  Ela- 
borate absurdity;  Private  Acts;  Remedies  ;  (1.)  Drawing 
Board ;  (2.)  Private  Bill  Court ;  (3)  Judicial  Conunittee. 
— III.  Law  Made :  Defects  removed  since  1828 ;  Defects 
remaining ;  i.  Criminal  Law — Fines ;  ii.  Evidence — Parties 
— Libel;  iii.  Status — Marriage — Divorce — Legitimacy; 
iv.  Mercantile  Law — Insolvency ;  v.  Law  of  Real  Property; 
1.  Want  of  Declaratory  Action  (a);  2.  Limitation ;  3.  Rules 
of  Construction ;  4.  Length  of  Deeds ;  6.  Want  of  Regis- 
try ;  6.  Insurance  of  Title. — IV.  Law  Published :  Digest ; 
1.  General;  2.  Statutory. — V.  Law  Administered :  Four 
Rules  for  Judicial  Tribunals;  Breaches;  i.  Justices  and 
Colonial  Judges ;  ii.  Chancellor  and  Master ;  Defects  in 
Master*s  Office  ;  1.  References  excessive ;  2.  Warrants  ; 
3.  Payment  of  Salary ;  4.  Examinations ;  5.  No  Power  of 
Administration ;  iii.  Expense  of  Appeals  to  Parliament ; 
iv.  Small  Legacy  and  Small  Debts  Jurisdiction ;  v.  Public 
Prosecutor. — Conclusion. 


(a)  See  vol.  i.  page  325,  of  the  present  work,  in  the  note. 


END  OF  PART  II.  VOL.  II. 
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